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| THE HONORABLE 
Sir FRANCIS BULLER, Baronet; | 
ONE OF HIS MAJESTY's JUSTICES 
OF THE COURT OF | 
KIN G's BEN C H. 
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T is now three years ſince the Fourth Edition 
of the following Work made its appearance, 
and was received by the Profeſſion with appro- 
bation z ſince which, the Author has employed 
much time and attention to make it ſtill more 
worthy the reception it has met with.—-In this 
Work he has made conſiderable additions, a” 
alſo very material alterations. The caſes cited 
are ſtated more at large, with the names from the 
different reporters. —The new rules of court are 
| alſo inſerted, and the adjudications continued 


down to the end of the laſt term. 


If any inaccuracies ſhould yet remain, the 
Author truſts that the Profeſſion will view them 
with their accuſtomed liberality and candor. 
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PRE F AC k. 
The Author cannot cohclude without return- 
ing thanks to Maſter Benton and Mr. Forſter, for 


much uſeful information he has derived from 


them in the preſent, as well as the former 


Editions, and for the very liberal manner in 


which it was communicated. 


THE 


— 0 I Rr” EF OP I Rb 


THE 


Authority and Jurisdiction 


OF THE. 


court of King's Bench, 


HE r objects of. the 15 are the 
 eftabliſhment of rights, and the prohibition 
of wrongs; and to accompliſh the redreſs of 
injuries, courts of juſtice are inſtituted in every civil 
ſociety, in order to protect the weak from the in- 
ſults of the ſtronger, by expounding and enforcing 
thoſe laws, by which rights are defined, and wrongs 
probibited, This remedy is therefore principally 
to be ſought by application to theſe courts of juſtice, 
which, in all inſtances of an injury being committed, 
either inflis a puniſhment on the offender, or gives 0 
a recompenſe to the perſon. injured, 


A court is defined to be a place wherein juſtice Court defined, 


is duly adminiſtered. Co. Lit. 58. And as, by 
our excellent conſtitution, the ſole executive power 
of the laws is veſted in the perſon of the king, it 
will follow, that all courts of juſtice, which are 
the medium by which he adminiſters the laws, are 
derived from the power of the crown. For whe- 
ther created by act of parliament, letters patent, 
or ſubſiſting by preſcription (the only methods by 
which any court of judicature can exiſt), the king's 
conſent in the two former is expreſsly, and in the 
latter impliedly given, In all theſe courts the king 
is ſuppoſed, in contemplation of law, to be always 
preſent; but as that is in fact impoſlible, he is 

| there 
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® . 2 
there teprefented by his judges, whoſe power is only 
an emanation of the royal prerog ative. 
For the more ſpeedy, univerſal, and impartial 
adminiſtration of juſtice between ſubject and ſub- 
ject, the law, bath appointed a, prodigious number 
of courts, ſome with a more limited, others with a 
more extenſive juriſdiction; ſome conſtituted; to 
inquire only, others to hear and determine; ſome 
to determine in the firſt inſtance, others upon ap- 
| | peal, and by way of review. _ | 
| *Courtsof record, All courts of record are the king's courts, in 
| right of his crown and royal dignity, and there- 
fore no other court hath authority to fine or impri- 
ſon ; ſo that the very erection of a new juriſdiction 
with power of fine or impriſonment, makes it in- 
ſtantly-a court of record. Finch's Law. 235: Salk. 
200. 12 Mid, 388. The courts of Weſtminſter 
are the ſuperior courts of the kingdom, and have a 
ſuperintendency over all other courts by prohibitions, 
If they exceed their juriſdiction, or writs of error, and 
falſe judgment of their proceedings. Carth. 11, 12. 


By Saxon con- By the ancient Saxon conſtitution, there was only 


| —_— ovly one ſuperior court of juſtice in the kingdom: and 
aeg 1 that had cognizance both of civil and; ſpiritual 
cauſes, viz, the wittenagemote, or general council, 

which afſembled annually, or oftener, wherever the 

king kept his Hafter, Chriſimas, or Whitſuntide, as 

well to do private juſtice as to conſult upon public 

bufineſs: And at the conqueſt, the eccleſiaſtical ju- 

_ TiſdiQion was diverted into another channel, The 

conqueror fearing danger from thoſe annual par- 

liaments, eſtabliſhed a conſtant court in his own ball 

called by ancient authors aula regia, or aula regis, 

which was compoſed of the king's great officers of 

fate reſident in his palace, and attendant on his 

perſon, affiſted by certain perſons learned in the 

laws; all of whom had a ſeat in the aula regia, and 

formed a kind of court of appeal, or rather of ad- 

vice, in matters of great moment and difficulty. All 

theſe, in their ſeveral departments, tranſacted all 

ſecular buſineſs both criminal and civil, and likewiſe 


matters 


te Court of ,King'#"Baich, | | 8 


matters of the revenue; and over all preſided one 
ſpecial magiſtrate, called the chief juſticiar, or ca- | 
pitalis juſticiarius totrus' Angliz, who was the prin- - 
cipal minifter of ſtate, the ſecond man in the king= 
dom, and by virtue of his office guardian of the 
realm in the king's abſence. And this officer it 
was, who principally determined all the vaſt variety 
of cauſes that aroſe in this extenſive juriſdiction; 
and, from the plenitude of his power, grew at length 
obnoxious to the people,” and dangerous'to the go- 
vernment which employed him. Spel. Glo. 331, 
332» 333+ er og 3 

This great univerſal ceurt being bound to follow The court of 
the king's houſehold in all his progreſſes and expe- _ Fe 88 

ditions, the trial of common cauſes therein was the king. 
found very burthenſome to the ſubject: wherefore 

king John, who dreaded alſo the power of the ji · 

ciar, very readily conſented to that article which 

now forms the eleventh chapter of magna carta, 

and enacts, ** That communia placita non ſequantur 

& wriam regis, ſed teneantur in aligus loco" certo.” 

This certain place was eſtabliſhed in Weſtminſter- 

hall, the place where the aula regis originally fat, 


| when the king reſided in that city, and there it 

hath ever ſince continued. And the court being 

; thus rendered fixed and ſtationary, the judges be- 

4 came ſo too; and a chief, with other juſtices of the . 
common pleas, was thereupon appointed, with ju- 

- riſdiction to hear and determine all pleas of land, 

b = injuries merely civil between ſubject and ſub- 

| T he aula regia being thus ſtripped of a conſider- The aula regia 
, able branch of its juriſdiction, and the power of the {ripped of © 
f Juflictar- being alſo conſiderably curbed by many juriſticion. 
8 artieſes in the great charter, the authority of both 5 
e began to decline apace under the long and trouble- 

d ſome reign of king Henry the third. And in ſur- 

]- ther purſuance of this example, the other ſeveral 

I offices of the chief juſticiar were, under Edward the 

l firſt (who new-modelled the whole frame of the 

ſe judicial polity), ſubdivided and broken into diſtinct 

1 | 


B 2 courts 
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courts' of judicature. A court of chivalry was 
erected, over which the conſtable and marſhal pre- 
ſided; as did the ſteward of the houſehold over an- 
other, conſtituted to regulate the king's domeſtic 
ſervants. The high ſteward, with the barons of 


_ parliament, formed an auguſt tribunal for the trial 


Court of K. B, 
is the ſupreme 
court, 


This court a 
remnant of the 
aula regia. 


of delinquent peers; and the barons reſerved to 
themielves in parliament the right of reviewing the 
ſentences of other courts in the laſt reſort. The 


"diſtribution of common juſtice between man and 


man was thrown into ſo provident an order, that 
the great judicial officers were made to form a 
checque upon each other, the c;urt of chancery iſſuing 
all original writs under the great ſeal to the other 
courts; the common pleas being allowed to deter- 
mine all cauſes between private ſubjects; the ex- 
cheguer managing the king's revenue; and the court 
of king's bench retaining all the jutiſdiction which was 
not cantoned out to other courts, and particularly 
the ſuperintendance of all the reſt by way of ap- 
peal ; and the ſole cognizance of pleas of the crown, 
or criminal cauſes, FÞ 

The court of king's bench is the ſupreme court of 
common law in the kingdom; and is ſo called, be- 


cauſe the king uſed formerly to fit there in perſon it 


conſiſts of a chief juſtice and three puiſne juſtices, who 
are by their office the ſovereign conſervators of the 
peace, and ſupreme coroners of the land. Yet, though 
the king himſelf uſed to fit in this court, and ſtill is 
ſuppoſed to do ſo, he did not, neither by law is he 
empowered to determine any cauſe or motion, 
but by the mouth of his judges, to whom he 


hath committed his whole Judicial authority, 
4 Inſt. 71. 73. | 5 
This court is the remnant cf the aula regia, and 
is not, nor can be, from the very nature and con- 
ſtitution of it, fixed to any certain place, but may 
follow the king's perſon wherever he goes; for 
which reaſon all proceſs by original, iſſuing out 
of this court in the king's name, is returnable 
& ubicungue fuerimus in Anglia. . 1 
| or 


the Court of King's Bench. | no | 5 


For ſome centuries paſt it hath uſually ſat at Uſvally fat at 
Wiftmin/ter, being an ancient palace of the crown; Weſtmuaſter, 
and we find that after Edu. I. had conquered Scot= ; 
land, it actually fat at Roxburgh. Hal. Hifl. C. L. 
200. 5 | „„ 
It is termed the cos morum of all the realm, Termed the 
and by the plenitude of its power, wherever it _ — | 
meets with an offence. contrary to the firſt principles e, 
of juſtice, and of dangerous conſequences (if not 
reſtrained), adapts a proper puniſhment to it. 
-2 Haw. Pl. C. 6. Sid. 168. TILE, 
It has a peeuliar juriſdiction, not only over all Peculiar 
capital offences, but alſo over all other miſdemeanors Juiſdietion. 
of a publick nature, tending either to a breach of the _ 
peace, or to oppreffion or faction, or any manner of 
miſgovernment; and it is not material whether ſuch 
offences being manifeſtly againſt the publick good, 
directly injure any particular perſon or not. 4 I. 
71. 1105.98. 2 Haw. P. C. 6. It has a diſcretiona- 
ry power of inſſ tingexemplary puniſhment on offend- 
ers, either by fine, impriſonment, or other infamous 
puniſhment, as the nature of the crime, conſidered 
in all its circumſtances, ſhall require. 2 Haw. 7. 
Alſo this court, by the plenitude of its power, may 
as well proceed on indidtments removed by certiorari 
out of inferior courts, as on thoſe originally com- 
menced here, whether the court below be determin= 
ed, or ſtili in de, and whether the proceedings be 
grounded on the common law, or on a ſtatute mak- 
ing anew law concerning an old offence, 9./ 0. 118. 
2 Int. 549. Cromp. Furiſ. 131. But before. al- 
lowance of a certiorari, the defendant muſt find 
ſureties to appear and plead, and to procure the iſſue 


1 to be tried the next aſſizes, or next :erm after ſuch 

: certiorari granted, or ſitting after the ſaid term, and 

y give due notice thereof, and appear from day to day 
| in the ſaid court, and not depart the ſame until diſ- 

t charged. Stat. 5 W. & M. c. 11. and 8 & 9 
5 I/ ß. c. 33. And if detendant removes the indict- 
ment, he mult pay colts, if convicted, to be taxed to 


** tne proſecutor within ten days after demand made, and 
EE 23 -* | refuſal 
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_* refuſal of payment on oath, otherwiſe an attachment 
| t tobegranted. 5 œ 6. & M. c. 11. 6 Mod. 240. 
The juriſdi sion. The juriſdiction of this court is fo very high and 
tranſcendent, that it keeps all inferior juriſdictions 
within the bounds of their authority; and may 
either remove their proceedings to be determined 
here, or probibit their progreſs below: it fuper- 
intends all civil corporations in the kingdom : 
commands magiſtrates and others to do what their 
duty requires in every caſe, where there is no ſpe- 
cific remedy : protects the liberty of the ſubject, 
if by ſpeedy and ſummary interpoſition : takes cogni- 
1 | zance both of criminal and civil cauſes ; the former 
5 in what is called the Crown Side or Crown Office; 
the latter in the Plea Sidt of the court, The ju- 
riſdiction of the crown {ide is not intended to be 
here treated of, But on the civil or plea fide it hath 
an original juriſdiftion and cognizance of all action, 
of treſpaſs, or other injury alledged to be committed vi et 
armis : of ations for forgery of deeds, maintenance, 
conſpiracy, deceit, and attions on the caſe, which al- 
ledge any fal/ity or hag ; all of which ſavour of a 
criminal nature, although the ation is brought for 
a Civil remedy, and makes the defendant liable in 
Y ſtrictneſs to pay a fine to the king, as well as da- 
1 mages to the injured party. Finch, 198. The 
5 ſame doctrine is alſo extended to all actions on the 
; _ Caſe whatſoever (except real actions), and has con- 
. tinued to do ſo for ages; it being ſurmiſed that the 
1 © defendant is arreſted for a ſuppoſed treſpaſs, which 
3 he never has in reality committed ; and being in the 
9 cuſtody of the marſhal of this court, the plantiff is 
? at liberty to proceea againſt him for any other'per- 
ſonal injury; which ſurmiſe the defendant is not 
Fiction. at liberty to diſpute. Theſe fictions of law, on 
| conſideration, are highly beneficial and uſeful, eſpe- 
_ cially as this maxim is ever invariably obſerved, 
That no fiction ſhall extend to work an injury; its pro- 
per operation being io prevent a miſchief, or remedy an 
inconvenience, that might reſult from the general rule 
of law. 3 Rep. 30. 2 Roll, Rep. 502. Co, Litt, 150. 
; 41 Rep. 55. . | 
" 25 | This 


the Court of Rings Bench. i 7 


This court, as it is the higheſt court of common Highelt court of 
law, bath not only power to reverſe erroneous judg- ** 
ments for ſuch errors as appear the defect of the un- 
derſtanding, but alſo to puniſh all inferior magiſtrates, 
and all officers of juſtice, for wilful and corrupt 
abuſes of their authority againſt the obvious principles 
of natural juſtice. 2 Haw. P. C. 8. Faugh. 157. 

Salk. 201. pl. 3. 

Newgate is as much the priſon of this court as the Priſon, 
king's bench priſon is : every priſon in the kingdom 
is the priſon of this court. Rex v. Davis. 1 Burr. 

641. 
Ir is a court of 8 into which may. be re- Court of ** 
moved, by writ of error, all determinations of the 
court of common pleas, and of all inferior courts of 
record in England, Yet even this court is not the 
dernier reſort of the ſubject: for, if he be not ſa- 
_ tished with any determination here, he may remove. 
it by writ of error into the court of exchequer cham- 
ber, if the proceedings are by bill, or into the houſe 
of lords if by original. 

It grants an habeas corpus to 8 perſons Grants a tab, 
wrongfully impriſoned; and upon return of the f · 
cauſe, they may be bailed or diſcharged as the coutt 
ſhall think fit: Alſo mandamus's to inferior courts 
to oblige them to do their duty, prohibitions to keep 

them within their proper juriſdiction. 
4s the inferior courts, which are not of record, re- Cannot hold plea 
gularly cannot hold plea of debt, &c. or damage, unleſs for leſs than N. 
under 40s ; ſo the ſuperior, which are of record, can- 
not unleſs above 405.2 In. 311. Stat, 6 Ed. 1. c. 8. 
For the wiſdom of the common law was, that men 
ſhould not be troubled for ſuits of /mall value in the 
king's courts, there being inferior juriſdictions eſta- | 
bliſhed, in order to bring juſtice home to every man's | 
door, bil, | | 

By flat. 4.3 Eliz. c. 6. it is enacted, That if No cofts if the 
« any perſonal action be brought in any of her _— 
*© majeſty's courts at Meſiminſter (not being for any than 608. 

&« Ittleor intere/} of lands, nor n the Free- 


1 e 


1 


Debt lies ler 


40⁸. 


Style of the 
court. 15 


Two ways of 
proceedings in 
this court, 


If privilege, 


Attornie*, &c, 
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ec hold or inheritance of any lands, nor for any bat- 
& ery), it ſhall' appear to the judges of the ſame 
& court, and be ſo ſignified by the juſtices before 


cs whom the ſame ſhall be tried, that the debt or 


& damages to be recovered therein, ſhall not amount. 
© to the ſum of 405. that in every ſuch caſe the 


4 judges or juſtices before whom ſuch action ſball 


&« be purſued, ſhall not award the plaintiff any 
c more coſts than the ſum of the debt or damages 
« ſo recovered ſhall amount to; but leſs at their diſ- 
„ cretion,' 

If upon a nonſuit in an inferior court, 16s, is 
given for coſts, by 23 H.8.c. 15. debt lies for it in this 
court, becauſe given by a ſubſequent ſtatute to the 
ſtatute of Glouceſter, Cre. Eliz. 96. Leon. 316. 

The ſtyle of the court is, Pleas befare our lord 
« the king at Weſtminſter, of the term of Saint Mi- 
« chael, in the thirty ſecond year of the reign of our 
« ſovereign lord George the third, by the grace if 
« God, of Great Britain, France, and Ireland, 
& king, defender of the faith—And in the year of 
% our Lord 1791. 

In this court there are two ways of proceeding, 


viz. by original writ, or by bill; the former is ge- 


nerally uſed in caſe the debt is large, becaule the 
defendant, if he means to delay execution of the 
judgment, muſt bring his writ of error returnable 
in parliament, which greatly enhances the oSpence ; 
but the latter is the more expeditious, 

If the party is privileged as an attorney, or ler 
perſon intitled to privilege, this court holds plea on a 
writ of privilege, which is the firſt proceſs, iſſued 
againſt the defendant, to compel him to appear, and 
make his defence. 

If attornies, officers or miniſters of this court, 
are ſued by perſons not intitled to privilege, they 
muſt be ſued by bill, which expreſſes either the 
grievance or wrong which the plaintiff hath ſuf- 
tered by the defendant, or ſome fault by him com- 


mitted 2gainſt ſome law or ſtatute of the realm, X 
| A'lo 


a.” 


— 
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Alſo a peer, (Cowfper, Rep. 184.), knight, citixen, Peers, xc. 

or burgeſs, or other perſon intitled to privilege of | 
parliament, may be ſued in this court by original 
writ, or by original bill, in manner as directed by 

the Stat. 12 & 13 Will. 3. c. 3. upon which a writ 

of ſummons and diſiringas may iſſue to compel his 
appearance: But no writ of ſummons will lie againſt 

a perſon not intitled to privilege, on a. bill filed 4 
againſt him in this court; though many have at- ; 
tempted that mode of proceeding, which has been 
ſet aſide with coſts, 3 = 


Actions. 


T has been already obſerved, that, the more ef. 
I fectually to accompliſh the redreſs of private in- 
juries, courts of juſtice were inſtituted in every 
civilized ſociety, in order. to protec? the weak from - 
the inſults of the /lronger. The remedy therefore 
principally to be ſought by application to theſe 
. courts of juſtice is by civil actian, which is the 
form of a ſuit given by law, for the recovery of | 
that which is due to the petſon applying, and in- 
vented to preſerve men's perſons and propeities from 
the violence and 1njuſtice of others ; whereby the 
ſuitors are obliged to ſubmit to the public the meaſure 
of their damages: For were they allowed to be 
| their own carvers, or to make repriſals, which they 
might do in the ſtate of nature, ſuch permiſſion 
would introduce all that inconvenience which the 
Þ late of nature did endure, and which government 
was at firſt invented to prevent, | 
In every action that is brought, the perſon com- 
plaining is called the plaintiff; and the perſon who 
is called upon to make ſatisfaction, is called the 
defendant. | 
If two actions are brought by the ſame plaintiff conſhdstisg 
at the ſame time, for cauſes which may be joincd, aQtione, 
0 and the defendant is holden to bail in both, the 
© | | | court 


! a, 1... 


10  Aaions. 
court will compel the plaintiff to conſolidate them, 
and pay the. coſts of the application, Cecil v. 
Burgess, Term Rep. 2 V. 639. | Re 
Criminal, They are either criminal or civil. Criminal, which 
lies for ſome penalty or puniſhment in the party 
fued, be it corporal or pecuniary ; therefore called 
actions penal. : k 

ons, Popular attions, where a man hath committed a 
n Wen of ſome penal ſtatute; and ſo called, be- 

cauſe it is not given to one ſpecialh, but generalh. 
to any that will proſecute, as well for himſelf as the 
king, and is generally called a gui tam action, be- 

cauſe it is brought by a perſon qui tam pro domino 
rege, &c. quam pro ſeipſo in hac parte ſequitur, Dy. 
95. Lut. 133. | | 


When flatute If an action lies for an offence at common law, 
ee re- and afterwards a ſtatute is made againſt the ſame 
— offence, if the action is brought upon the ſtatute, 


the ſtatute muſt be rehearſed ; otherwiſe it doth not 
appear, whether the action be upon the ſtatute, or 
at common law. Lut. 1548. So, if a ftatyte 
make a new offence, which was not ſo by the com- 
mon law, the ſtatute muſt be recited, as in waſte 
againſt tenant for life or years. Ibid. | 
But if It extend But if a ſtatute extend a remedy, which was at 
„ common law in ſome particulars, it need not be 
recited. | Dy. 83. b. 85. a. 6. As in waſte againſt 
a tenant in dower or guardian, the ſtatute need not 
be rehearſed ; for here was a prohibition of waſte 
|  #gainſt them at common law. Jbid, Reg. 73. 
The day, Cc. If an act of parliament be recited or pleaded, 
material, the day, year, and place of making it muſt be 
| ſhewn. It is ſufficient that ſo much of a ſtatute is 
recited, as concerns the matter in queſtion; and 
| therefore if it be ſaid inter alia inactitatum fuit, it 
Recital of ſo is well. Plow. 65. a. If the party recites ſo much 
much as makes as makes for him, it is ſufficient ; though he omit 


 forhimfuffi- a proviſo or other clauſe, that makes againſt him. 


1 2 Cro. 139. Plow. 105. a. A material variance is 


bad. Lut. 140. So if he miſrecite the title. 2 
Salk, 602. Mod. Caf. 62, 3. | 
9 Civil 


Actions. 


11 


Civil actions are divided into real, "perſonal, and 2 — . 


Wet Real, which concern real property only, 4 
are ſuch whereby the plaintiff, or demandant, claims 
title to any lands or tenements, rents, commons, 
or other hereditaments, in fee ſimple, fee tail, or 
for term of life: but theſe actions are now laid 
alide, beiog very dilatory and expenſive ; and a 


more commodious method is contrived to diſpute 
the title of lands, called an ejectment. Co. Lit. 284. 


2 Inſt. 40. 


Berſenal actions, are . aſſumpſit, covenant, Perſonal, 
debt, detinue, aſſault and battery, falſe impriſonment, caſe, 


and treſpaſs. 


Mixed actions, are ſuits partaking of the nature Mixed actions. 


of the other two, wherein ſome real property is de- 
manded, and- alſo perſonal damages for a wrong 
| ſuſtained ; ; as for inſtance, ejectment, which intitles 
the plaintiff not only to reſtitution for the term of 
years, but alſo damages for the wrong : waſte not only 


to recover the land waſted, but alſo treble damages, 


| Which is a perſonal recompenſe ; and under theſe 
three heads may every ſpecies of remedy, by ſuit or 
action, be comprized. 


By the common law, account lay only againſt a Account. 


guardian in ſocage, bailiff or receiver, or by one in fa- 
vour of trade and commerce, naming himſelf mer- 
chant, againſt another naming him merchant; and 
for the executors of a merchant ; for between theſe 


there was ſuch a purity, that the Jaw preſumed them 


conuzant of each other's diſburſements, receipts and 
acquittances, Co, Lit. 172. 4. II Co. 90. 4. 
2 Roll, Abr. 161. 2 Infl. 404. 


The ſtat. 13 Ed. 3. ab. 13. gives an action to 


the executors of a merchant. The 25 Ed. 3. HS 
c. 5. to executors of executorss The 31 Ed. 3 


c. 11. to adminiſtrators; and by the ſtatute 4 — 4 


c. 16. et. 27. actions of account may be brought 


againſt the executors and adminiſtrators of every 
guardian, bailiff, and receiver, and by one joint- 


tenant, tenant in common, his executors, Oc. 
- againſt 


© 


Actions. 
againſt the other as bailiff for receiving more than 
his ſhare, their executors, &c. 

A bailiſf cannot be charged as receiver, becauſe if | 
he be charged as bailif upon his account, he ſhall. 
have allowance of his charges and expences, which 


he is not intitled to when he is charged as receiver; 


alſo he is not allowed, in an action brought againſt 
him as a receiver, to plead that he was before enarged 
as receiver, Roll. Abr. 119. 5 
By bail if is underſtood a ſervant that hath admi- 
niſtration and charge of lands, goods, and chattels, 
to make the beſt benefit for the owner, againſt whom 
an action of account doth lie for the profits which he 
hath raiſed or made, his reaſonable charges and ex- 
pences deducted. Co. Lit. 172. a. | 
A receiver is one who receiveth the money, and 
is to render an account of it, but is not allowed any 
charges or expences but what is agreed on by the 
parties; and in this caſe the plaintiff is to declare ay 


whoſe hands he received it. Ibid. 


An action of account lies not for a thing certain: 


28 if a man deliver 10. to B. to merchandize with, 


he ſhall not have account of the 10/. but of the pro- 
fits which are uncertain. Bro. 355. 2 Brownl. 76. 
If the bailee of goods waſte them, or refuſe to de- 


liver them, no action of account lies, but detinue, or 


Pleading in ac- 
count, 


trover. Roll, Abr. 116. Owen, 86. 
Where aſſumpſit will lie as well as account. Salk. 9. 
It is a rule in pleading in an action of ac- 
count, that whatever matter which can be pleaded 
in bar to the action, muſt be ſo pleaded; and that 
whatever matter which may be pleaded in bar, can- 
not afterwards be pleaded before the auditors, Sy. 
411. To avoid trouble and charge to the parties, 
Except in caſe of a releaſe, or plene computavit; if 
the party is once chargeable and accountable, he 
cannot plead in bar, but muſt plead before auditors; 


theſe exceptions are becauſe a releaſe, and having 


fully accounted, are total extinctions of the right of 
action, which the court is to judge of; and even in 
thoſe two caſes, they. mult plead ſpecially and can- 

not 


„„ 


not be given in evidence on ne ungues recei vor. Brotunl. 
24, 25. 1 3 | 5 | 
Ja can be pleaded before auditors, contrary 
to what has been pleaded before, and which has been 
found by verdict ; becauſe it would introduce either 
contrary verdicts, or two verdicts of the ſame, which 
is abſurd, Vide 3 Will. 114. Godfrey v. Saunders. 3 
Aſſumofit in law, is a naked contract; or a vo- Afumpfit in 
luntary promiſe by word of mouth, by which a man l. | 
aſſumes and takes upon him to perform and pay 
any thing to another. This term comprehends any 
verbal promiſe ; and is variouſly expreſſed - by the 
civilians, according to the nature of the promiſe 
ſometimes by pactum; ſometimes by promiſſio, polli- 
citatio, or conſlitutum. | | 
An aſſumpſit is an action the law gives a party in- 
jured by the breach or non-performance of a con- 
tract legally entered into; it is founded on a contract 
either expreſs, or implied by Jaw, and gives the party 
damages in proportion to the loſs he has ſuſtain- 
ed by the violation of the contract,. 4 Co. 92. Moor, 
667, But here it mult be obſerved, that the law diſ- 
tinguiſhes between a general indebitatus aſſumpſit, 
and a ſpecial aſſumpſit; for tho' they come under the 
denomination of actions on the caſe, yet the firſt 
ſcems to be of a ſuperior nature, and will lie in no 
caſe but where debt will lie. 2 Ld. Raym. 10343 
but for a particular undertaking, or collateral pro- 
miſe to diſcharge the debt or duty of another, a pe- 
.. cial aſſumpſit muſt be brought, | | 
A promiſe is in the nature of a verbal covenant, Promiſe, what. 
and wants nothing but the ſolemnity of writing and 
ſealing to make it abſolutely the ſame, If there- . 
fore it be to do any explicit act, it is an expreſs con- 
F trad, as much as any covenant; and the breach of 
| it is an equal injury, The remedy is an ation upon 
the caſe, for what is called an afſump/it or under- 
taking of the defendant ; the failure of performing 
? which is the wrong or injury done to the plaintiff, 
; the damages whereof a jury are to eſtimate and 
6 lettle. As if a builder promiles, undertakes, or 
t EN | | aſſuiies 


L 


aſſumes to A. that be will build and cover his houſe 


a 


within a time limited, and fails to do it; A. has an 


action againſt the builder for this breach of his 
expreſs promiſe, undertaking, or aſſumpſit; and ſhall 
recover a pecuniary ſatisfattion for the injury ſuſtained 
by ſuch delay. So alſo if a debt by ſimple contract 
be due, if the debtor promiſes to pay it and does not, 
this breach of promiſe intitles the creditor to bis 
action on the caſe, inſtead of being driven to an ac- 
tion of debt. 4 Rep. 92. 0 . 

Some agreements indeed, though never ſo ex- 


preſsly made, are deemed of ſo important a nature, 


that they ought not to reſt in verbal promiſe only, 
which eannot be proved but by the memory of 'wit- 
neſſes. To prevent which, the ſtatute of frauds and 
perjuries, 29 Car. 2. c. 3. enacts, that in the five 
following caſes no verbal promiſe ſhall be ſufficient to 
ground an action upon, but at the leaſt ſome note or 
memorandum of it ſhall be made in writing, and 


figned by the party to be charged therewith : 1. //here 


Nudum pactum 


7 Confideration, 
when voide 


an executor or adminiſtrator promiſes to anſiuer damages 
out of his own gate. 2. Where a man undertakes to 
enſwer for the debt, default, or miſcarriage of another. 
3. A bere any agreement is made, upon conſideration of 
marriage. 4. Where any contract or ſale is made of 


lands, tenenients, or hereditaments, or any intere/t 


therein. 5, And, laſtly, where there is any agreement 
that is not to be performed within a year from the 
making thereof. In all theſe caſes a miece verbal 
aſſumpſit is void. | 
As men have a right to their acquiſitions, ſo may 
they diſpoſe of them at their pleaſure, and without 
valuable conſideration; but if a man promiſe to 
convey land, or to give goods without valuable con- 
ſideration, or without delivering poſſeſſion of them, 
this alters no property, nor has the party any remedy 
in law or equity, being nudum padtum unde nen 
orttur atiio, 6 Co. 18. b. £ 
Confederation is defined a cauſe or occaſion merito- 
rious, that requires a mutual recompence in fact or 
in law. Therefore if a man promiſes fo much 
| | money 


_ Agions. 85 15 
money, at a day to come, to build a houſe or a 
church, without conſideration, this is a naked pro- 
miſe, and will not oblige. Docs. & Stud. 213. 


Rall. Abr. 9, 10s | | we 
Alſo idle and infignificant conſiderations axe Void promiſe, 1 


looked upon as none at all; for wherever a perſon 
promiſes withæut a benefit ar iſing to the promiſor, or loſs 
ro the promiſee, it is looked upon as a void promiſe, 
2 Bulſir. 269. TD | 
A conſideration altogether executed and paſt, is 
not good to maintain an aſſump/it ; but if it were 
moved by a precedent requeſt it is good, and doth 
amount to a promiſe, Roll, Mr. 11, 12. for it is not 
reaſonable that one man ſhould do another a kind=- 
neſs, and then charge him with a recompence. 55 5 
As all conſiderations are deemed inſignificant and Unlawful con- 
void, that are not of ſome benefit to the promiſor, derapione 
or loſs to the promiſee, ſo if they are wicked and ill 
in themſelves, or unlawful by being prohibited by 
ſome act of parliament, they are void. Roll. Abr, 16. 
Aſſumpſit lies in many caſes where debt lies, and 
in many where debt doth not lie, 2 Burr. 1008. 
Implied contracts, are ſuch as do not ariſe from Implied con- 
the expreſs determination of any court, or the po- ad. 
liiive direction of any ſtatute; but from natural 
reaſon, and the juſt conſtruction of law: which 
extends to all preſumptive undertakings and aſſumpſits; 
which, though never perhaps actually made, yet 
conſtantly ariſe upon this general implication and 
intendment of the courts of judicature, that every 
man hath engaged to perform what his duty or juſtice 
requires, Thus, if I employ a perſon to tranſact 
any buſineſs for me, or perform any work, the law 
: implies that I undertook, or aſſumed to pay him fo 
much as his labour deſerved, And if 1 neglect to 
make him amends, he has a remedy for this injury, 
n by bringing his action on the caſe upon this implied 
aſſump/it ; wherein he is at liberty to ſuggeſt, that 
a I promiſed to pay him ſo much as he reaſonably de- 
r ſerved, and then to aver that his trouble was really 
h worth ſuch a particular ſum, which the defendant 
'$ | | — oo 


* 


16 9 Ations. 
has omitted to pay. But this valuation of his 
trouble is ſubmitted to the determination of a jury ; 
who will aſſeſs ſuch a ſum in damages as they think 
| be really merited. This is called an afſumpfit, on a 
Tioplied aſſump- 4#@ntum meruit. There is alſo an implied afſumpſit, 
fit, or a quantum valebat, which is very ſimilar to the 
former ; being only where one takes up goods or 
wares of a tradeſman, without expreſsly agreeing 
for the price. There the law concludes, that both 
parties did intentionally agree, that the real value of 
the goods ſhould be paid; and an action on the 
caſe may be brought accordingly, if the vendee re- 
fuſes to pay that value. 3 | 
Another ſpecies Another ſpecies of implied aſſumpſit is, when one 
of implied af- has had and received money belonging to another, 
— ay had ang Without any valuable conſideration given on the re- 
reeliea, ceiver's part: for the law conſtrues this to be mo- 
ney had and received for the uſe of the owner only; 
and implies, that the perſon ſo receiving promiſed and 
undertook to acccunt for it to the true proprietor. And 
if he unjuſtiy detains it, an adtion on the caſe lies 
againſt him for the breach of ſuch implicd promiſe and 
undertaking ; and he will be made to repair the 


owner in damages, equivalent to what he has detained in 

ſuch violation of his promiſe. This is applicable to 

almoſt every caſe where the defendant has received 

money, which ex quo et 6:0 he ought to refund. 0 

2 Burr. 1012. | | t 

If the defendant be under an obligation, from the 2 

ties of natural juſtice, to refund; the law implies a C 

debt, and gives an action for money had and reccived, e 

founded on the equity of the plaintiff's caſe, as it r 

were upon a contract ( quaſi ex contractu) as the Roman u 

law expreſſes it. 2 Burr. 1008. o 

This ſpecies of aſſumpſit lies in numberleſs in- en 

ſtances, for money the defendant has received from ta 

a third perſon ; which he claims title to, in oppo- m 

ſition to the plaintiff's right; and which he had by Cl 
- law authority to receive from ſuch third perſon.” 16. 


Benefit of the One great benefit, which ariſes to ſuitors from the 


action. nature of this action, is, that the plainti need not Al 
6”, ale 
21 


Hate the ſpecial circumſlances, from which he conel ades; | 


« that ex quo et bono, the money received by the 
« defendant, ought to be deemed as belonging to 
« him: he may declare generally, that the money 
«. was received to his uſe;” and make out his caſe 


at the trial. 2 Burr. 1010. 


This is equally beneficial to the defendant, It is Defences 

the moſt favourable way in which he can be ſued: 

he can be liable no further than the money he has 

received; and againſt that may go into every equi- 

table defence upon the general iſſue ; he may claim 

every equitable allowance; he may prove a releaſe 

without pleading it; in ſhort, he may defend himſelf 

by every thing, which ſhews that the plaintiff, ex 

quo et bono, is not intitled to the whole of his demand, 

or to any part of it. 16. | | ET 
If the plaintiff eleAts to proceed in this favourable Diſadvantage of 

way, it is a bar to his bringing an action pan the 9 

agreement ; though he might recover more upon the 

agreement, than he can by this form of action. 7b. 3 

It lies only for money which, ex quo et bono, the de- * 165 

fendant ought to refund; it does not lie for money when not. 

paid by the plaintiff, which is claimed of him as 

payable in point of honour and honeſiy, although it 

could not have been recovered from him in any courſe. 

of law; as in payment of a debt barred by the ſtatute 

of limitations, or contracted during his infancy, or to 

the extent of principal and /zgal intereſt upon an 

iſurious contract, or for money fairly loſt at play ; be- 

cauſe the defendant may retain it with a ſafe conſci- 

ence, though, by poſitive law, he was barred from | 

recovering, But it lies for money paid by miſtake, or When lies, 

upon a conſideration which happens to fail; or for 

money got through impoſition (expreſs or implied) or 

extortion; or oppreſſion z or an undue advantage 

taken of the plaintiff's ſituation, contrary to laws 

made for the protection of perſons under thoſe cir- 

cumſtances, Moſes v. Macfarian, 2 Burr. 1012. 5 
Where an annuity bond granted by two becomes Annvity bond if 

void by the neglect of the grantee, in not re- — 

giſtering a memorial under the ſtatute 17 Geo, 3 »gainſt the ſecs 

| | Hts c. 36. fity, 
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c. 36. / 4. the plaintiff: cannot recover back any 
part of the conſideration. money from the one who 
was known only to be a ſurety for the other, and 
had not in truth received any part of it, notwith- 
ſtanding they both joined in ſigning a receipt ſor it. 
For a receipt is not concluſive evidence againſt the 
party who figns it. Stratton v. Naſtall and 
another, Term Rep. 2 V. 366. In order to recover 
the money in this form of action, the party muſt 
ſhew that he has equity and conſcience on his. ſide, 
and that be could recover it in equity, Mr. Juſtice - 
Buller, Ibid. 370. This action muſt be brought 
againſt the principal, and not the coilector. 4 Burr. 
1984. Saaler v. Evans. * . 
This action will lie to recover premiums of in- 
ſurance paid by the infured to the lottery-office- 
keeper. Cowp. Rep. 790. Browning v. Morris. 
But it will not lie to recover back winnings paid by 
_ lottery-office-keeper, or inſurer of lottery tickets, 
bid. | ce 15 | 
Alſo it lies for a creditor's ſhare under an order of 
commiſſioners of bankrupt for a dividend againſt the 
aſſignees. Brown v. Bullen. Dougl. Rep. 407. 

_ ws 4 Ie alſo lies for money paid by miſtake, or on a 
rag out conſideration which happens to fail, or through im- 
poſition, extortion, or oppreſſion; or where undue 
advantage is taken of the plaintiff's ſituation. 
4 Burr. 1012. For money laid out and expended 
for the uſe of another, the law implying a pro- 
miſe of re · payment, and upon an account ſtated. 

Carth. 466. [2 e Ream of of 
Stock-jobbing If two perſons engage jointly in a ſtock-jobbing 
: tranſaction and incur lofles, and employ a broket᷑ to 
pay the differences, and one of them repay the broker 
with the privity and conſent of the other the whole 
ſum, he may recover a moiety from the other in an 
action for money paid to his uſe; Petrie v. Hannay. 
oo 3 Term Rep. 418. 161 aff. nod: 
If one partner But in ſuch a caſe of an illegal tranſaction, if one 


7 


pay for another. partner pay money for another, with:ut an expreſs 


authority, he cannot recover it back. id. 
7 | Covenants, 


Anions, 19 


| Covenants; contantis, ad agreements, are aften Covenants, 

uſed as ſynonimous words, ſignifying an engagement | 

entered into, by which one perſon Jays himſelf under 

an obligation to do ſomething beneficial to, or to ab- 

ſtain from an act, which, if done, might be preju- 

dicial to another. 6 

As the good of ſociety requires a punsdusl per- 

formance of, and that no perſon ſhould be allowed to 

reſcind and break through his contracts, fo the law 

bas provided a remedy by action of covenant, in 

which the injured party. is to recover damages for the 

violation of the contract in proportion to the loſs _ 

he has ſuſtained. | 
Covenant lies where a man covenants with ancthen, Covenant, when 


- by deed, to do ſomething, and does it not. Fitz, lies. 
- N. B. 145. And it lies upon a covenant in any 
2 deed indented, or poll. 1 Roll. 517. I. 40. | 
y Covenant lies for the recovery of damages upon 
3 contracts by deed, as upon articles of agreement, 
Wy charter parties of affreightment, indentures of ap- 
pf prenticeſhip, leaſes, mortgages, &c. 
ie But does not lie upon an agreement without FU When not. 


but an ation on the caſe. F. N. B. 1457. 34] 


A It lies not on a leaſe made by the committee of a Lunatick, © 
N= lunatick, for he cannot make a leaſe at law. Knipe | 

ue v. Palmer, 2 Will. 130. 

n. If a man covenants with B. to do a perſonal By an executor, 
ed thing, and dies; his executor or adminiſtrator ſhall 

o- have covenant upon it. F. N. B. . 341. 

d, So where the covenant relates to the inheritance, Heir. 


the heir may have an action upon it, 1 Roll. 520. 

ng E 4. 

to - So by the common THY upon a covenant in law, Affgnee. 
cer the aſſignee of the eſtate ſhall have an action. Dy, 
ole 257.5 Co. 17. a. Me. 419. 4 Co. 80. b. | 

an If a man covenants with B. and dies, an action Aninft ext- 
4. lies againſt his executor or adminiſtrator upon it, <vtors. 

Fr though he be not named in the covenant. 1 Roll. 
"ne 519. l. 35. 40. Cro. Eliz. 553. So in all caſes, 
25 an executor is bound by a covenant, if it does not 
Gy 2 determine 
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determine by the death of the covenanter. 2 M.. 
269. 1 Koll. 5 19. J. 33. So if he covenants for 
him and his aſſigns: for an èxecutor or adminiſtrator 
is an aſſignee. 449. 44. But it does not lie if a 
covenant be for a perſonal act of the teſtator, if the 
breach be not in his lifetime. | 
Azainft heirs, If he covenants for him and his heirs, covenant 
lies againſt the heir. Lut. 287. 
When aſſignee Tf a man covenants to do a thing, which has 
liable, _ exiſtence at the time of the demiſe, and relates to 
it; the covenant runs with the land, and binds the 
aſſignee, though he be not named: as, if he co- 
venants to pay the. rent reſerved, to repair the 
houſe demiſed. 5 Co. 16. b. 24. 6. Cro. Elix. 457. 
552. 1 Roll. 521. l. 37. 8 : 
*  Leffee of tythess Covenant from leſſee of tithes for himſelf or aſ- 
ſigns, not to Jet the farmers have the tithes, runs 
with the tithes and binds the aſſignee. Bally v. 
Wells, 3 Will. 25. | | fo 
When afignee II leite covenants to pull down old houſes, and 
not L able. build new on the ground in ſeven years, and does 
not, but after ſeven years aſſigns; aſſignee is not 
liable, for the covenant does not run with the land. 
St. Saviour's v. Smith, 3 Burr, 1271. For it was 
broken before the aſſignment. 1 Salk. 199. 
Debt, in what Debt lies on an obligation, or any other deed or 
eaies-it lies. ſpecialty on a judgment, within or after the year 
after recovery. 43 Ed. 3. 2.6, 
It lies in C. B. upon a judgment in ſcir- SO 
upon a recognizance in B. R. Dy. 306. a, in Marg. 
So in B. R. upon a judgment in C. B. removed 
thither by error. 1 Sid. 236. 755 
So it lies there upon a judgment there after error 
brought in the exchequer. 1 Sid. 236. Lut, 602. 
1 Lev. 153. Ray. 100. Or after error depending in 
parliament; for only the tranſcript of the record is 
removed. 1 Sid. 236. | 
But does not lie But it does not lie on a judgment after execution 
alter elegit or ſued by legit, or otherwiſe, for he has choſen ano- 
ea. fa, had. ther remedy, 1 Rell, 601, Nor after defendant taken 
on 
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Actions. 21 

on ca, fa. and diſcharged by plaintiff's conſent, 
4 Burr. 2482. Vigers v, Aldrich. | 

Debt lies upon every expreſs contract to pay a 
ſum certain; as if a man covenants or grants to 
pay. 1 Le, 208, „ POOR. 

So though there be only an implied contract: as 
if a man be found in arrear upon account. 1 Roll. 
598. . 47» "3% | | h i 
So againſt a ſheriff for money levied by him Agaiaft ſheriff, 
upon a frer: facias ; for the Jaw creates a contract for 
his paying; 1 Rell. 598. J. 10. though the writ be 


not returned, id. JI. 15. 


Debt will lie on a foreign judgment, and the poreign judg- 
plaintiff need not ſhew the ground of the judg- ment. 
ment. If he conclude prout patet per recordum, 
that is to be rejected as ſurpluſage, and the de- 
fendant cannot plead nul tiel record. Dougl. 1. Walker 
v. Whitter, Wherever indebitatus aſſumpſit can be 
maintained, debt will lie. Jbid. . „ 

It lies for a penalty given by an act of parlia- penalty by act of 
ment, for the penalty of a bye- law; though it is not parliament or by 
ſaid by what action it ſhall be recovered. 1 Roll, | 
599. J. 25, So for a nomine pena. 1 Lev. 110. 

For a pain or amercement in the court baron, 2 
Saund. 66. 1 Lev, 203. 8o for a fine upon an ad- 
mittance to a copyhold. 1 Sid. 58. 2 Mod. 230. 
3 Mad. 340. Hard, 487. So for fees given by a 
ſtatute to a ſheriff, Mo. 853. 1 Salk, 209, | 
But it does not lie on a bill of exchange againſt But not on a bill 


the acceptor. Hard, 485. Nor on a promiſſory note. _— OT os 


Str. 680. : 


In debt for goods (old and delivered, the plaintiff For goods ſold, 
declared that the defendant at Weſtminſter, in the bow to declare. 
county of Middleſex, was indebted to him in a 
certain ſum for goods fold and delivered, without 
alledging an expreſs contract and place where ſuch 
contract was made ; upon ſpecial demurrer for theſe 
cauſes, the court held the contract and venue well 
laid. Emery v. Fell, Trin. 27 Geo. 3. B. R. 


It is determined that the plaintiff may recover a May recover leſs 


leſs ſum than demanded, provided he remits on the han the demand. 


roll the reſidue. 1 Lord Ray. 816, 


C3 In 


22 | | | | Actions. 


Court will not In debt on bond with condition to account for 
205 proceedings, money to be received, the court will not ſtay pro- 
2 Ver ceedings upon paying the penalty into court, be- 
| cauſe damages may be recovered beyond that amount, 
Lord Lonſdale and others v. Church K. B.- E. 28 
Penalty merely a Ges, 3. The penalty is merely a ſecurity, and 
ſecurity, where it is not ſufficient, the plaintiff may recover 
damages as well as the penalty. Term Rep. 2. 
V. 389. In White v. Sealy, Doug. 49. Mr. Juſtice 
Buller not ſatisfied with that determination. Vid 
Show. of C. 15. | | | 
Aſwlt. Aſſault lies where there is an attempt or offer 
| to beat another without touching him; as if one 
lifts up his cane or his fiſt in a thre-tening manner 
at another; or ſtrikes at him, but miſſes him. Finch, 
202. Battery is the unlawful beating of another, 
The leaſt touching of another perſon wilfully, or 
in anger, is a battery; for the law cannot draw the 
line between different degrees of violence, and 
therefore totally prohibits the firſt and loweſt ſtage 
of it ; every man's perſon being ſacred, and no 
other having a right to meddle with it in any the 
Alighteſt manner. 6 Med. 173. 149. Fent. 256. 
If the plaintiff declares for an aſſault and battery, 
he may recover for his aſſault only, though the de- 
claration cannot be ſingly for the aſſault. Kitch. 38. 4. 
Coſts, If theplaintiff recovers a leſs ſum than 408. there are 
no more coſts than damages recovered, 22 & 23 
Car. 1 . 149. unleſs the judge certifies the battery 
proved, | | 
Impriſonment. A/ſault and falſe impriſonment, This action lies 
| for every confinement of the perſon without fuffi- 
cient authority, and is commonly joined to an 
aſſault and battery; for every impriſonment includes 
a battery, and every battery an aſſault. 2 Int. 598. 
And to conſtitute the injury, there are two points 
requiſite: 1. The detention of the perſon; and, 
| 2. The unlawfulneſs of ſuch detentian. Ibid. 46. 
Caſe, Caſe, I bis aGion lies in a great variety of in- 
| ſtances, viz, For affecting a man's reputation or 
. good name, by malicious, ſcandalous, and flan- 
| derous 


reſcous!; for ſtopping up a water-courſe or way; 11 Salk. 15. 


his tithes, &c. 2 Cro. 478. 


by officers of the revenue. 3 Ah. 146. 


recover the value of perſoval chattels wrongfully 


» 
- 
A us. 
4 bl 3 
re, 


derous words, tending to his damage and deroga- 

tion“. On an afſump/it or undertaking, where, by Hob. 138. 
any unwholeſome practices of another, a man ſuſtains _ | 
any apparent damage in his vigour or conſtitution ; | 
as by ſelling him bad proviſions or winesd, by the b Roll. abridg. 
exerciſe of a noiſome trade which infects the air in 95» 


his neighbourhood; or by the neglect or unſkilful 


23 


management of his phyſician, ſurgeon, or apothe- 


Wy For it hath been ſolemnly reſolved that « 1x Hen, 6, 18. 
mala praxis is a great miſdemeanor and offence at 85 
common law, whether it be for curioſity or by 

neglect; becauſe it breaks the truſt which the party 

had placed in his phyſician, and-tends to the pa- 

tient's deſtruction. Againſt carriers and others upon 

the cuſtom of England; innkeeper for goods ſtolen 4 10 And. e. 14. 
in his houſe while he is a guet“. For deceits in e Moor. 117. 
contracts, bargains, and ſales ?; for .negligence ; f Dane. 173. 
keeping a dog accuſtomed to bite ſheep® ; taking 2 x vent. 190 · 
or enticing away my ſervant or apprentice, whereby | 

] loſe his ſervice® ; diſturbance in the uſe of a ſeat 5 1 Cro. 197, 
in the church; for injuries done in commons*; i Moor. go, 
for malicious proſecutions, conſpiracy, eſcape, and & Style 168. 


breaking down a paity wall; ſtopping of ancient 
lights, and for any private nuiſance to a man's | 
walls, light, or air®; againſt ſheriffs for default in 3 19%. 231. 


executing Writs" ; for diſturbing a parſon in taking x Pt - . 


Tyover is a ſpecial action on the caſe, which one Trorer, 
man hath againſt another, who hath in his poſſeſ- 

ſion any of his goods by delivery, finding, or other- 
wiſe; and ſells or makes uſe of them without his 
conſent, or refuſes to deliver them on demand; and 

it is to recover. damages to the value of the goods. 

2 Lill. Abr. 618. It lies for goods tortiouſly ſeized 


In form it is a fiction: in ſubſlance, a remedy to 


converted by another to his own uſe, | 
The form ſuppoſes the defendant may have come 
lawfully by the poſſeſſion of the goods, 
7; "> "WS | This 


This action lies, and has been brought in many 
caſes where, in truth, the defendant has got the poſ- 
ſeſſion lawfully. Ss „ 

If the defendant delivers the thing upon demand, 
no damages can be recovered in this action, for hav- 

ing taken it. - : | 

It is an action of fort: and the whole tort con- 

| fiſts in the wrongful converſion. 
uo things are neceſſary to be proved, to intitle 
the plaintiff to recover; firſt, property in the plaintiff; 
and, ſecondly, a wrongful conver/1on by the defendant, 

Where the defendant takes the goods wrongfully 
and by treſpaſs, the plaintiff, if he thinks fit to briog 
this ation, waves the treſpaſs, and admits the pof- 
ſeſſion to have been /awfully gotten, Cooper, and 
others, v. Chitty. 1 Burr. 30. 8 

May be brought It is maintainable by the aſſignees againſt a ſheriff 

sganſt a ſheriff, who ſells the goods of a bankrupt (before taken by 
him in execution) after aſſignment: for, after aſſign- 
ment, they become the property of the aſſignees from 
the time of the bankruptcy, by relation. Ibid. 31, 32. 

It lies againſt the ſheriff for this unlawful conver /zon, 
though this relation ſhall net make him a zreſpaſſer 
or wrongd:er, where the original taking of the goods 

wWuaass prior to the aſſignment, andlawful. Jb. 35 to 38. 
Peclaration The declaration ought to ſhew the property in the 
| plaintiff, yet if it ſays that the plaintiff was po/z//ed, 

omitting ut debonts ſuis proprits, it is good, Mo. 69 1. 

Hardr. 111. If it ſays that the teſtator was poſ- 

ſeſſed, and made the plaintiff executor; it is ſuffi- 

cient, without ſaying, that he was poſſeſſed. Lat. 214, 

2 Cro. 129. So the declaration muſt expreſs the 

goods demanded with convenient certainty; but it is ſuf- 
ficient if there be certainty enough to deſcribe the thing 
to common underſtanding. $hzs. 144. It ought to 
alledge a converſion, as alſo the time and place of the 
converſun: for it is traverſable. Cro. Eliz. , 8. 78. 
Plea, 1 Brownl. 8, The defendant may plead not guilty 
or a releaſe. Not guilty infra ſex annos. Lut. 99. 
He cannot juſtify detaining goods till money laid 
out on them is paid. But it may be deducted in the 


damages. Str. 657. f 
Deli nue 


Agions, 


Detinue lies for the recovery of goods in /þecie, Detinue. 
and alſo damages for the detainer ; and it lies againſt 
a perſon who has them either by delivery or finding. 
But as the defendant in this action may wage. his 
law, trover is the action in more common, uſe, _ 
It lies for money or goods ſo certainly deſcribed 
that they may be known: As for money in a cheſt | | 
or bag. 1 Roll. 606. l. 12. 14. For particular pieces | 
of ſilver. bid. l. 25. | 
So for an obligation deed, &c. Reg. 159. b. 
So for a note, bill, &c. | 
The declaration muſt contain more certainty than Declaration, 
is neceſſary in trover. 2 Danv. 520. : 
The plaintiff muſt prove an actual poſſeſſion in Proof, 
the defendant and the detainer of the goods preciſely 
as mentioned in the declaration: and therefore if de- 
tinue be brought for a bond, and it is proved 
to be for a greater or leſs ſum, it is not ſufficient. 
2 K. . % %%/n³ſn 8 | f 
| Treſpaſs lies for an injury done by one private Treſpafa, 
man to another; as entering on another man's . 
ground without a lawful authority, and doing ſome 
damage however inconſiderable to his real property. 
For the right of meum and tuum, or property in 
lands, being once eſtabliſhed, it follows as a ne- 
ceſſary conſequence that this right muſt be exclu- 
five; that is, that the owner may retain to himſelf 
the ſole uſe and occupation of his ſoil; and every 
entry therefore thereon, without the owner's leave, 
and eſpecially if contrary to his expreſs order, is a 
treſpaſs or tranſgreſſion. The party muſt have pro- 
perty in the ſoil, and actual poſſeſſion by entry, to 
be able to maintain it; or, at leaſt, it is requiſite 
that the party have a leaſe and poſſeſſion of the veflure 
and turbage of the land. Moor. 456. 1 In/t. 57. 
2 Roll. Abr. 572. 2 Lill. Abr. 596. 2 Roll. 
Abr. 545. 

The perſon in whom the general property in a Perſonal proe 
perſonal chattel is, may maintain an action of treſ- '*"'Y+ | 
paſs for the taking or injuring thereof by a ſtranger, 
although he has never been in the actual poſſeſſiun of it: 
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Actions. 


For a peneral property does always draw to it a 


poſſeſſion in law; which poſleflion is, in the caſe 


of a perſonal chattel, by reaſon of the tranſitorineſs 
of its nature, ſufficient to found an action of treſ- 


' paſs upon. Bro. Treſ. 303. pl. 346. Latch. 214. 


2 Bulſtr. 268. | 

Only. the perſon who has the poſſeſſion in fact of 
the real property to which an injury has been done, 
can maintain an action of treſpaſs for the injury: 
Becauſe the giſt of an action of treſpaſa, for an in- 
jury to either real or perſonal property, is the be- 
ing diſturbed in the poſſeſſion of the property. And 
the having a general property, does not in the caſe 


of real property, as it does in the caſe of perſonal, 


draw to it a poſſeſſion in fact. Bro. Tr. pl. 38. 
pl. 303. pi. 346. 3 Lev. 209. Latch. 263. 2 Bulſtr. 
268. And there muſt not only be a poſſeſſion of 
real property, to which an injury has been done; 
but it muſt be a lawful one. For an intruder into 
land does not gain by the intruſion ſuch a poſſeſſion 
as will enable him to maintain an action for a treſ- 
paſs thereupon committed. 2 Lev. 147. Pluud. 
546. 4 Leon. 184. | 

Every one. of the parties to a treſpaſs is liable to 
an aQion ; for there can be no acceſſary to a treſ- 
paſs. I Lev. 124. Bro, title Treſp. 113. 

An action it is ſaid does not lie before a cauſe of 
action accrued, but if the cauſe of action accrued be- 


ire the bill filed it is good, though the writ iſſued 


before. Cowper's Rep. 454. This was an action of 
treſpaſs ; and the lat. ſued 22d Auguf? 1775; treſpaſs 


proved 25th Sept. following. The court held, that 


' the bill was the commencement of the ſuit, and 


the latitat was to be conſidered but as a proceſs. 
The law does Inot allow one action upon ſeveral 


and diſtinct cauſes of action. 


In perſonal actions, if two cauſes of action are of 
the ſame nature, they may be put in one action. 


Th. D. J. 8. c. 26. /. I, 2. 


Whenever 


CCC A ⅛ð» 5 No A Ik U 


Actions. 


Whenever the ſame proceſs and judgment are in When actions 
two counts they may be joined, otherwiſe they can- may be Joined, 

not. 2 / ilſ. 324 Debt on a judgment and a ma- 
tuatus may be joined; ſo may debt on a bond and a 


mut arus, although there be different pleas required, 
becauſe there is the ſame proceſs and judgment. 
Mil. 248. Debt and detinue may be joined. 
Bro. pl. 97. Debt upon an amercement and a mu- 
tuatus may be joined. 17/1, 248. The duke of 
Bedford v. Alcock, Caſe for a misfeaſance and neg- 
ligence againſt a common carrier may be joined with 


trover, Dickſon v. Clifton, 2 Wilſ. 319. 


For whom and againſt whom 


an Action will lie. 


S the law grants redreſs for all injuries, and 
gives a remedy for every kind of right, ſo it 
is open to all kinds. of perſons, and none are eX- 


cluded from bringing an action, except on account 


of their crimes, or their country; as men attainted of 


treaſon or felony, perſons outlawed or excommunicated, 


convict in præmunire, alien enemies profeſſed in or- 


ders of the papal religion, as friars, monks, &c. (un- 


leſs they have attained a pardon), infants, feme 
coveris (unleſs by ſpecial cuſtom), or perſons not 
in rerum natura; but executors or perions outlawed 


have a right to ſue in right of their teſtator or in- 
teſtate. 1 In. 128. In life, liberty, and eſtate, 


every one (who has not forfeited them) has a pro- 
perty and right; and if they are violated, the law 
gives an action to redreſs the wrong, and puniſh the 
wrong-doer. Lang. 337. | | 


But care muſt be taken how ſuch actions are Care muſt be 


brought, as if an infant is plaintiff, he muſt ſue by 
his next friend or guardian (Roll. Abr. 287), unleſs 


he ſve with others as executor, and then he may 
ſue by attorney, for all of them together repreſent 


the 
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For whom and againſt whom, &c. 


the teſtator. bid. 288, If an infant is ſued, he 
muſt appear by a guardian; if not, the plaintiff may 
move the court to have one appointed. 2 If. 26. 
If an idiot ſue or be ſued, he muſt do it in per- 
Married woman, fon. Co. Lit. 135. ö. A married woman muſt ſue 
with her huſband, and in all caſes where they are 
both ſued (although the huſband may anſwer alone), 
yet the wife ſnall never be forced to anſwer without 
her buſband (except it be a ſole merchant, i. e. when 
ſhe carries on a ſole and ſeparate trade, which is by 
the cuſtomof London only). 10 Mod. 6. 1 Inſt. 135. 
Wherever the ſuit will ſurvive to the wife ſhe 
muſt join in the action. 1 Wilſ. 224. Dunſtan v. 
Burwell, Or where the debt is due to the feme dum 
ſola, both muſt join. Moor, 422, If baron is poſ- 
jeſſed of tithes in right of the feme, they muſt join 
in debt for not ſetting them forth, becauſe the feme 
is the proprietor. Cre. Eliz. 608. 613. If the 
action is brought for the labour of the wife only, ſhe 
may join in the action. 2 Sid. 128. Cro. Fac. 77. 
But declaration muſt ſtate it to be done by the wife. 
2 Wilſ. 424. Cro. Fac. 77. The dippers at Tun- 
bridge Wells all joined with their hufbands, and held 
well. 2 il. 414. Weller, & ux. and others, v. Baker. 
Executors, when they bring an action, muſt al! 
be named; but when an action is brought againſt 
them, it muſt be only againſt ſuch of them as do 
adminiſter. 1 Noll. Abr. 924. Carth. 124. If 
there are two executors, one under age, and the 
other proves the will, and hath adminiſtration du- 
rante minere, &c, he may ſue ſolely, But where 
both are of full age, though the will be proved by 
one only, the action muſt be brought in both their 
names. 2 Lev. 240. Colborne v. Wright, 2 Jon. 
119. Raym. 198. . e 
Alſo, if two men have lands and goods together 
in joint-tenancy, and be wronged. in them, they 
eme in come muſt ſue jointly. Co. Lit. 180. Tenants in com- 
5 mon ought to join in actions perſonal, but not 
real; and in aſſize and ſlander of title, they ought 
to ſever, Divers perſons may have an action of 
| | ap, _ treſpaſs 


£/k 


Executors, 


Joint. tenants. 


For whom and againſt whom, &c. 


treſpaſs jointly for goods taken or the like; but of 
battery, or ſuch perſonal treſpaſs, the action ought 
to be ſingle; if one treſpaſs be done by divers, the 


plaintiff may make it joint, or ſeveral, as he pleaſes; . 


and yet two that join in a treſpaſs, do ſo make one 
treſpaſſer, that one of them is anſwerable for the 
other; and if they be ſued in one aCtion, they may 


ſever in pleas and iſſues, and a releaſe to one is a Releaſe, 
releaſe to all. Alſo the jury muſt aſſeſs damages for all, 


but there ſhall be but one ſatisfaction; and where 
a joint action doth lie againſt ſeveral perſons, 
and ſome of their names are known, and ſome are 
not, the action may be brought againſt them that 
are known by their particular names; and you may 
declare againſt them /imul cum aliis, &c, 2 Lill. Abr. 
469. Comb. 260. 


29 


Until the time of Ed. 1. the king might have Who may bo 


been ſued in all actions, as a common perſon, ſued. 


22 Ed. 3.3. Th. D. l. 4. c.1./. 3. But now none 


can have an action againſt- the king; but one ſhall _ 


be put to him to ſue by petition. The queen may 


be ſued without the king her huſband in all ac- 


tions, for ſhe is a perſon ſole by the common law. 
Th. D. J. 4. c. 2. . 2. So the queen dowager 
without ſuing to her by petition: Jbid. ſ. 3. So the 


prince of Wales may be ſued by writ. /bid. ſ. 4. 


Every ſubje& of the king, eccleſiaſtical or tempo- 
ral, man or woman, villain or free. 2 Ist. 5 f. 6. 
Though he be deaf, dumb, or an ideot. Th. D. 
I. 4. c. 2. f. 4. Though he be non compos mentis, luna- 
tic. Ibid. Though he be committed or attainted, 


. Thid. Ney, 1. But though a perſon attainted is liable perſons . 
to civil ſuits, yet he ought not to be charged but by tainted. 


leave of the court, or of a judge. at his chambers, 
 Fofter, Cr. L. 61. 1 Wilſon, 217, Not can he be 


charged with a civil action without leave, if he is in 


priſon for a crime, as for felony, &c. without a 
Judge's order; although he be not attainted. Though 


he be outlawed, excommunicated, or within age. 
2 Inſt. 56. So every body politic may be ſued, or 


/ Within 


an alien born, | 
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Within what time Actions are 
to be brought. 


Linitation of HE limitation of ſuits is founded in publie 
ſuits. convenience; and attended with ſo much 
utility, that courts of equity adopt the ſtatutes made 

for that purpoſe, as a poſitive rule; and apply it by 

the parity of reaſon, to caſes not within it. 2 Burr. 


I. | 

PL the 32 H. 8.c. 2. <© No perſon ſhall have 

« a writ of right of the poſſeſſion of his anceſtor, 

« but within //xty years, nor of his own, but within 

| « thirty years.” £35, 2 

" Claien, - And, MN. B. a claim or entry, to prevent the 
ſtatute, muſt be upon the Jand, unleſs there ſhall 

be ſome ſpecial reaſon to the contrary. Salt. 205. 
r 8 
Writs of forme» By 21 Jac. I. c. 16. All writs of formedon 
don withia 20 „ ſhall be ſued within twenty years next after the 
— title or cauſe of action firſt deſcended or fallen, 
« with a proviſo that if the perſon entitled to ſuch 

„ writ be at the time of the ſaid right firſt de- 

« ſcended or fallen, within twenty-one years, feme 

e covert, non compos mentis, impriſoned, or beyond 
the ſeas, then ſuch perſon and his heirs may, not- 

<« withſtanding the ſaid twenty years be expired, 

bring his action, or make his entry as he might 
« have done before this act; fo as ſuch perſon or 

« his heirs ſhall, within ten y-ars next after his full 

« age, diſcoverture, c. take benefit of, and ſue 

& forth the ſame; and at no time after the ſaid ten 

„ 82 | | 

je ment. An ejectment muſt be brought within 20 years. 
PP. flatutes, By 31 Eliz. c. 5. All actions, &c. brought for 
= s any ſorfeitures on any penal ſtatute made, 
whereby the forfeiture is limited to the queen, 
« ſhall be brought within two years; and all ac- 

& tions upon any penal ſtatute, the benefit whereof 
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Within what time Aaions, &c. 


« js limited to the king and to the proſecutor, 
« ſhall be brought within one year; and in default 
c of ſuch purſuit, then to be brought for the queen 
« within two years after that year ended. And if 
« any ſuit ſhall be brought after the time in that 
« behalf before limited (except on the ſtatute of 
6 tillage), the ſame ſhall be be void and of none 
« effect. 


By 21 Fac. 1. c. 16. c Actions for woald ſhall Words. 


&« be commenced and ſued. within two yoars next 
« after the words ſpoken, &c.” 


31, 


N. B. This doth not extend to ſcandalum magna= Doth not extend | 
tum, nor to caſes where the ſpecial damage is do ſcand, mag. 


the giſt of the action; but where the words of 
themſelves are actionable, ſpecial damage will not 


take them out of the ſtatute. 1 Sid. 95. Saun- 


ders, 61. 


§ 3. © All actions of treſpaſs, of aſſault, bat- Treſpsſc,affoulty | 


te tery, wounding, impriſonment, or any of them, & 


e ſhall be commenced within four years next after 
« the cauſe of ſuch actions or ſuits.” 

If treſpaſs be brought for beating a ſervant, per 
quad ſervitium amiſit, this is not ſuch an action as 
is within the ſtatute, being founded on the ſpecial | 

damage. Salt. 206. | 


All actions of treſpaſs, quare 3 fregit, Treſpaſs quatre 


&« aGionfs of treſpaſs, detinue, trover, and replevin, claui. ges 


&« for taking away of goods and chattels; actions 
* of account (other than ſuch accounts as con- 
„ cern the trade of merchandize between merchant 
« and merchant, their factors and ſervants) ; ac- 


tions on the caſe (except ſlander); actions of 
debt, grounded upon any lending or contract 


„without ſpecialty, debt for arrearages of rent, 


'* are to be brouglit within fix years next after the 


* cauſe of action.“ bid. 

9 18. 29. Proviſion is made for feme coverts, 
perions that are non compos, impriſoned, or beyond 
lea, and infants, 


“That if in any the ſaid aQions or ſuits, Limitstion after 


5 


judgment W for the plaintiff, and the judgment or out- I, 
„ ſame awry reverſes, 


32 © Within what time Adions, &c. 


© ſame be reverſed by error, or a verdict paſs 
« for the plaintiff; and upon matter alledged 


« in arreſt of judgment, the judgment be. given 
<« againſt the plaintiff, that he take nothing by bis 
© plaint, writ, or bill; or if any the ſaid actions 
e ſhall be brought by original, and the defendant 
« therein be outlawed, and ſhall after reverſe the 


« outlawry, that in all ſuch caſes the party 


A $4 1 , . . 4 . # 
4 plaintiff, his heirs, executors, or adminiſtrators, 


c as the caſe ſhall require, may commence a new 
tc action or ſuit, from time to time, within a year 
ce after ſuch judgment reverſed, or ſuch judgment 
&« given againſt the plaintiff, or outlawry reverſed, 
cc and not after.” bid. & 4. | | 


What actions are Debt on 2 Ediw. 6. for tithes, on an award, for 
hot within the à fine of a copyholder, rent on an indehture of 


Hatutes. | 1 
leaſe, or for an eſcape, are not within the Stat. 


1 Sid. 305. 1 Saund. 33. 37. 1 Lev. 273. 


Nor can it be pleaded by any ſheriff to an action 
brought againſt him for money levied on a feri fa- 
cias, becauſe the action is founded in maleficio, as 
alſo upon the judgment on which the ſieri fucias 
iſſued, which is a matter of record. 1 Med. 205, 
212. A charity is not barred by length of, time, 
2 Vern. 399. A legacy is not within the ſtatute, 
1 Vern, 256. nor a mortgage. 1 Chan, we 102. 
When the time If the plaintiff be in England at the time the 
begins to tun. ſe of action accrues, the time of limitation be- 
gins to run, ſo that if he, or (if he dies abroad) 
his executor or adminiſtrator, do not ſue within fix 
years, they are barred by the ſtatute. Smith, Exec. v. 

; Hlill, Executor, 1 Will. 135. | 
The fatute ne- If the. plaintiff is a foreigner and does not come 
nr up "ge to England in 50 years, he till hath ſix years after 
tiff who is a fo- his coming into England, to bring his action; and 
reigner, until he if he never comes to England himſelf, he has always 
comes into this a right of action while he lives abroad, and ſo have 
bis executors or adminiſtrators after his death. Siri- 

thorſt v. Groeme. 3 Will. 145. | 
AQiions on y 3& 4 Ann. c. 9. Actions on promiſſory notes 
kram notes. ſhall be brought within the time appointed for ations 
. upon 


bon the caſe. And, by c. 16, all ſuits in the admi- 


time they would not under any circumſtances 
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ralty for ſeamen's wages ſhall be commenced with- 

in fix years after the cauſe of action. ee eee , 
When an action is limited by a ſtatute to be Commencement 

commenced within a certain time, a bill of Middle. of the attion. 

ſex, or latitat, ſued out within that time may be | 

produced in evidence at the trial, to prove that the 

action was commenced in due time. But if the 

writ was not ſued out till after the year, though by 

relation it would be within the time, the plaintiff 

ought to be nonſuited. Bull. niſi prius, 135. | 

Court reſolved in future to limit their own diſcre- 

tion in granting applications for informations in the 

nature of a quo warrants to fix years, beyond which 


ſuffer a party who had been ſo long in poſſeſſion of 

his franchife to be diſturbed, . The King v. Dickin, 

4 Term Rep. 284. | | | | 
** | 


Proceedings in this Court. 
HERE are two ways to proceed in this 
1 court, the one by ſpecial original, the other 
by bill; if the debt is large, and, the plaintiff has 
cauſe to think the defendant will bring a writ of 
error after judgment, the beſt method is to bring 5 
the action by original writ, which iſſues out of the Original writs 
court of Chancery, and is a mandatory letter from 
the king, under the great ſeal, and ditected to the 
ſheriff of the county wherein the injury is ſuppoſed 
to be, requiring him to command the defendant 
either to do juſtice to the complainant, or elſe to / 
appear in court, and anſwer the accuſation againſt 
him ; whatever the ſheriff does, he muſt certify to 
the court together with the writ itſelf, | 
Theſe writs are either optional or peremptory ; or, Either optional 
in the language of the law, they are either a præcipe or peremptoty. 
or a /i te fecerit ſecurum, The præcipe is in the, | 
alternative, “ commanding the defendant to do 
As the 


| | 2 , hal F - 
34 | Proeeeditigs.in;this Conrt. 
* a 4 - a - A* 94 32 11 4p 


40 the thing required, or ſhew the. reaſon. why be 
| The uſe of the «hath not done it.“ The, uſe of this writ is 
"_ where ſomething cettain is demanded by the plaintiff, 
| which is in the power of the defendant himſelf to 
perform; as to reftore the paſſeſſion of land, te pay 
e certain liquidated debt, to perfor m a ſp#cific covmanty 
WW to render an account, and the like; in all which caſes 
1 | tte pracipe is drawn up in the form of @ com- 
| mund to do thus, or fhew cauſe to the contrary 
Se.ving the defendant his choice to redreſs} the 
Li fecerit te.ſe- injury, or ſtand the ſuit. The other is called a 
cuium. i xk te ſecurum ; from the words of the writ, 
which direct the ſheriff 10 cauſe the defendant to 
& appear in court, without any option given to him; 
. & provided the plaintiff gives the ſheriff ſecurity Fic- 
ce ſually to proſecute his claim.” This writ is in 
uſe, where nothing is /pec:fica!'y demanded, but only 
a ſatisfaction in general; to obtain which, and mi- 
niſter complete redreſs, the intervention of ſome 
judicature is neceſſary : ſuch are writs 4 treſpaſs, of 
on the caſe, wherein no debt or other ſpecific thing 
is ſued for in certain, but only damages to be aſ- 
ſeſſed by a jury. For this end. the defendant is 
immediately called to appear ih court, provided the 
ac gives good ſecurity of proſecuting his claim. 
h writs are teſted or witneſſed in the zing's own 
name: Witneſs ourſelf at Weſtminiſter, or where- 
: | & ever the chancery may be held.” | 
Cecurity, The ſecurity here ſpoken of, to be given by the 
plwaintiff, is common to both writs, though it gives 
denomination only to the latter. The whole of it 
is at preſent become a mere matter of form; and 
chn Doe and Richard Rae ate always returned as 
pledges for this purpoſe. The uſe of them was to 
anſwer for the plaintiff, who, in caſe he brought 
an action without cauſe, or failed in the proſecu- 
tion of it when brought, was liable to an amerce- 
ment from the crown, for raiſing a falſe accuſation; 
and ſo the form of the judgment Mill is. Finch. 189- 
252. : 0. | 


+ 
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appeat in court, and in which the ſheriff is to bring 
in the writ, is called the return of the writ ; it be- 
ing then returned by him to the King's Bench at 
W:ftminfter, and made returnable in term, at the 
diftance of at leaſt fifteen days from the date or tefle, 
that the defendant may have time to come up to 
Is,ftmirfter, even from the moft remote parts of the 
kingdom. - | 


„ 
The day on which the defendant is ordered to Return days. IL 


| This writ cannot ifſue unleſs the cauſe of action Cannot imbe un- 
amounts to ten pounds, or above, on pain of ten lefs for rol. ; 


pounds, and the proceedings thereon to be void. 
Geo, 2. c. 27. 21 Geo. 2. c. 3. ORG 


A bill, is a ſhewing in writihg the cauſe of com- proceeding by 


plaint by the plaiatiff againſt the defendant, where. vill. 
in the party is ſuppoſed to have received ſome 
wrong, and it is the ground-work of the cauſe; 
it need not be filed in the office 3 the de- 
fendant have privilege, or be in actual cuftody of 
the marſhal or ſheriff) ; but if he be in actual cuſ- 
tody, then it muſt be filed to warrant the' declara- 
tion; which is no more than a copy of it, or de- 
fendant will be entitled to his diſcharge. | | 

If the defendant is not in cuſtody, the ordinary 
courſe of proceeding is by proceſs, entitled a bill of 
Middleſex; being ſo called becauſe the court now fits 
in that county, = | 


The bill of Middleſex (which was formerly Of the bill of 


founded on a plaint of treſpaſs guare clauſum fregit, Middleſex, 
entered on the records of the court) is a kind of 
capias directed to the ſheriff of that county, and 
commanding him to take the defendant, and have him 
before the king at Weſtminſter, on a. day prefixed, to 
anſwer to the plaintiff of a plea of treſpaſs; for tbe 
accuſation of treſpaſs gives the court juriſdiftion, 
whatever elſe may be the real cauſe of action. It 
muſt be perſonally ferved on the defendant if he 
can be found in that county; but if not, then 
there iſſues out a writ of latitat to the fheriff of Latiut. 
another county (as Oxon), which recites the bill of 
Middleſex, and proceedings thereon, thus: And 

D 2 &« that 


_- 


Proceedings in this Court. 
4 that it is teſtified that the defendant,” C latitat & 


* diſcurrit,“ ** lurks and wanders about in Oxford- 
$* ſhire; and therefore commands the ſheriff. 10 take 
& him, and have his body in court on the day af the 
ce return,” But if the defendant lives in any other 
county, the /atitat is the- firfl proceſs which iſſues 
to take him, and may be ſued out upon à ſup- 
poſed, and not an actual bill of Middleſex iſſued 
prior; a notice in writing being wrote at the bot- 

tom of ſuch writ or proceſs directed to the defend- 
ant to appear by his attorney in court, to defend 
the action, to which the defendant may appear or 

Appearance, hot; which is recorded. If he appears, he finds 

ſureties for his future attendance and obedience, 
called common bail, being the ſame perſans that 
are pledges for the plaintiff's proſecution, viz. 

Plaint'® may John Doe and Richard Roe, If the defendant does 

appear in de- not appear upon the return, or in cigbt days aſier, 

— the plaintiff may enter an appearance for him, 

and proceed thereupon, as if the defend:nt had 
done it himſelf, 12 Geo, 1. c. 29. 21 Ceo. 2. 
. 23. | Dl Ne 
If %efendant be But if the defendant is held to bail, there muſt be 
held to bail. added to theſe writs a clauſe of ac. etiam to the 
uſual complaint of treſpaſs ; the bill of Midaleſex, 
commanding the defendant to be brought in to an- 
ſwer the plaintiff in a plea of treſpaſs, ** And alſo ts 
*. bill to be exhibited again/t him for one hundred 
% pounds debt, or upon promiſe, as the caſe is,” the 
complaint of treſpaſs giving cognizance to the 
court, and that of debt authoriſing the arreſt, 
Fiat, 43 Gar. 2: flat. 3. c. 2. 2 : 

8 When the defendant is regularly arreſted, he 

jo arte muſt either go to priſon for ſafe cuſtody, or put 
in, ſpecral bail to the ſheriff, the intent of the atteſt 
being only to compel an appearance in court at the 

retuin of the qurit : that purpoſe is equally anſwer- 
ed, whether the ſheriff detains his perſon, or takes 
ſufficient ſecurity for his appearance, called bail, 
and he is ſuppoſed to continue in the cuſtody of the 
bail, inſtead of going to gaol. OL | 


Upon 
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| Upon the return of the writ, or within four days Bail, 
after, the defendant muſt appear according to the | 
exigency of the wit“. This appearance is effected Bog L 
by putting in, and juſtifying bail, to the action. If f ia any other 
this be not done, and the bail that were taken by county fix days, 
the ſheriff be/ow are reſponſible perſons, the plaintiff — 
may take an aſſignment from the ſheriff of the bail 
bond (under the Hal. 4th and 5th Ann. c. 16), and 
bring an action thereupon againſt the ſheriff's bail: 
But if the bail, ſo accepted by the ſheriff, be in- Ae e. to the 
ſolvent perſons, the plaintiff may proceed againſt ant. by 
the ſheriff himſelf, by calling upon him firſt, to re- 
turn the writ (if not already done), and afterwards 
to bring in the body of the defendant. And, if the 
ſheriff does not then cauſe ſufficient bail to be per- 
fected, he will himſelf be reſponſible to the plaintiff, 
by an attachment, for not obeying the laſt rule, 

The bail muſt be put in either in open court, or When bail muſt 
before one of the judges thereof, or elſe in the country be put in. 
before a commiſſioner appointed by the fat. 4 & g 
W. & M. c. 4. which muſt be tranſmicted to the 
court and filed, Theſe bail, who muſt at leaſt be 
two in number, if the. action be by bill, muſt enter By bill, 
into a recognizance- before ſuch judge or com- 
miſſioner to this effect, . that if the defendan! be con- 

% denned in the attion, he ſhall pay the coſts and con- 
demnation, or render himſelf a priſoner, to the cuſtody 

&* of the marſhal, or that they will do it for him ;” 
which recognizance is tranſmitted to the court on a | 
lip of parchment, entitled à bail piece: If by orginal If by original, 
the recognizance is in a certain ſum, being aouble 

the debt ſworn to; and, if required, the bail mult 
juſtify themſelves in court (or before the commiſſioner 

in the country, by affidavit), “ by ſwearing them 

* ſelves houſekeepers, and each of them to be worth 

* double the ſum for which they are bail, after pay- 
„ment of all their debts.” 1 | | 

They may afterwards diſcharge themſelves by May 4i%harge 
ſurrendering the defendant into cuſtody within the the nf. 


ture allowed by law, R. E. 5 Ces. 1. 
D 3 When 


Declaration» 


Conclufion of 
declaration. 


When the defendant has filed common bail, of put 
in ſpecial bail, as the cafe requires, the next pro- 
ceeding on the part of the plaintiff is, to declare 
againſt him, by delivering a declaration, which is the 
complaint, being an amplification or expoſition of 
the original writ (if the plaintiff proceeds by origi. 
nal), upon which his action is founded. ; but the 


declaration upon the bill is a mere copy of it: When 


the defendant is brought into court, if the action is by 
bill, the plaintiff may declare in whatever action, or 
charge him with whatever injury he thinks proper 
(unleſs he has held him to bail by a ſpecial ac-etiam, 
which the plaintiff is then bound to purſue) ; but 
Care is to be taken how ſuch declaration is framed, 


as the law requires it ſhould contain four things, viz, 


truth, certainty, order, and congruity; and in per- 
ſonal actions, the day, year, and place ought to be 
expreſſed, but not in real ations, 

This declaration concludes with theſe words, 
% and thereupon he brings 3 &c, by which 
word ſuit was anciently underſtood the witneſſes or 


followers of the plaintiff. For in former times the 


law would not put the defendant to the trouble of 
anſwering the charge, till the plaintiff had made 
out, at leaſt a probable cauſe. Bra. 400. At 
the end of the declaration, if the ſuit be by bill, are 
added alfo the plaintiff's common pledges of proſe - 
cution, ** Jobn Doe and Richard Roe, which are 
now mere names of form; though formerly they 
were of ule to anſwer to the king for the amercia- 
ment of the plaintiff, in caſe he were nonſuited, 
barred of his action, or had a verdiQ and judgment 

againſt him. 3 Bull. 275. 95 55 
When the plaintiff has ſtated his caſe in the decha- 
ration, it is incumbent on the defendant within 
a reaſonable time to make his defence, and put in 2 
plea, or elſe the plaintiff will at once recover judg- 
ment by default againſt him. Vide R. Trin. 22 Geo. 3. 
Defence is a general aſſertion that the plaintiff 
hath no good ground of action, which affertion is 
afterwards extended and maintained in his plea ; a 
| | | betors 
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before he puts in his plea, he may crave cer 7 
the bond or other ſpecialty upon which the action 
is brought; that is, to hear it read to him, the 
generality of defendants. in the times of ancient 
ſimplicity being ſuppoſed incapable to read it them- 
ſelves, whereupan the whale is entered verbatim upon 
the record, and the defendant may take advantage 
of any condition, or other part of it, not ſtated in 
the plaintiff's declaration. | . 

$ The defendant cannot now crave oyer of the ori- Cannot have 
inal writ. Boats v. Edwards. Dougl. Rep, 227. Ver of original 
For it is not warranted by any rule or principle of 
juſtice, and it is incumbent on the court to make 
their proceedings as little dilatory, oppreſſive, and 
expenſive, as poſſible, bid. | 
Pleas are of two ſorts, dilatory, and pleas to the Pleas 
action. Dilatory, are ſuch as tend merely to delay 
or put off the ſuit by queſtioning the propriety of 
the remedy, rather than by denying the injury.” , 
Pleas to the action, are ſuch as diſpute the very cauſe 
of ſuit, The former cannot be pleaded after a ge- 
neral imparlance, which is an acknowledgment of 
the propriety of the action, but the latter may. | | 
They are either to the juriſdiction of the court, the pleas in abates 
diſability of the plaintiff, or, in abatement to the turit, ment. 
or count, as by miſnaming the defendant, which is 
called a miſnomer, or other want of form in any 
material reſpet ; or it may be that the plaintiff is 
dead, or of a ſuit depending in another court for the 
ſame cauſe of action. | 
The former were very often uſed without any 
foundation of truth, and calculated only for delay; 
therefore by 4 & 5 Ann. c. 16. affidavit muſt be 
made of the truth thereof. 5 . | 
If you plead to the jutiſdiction, you only make plex to the 
halt a defence, that is, „ defends the wrong and jnriſoiction. 
&« myury,” for if you ſay, ** when, &c,” i: gives 
2 joriſdidion to the court, Co. Lit. 127. and con- 
clude to che cognizance of. the court, praying 
77 Judgment whether the court wiil have further cagni- 
"* zance of the ſuit, Salt. 298. pl. 9. | | 
« Ws: | Pleas 
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To the diſability⸗. Pleas to the diſability, conclude to the petſon 
| « by praying judgment if the ſaid plaintiff ought to be 
& anſwered;” Lut. 44. 639; and pleas in abate- 
ment (when the ſuit is by original) conclude to the 

writ, or declaration, by praying judgment of the 
_ C brit or declaration, and that the ſame may be 
= ce .quaſhed,” caſſetur, made void or abated, 5 Mod. 
_ 132; but if the action be by bill, the plea muft 
pray ** judgment of the bill,” and not of the declara- 
5 tion; the bill being here the original, and the de- 
; claration only a copy of the bill. Theſe pleas are 
to be pleaded in four days, incluſive of both davs, Fen- 
nings v. Mebb, 1 Term Rep. 277. unleſs where defend- 
ant is intitled to an imparlance, or the declaration 
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. be delivered ſo late in the term that defendant is not 
1 bound to plead in that term, then within four days 
1 | of the next term (incluſive of both days), | 
15 When theſe are allowed, the cauſe is either diſ- 

108 miſſed from that juriſdiction, or the plaintiff is 

1 N ſtayed till his diſability be removed; or he is obli- 

© ged to ſue out a new writ, by leave obtained from 


the court, or to amend his declaration. Co. Enir. 
Fit | | 271. But when they are over-ruled on demurrer, 
Mt there ſhall be a judgment of reſpondeas cu/ler, or that 
þ the defendant anſwer over. 2 Wilſ. 368. Eichorn 
v. Le Maitre, Carth. 447. 5 Mod. 309. Ray. 329. 
It is then incumbent on him to plead a plea to the 
action; that is, to anſwer the merits of the 
complaint, which is done by confefling or deny- 
TORR ing it. . : | 
| Vl On ales ofmiſ- But where the iſſue is joined on a plea of miſnomer 
tl: | ee 0 iſſue be in the defendant's chriſtian name, and iſſue be taken 
4 5 thereon, and a verdict be found for the plaintiff, the 
peremptory, judgment is peremptory; and there is no difference 
| whether the iſſue be joined in a plea in abatement, or 
in a plea in bar, for wherever a man pleads a fact 
that he knows to be falſe, and a verdict be againſt 1 
him, the judgment ought to be final, and every | 
man muſt be preſumed to know whether his plea be N 
true or falſe. Id. Bro, tit. Pet emptery, 906. 
| e | A con- 


_ Sie. . , Pk on ONS, 


nial of what is alledged in the dec! aration, they 


Protecings in this Court. + 
A ck of the wholl complaint is not uſual, Confe Ton. 

for by that, the defendant ends the matter; to , 
avoid which he may ſuffer judgment to go by 

default. But frequently he confeſſes one part of the 

complaint (by a cognsvit actionem in reſpect thereof), 

and traverſes, or denies the reſt, in order to avoid 

the expence of carrying that part to a formal trial, 


which he has no ground to litigate, A ſpecies of Payment of mo- 


this ſort of confeilion is by payment of money into de ito court, 
court; which is neceſſary upon pleading a tender, 
or by paying into the hands of the proper officer of 
the court as much as the defendant acknowledges to 
be due, together with the coſts hitherto incurred, 
in order to prevent the expence of any farther pro- 
ceedings; and if after the money paid, the plaintiff 
proceeds, it is at his own peril, He may alfo 
plead a ſet-off, whereby the defendant acknowledges 
the juſtneſs of the plaintiff 's demand on the one 
hand, but on the other, ſets up a demand of his 
own to counter-balance that of the plaintiff, either 
in the whole, or in part; but this muſt be where 
there are mutualdebts between the parties. 2 Geo. 2. 
c. 22. C »% 6216 

Pleas that totally deny the cauſe of complaint, General 1 
are either the g-neral i ue, or a ſpectal piza in bar. 

The general iſſue, or general plea, is what tra- General. iſſue, 
verſes, thwarts, and denies the whole declaration; &©*nitiva ol. 
without offering any ſpecial matter to evade it, as 
in treſpaſs, either vi et armis, or on the caſe for 
conſequential damage, not guilty; in debt upon con- 
tract, nil debet, he owes nothing; in debt on bond, 
non eft factum, it is not his deed; on an aſſumpſit, non _ 
aſſumpfit, he made no ſuch promiſe ; or in real actions, 
nul tort, no wrong done; nul diffeiſin, no diſſeiſin; and 
in a writ of right the miſe or iſſue is, that the tenant 
has more rii bt to hold, than the demandant has to de- 
mand, Theſe pleas are called the general iſſue, be- 
cauſe, by importing an abſolute and general de- 


amount at once to an iſſue; by which is meaat 
a fact affticmed on one ſide, and denied on the other. 
Special 


| Spec pleas 


an accord, ar 


— 


Proceedings in this Court. 
| Special pleas in har of the plaintiff's demand, are 


very various, accarding to the circumſtances of the 
defendant's caſe; as, in real actions, a general 


releaſe, or a fine, both of which may deſtroy and 
bar the gh 6 's title. Or in perſonal actions, 


tration, conditions per farmed, nonage of 
the defendant, or ſome other fact which precludes 


the plaintiff from his action. A juſtification is like- 
wiſe a ſpecial plea in bar; as in agtions of aſſault 
and battery, ſen aſſault demeſne, that it was the 


Qualifications 0 
a plea, 


plaintiff's own original aſſault; in treſpaſs, that the 
defendant did the original thing complained of in 
right of ſome office which warranted him ſo to do; 
or in an action of ſlander, that the plaintiff is really 


as bad a man as the defendant ſaid he was. The 


ſtatute of limitations may alſo be pl8aded in bar, 
for which, ſee the ſeveral ſtatutes under title Limi- 
tation of Actions. | | | 


5 The conditions and qualities of a plea We: 


1. That it be ſingle, and contain only one matter, 
for duplicity begets confuſion, 2. That jt be direct 
and poſitive, and not argumentative. 3. That it 
have convenient certainty of time, place, and per- 


ſons. 4. That it anſwer the piaintiff's allegations 


Cannot plead a 
ſpecial plea, 
which amounts 
to the general 
iſſue. 


in every material point. 5. That it be ſo pleaded 
as to be capable of trial. Co. Lit. 303, 304. 
They are uſually in the affirmative, ſometimes in 


the negative, but always advance ſome new fact 


not mentioned in the declaration; and then they 
muſt be averred to be true in the common form, 
c and this he is ready to verify; and it is a rule in 
pleading, that no man be allowed to plead ſpecially 
ſuch a plea as amounts only to the general iſſue, or 
a total denial of the charge ; for pleas that amount 
to the general iſſue, are only fas on which the 
iſſue may be turned in evidence, and therefore are 
not iſſues of fact to be referred to the court, but 
matters of evidence to be determined by a jury, and 


- conſequently not good pleas ; becauſe they draw to 


the examination of the court what is proper to be 
determined by a jury; but when ſuch plea is * 
is | 2 


17 0%. ] 3 7˙¹·m Econo oct 


2 


ien ment. 1 * 124. 


Proceedings in this Court, 


ed, it is a good cauſe of ſpecial demurrer, dance 
the Hat. 27 Eli. 10 Co. 95. a. Roll. Rep. 112. Cre. 
Car. 157. being only matter of form. 3 Mad. 
166. 


When the plea of the defendant is put in or 3 


filed, if it does not amount to an iſſue or à total 


contradiction of the declaration, but only evades 


it, the plaintiff may plead again, and reply to the 
defendant's plea, which is called a replication : 
either traverſing it, that is, totally denying it; as 
if on an action of debt upon bond the defendant 
pleads /olvit ad diem, hete the plaintiff in his repli- 
cation 'may totally traverſe this plea, by denying that 
the defendant paid ut ; or he may alledge new matter 
in contradiQion to the defendant's plea z as when 
the defendant pleads no award made, the plaintiff 
may reply and ſet forth an actual award, and affign 
a breach: or the replication may confeſs and avoid 
the plea by ſome new matter or diſtinction, conſiſt- 
ent with the plaintiff's former declaration. 


To the replication the defendant rejoins, or puts dene 


in an anſwer called a rejoinder. The plaintiff 
may anſwer the rejoinder by a ſurrejoĩinder, upon 
which the defendant may rebut ; and the plaintiff 


may anſwer him by a ſurrebutter, The whole is 


denominated the pleading, in the feveral ſtages of 


which it muft be carefully obſerved, not to depart 


or vary from the title or defence which the party 
has once inſiſted on. For this (which is called a 


departure in pleading) might occaſion endleſs alter- 
cation. Therefore the replication muſt ſupport the 
declaration, and the rejoinder the plea, without de- 
parting out of it; z yet in many actions the plaintiff, Novel 2ffign- 
who has alledged in his declaration a general wrong, meat. 
may in his replication, after an evaſive plea by the 


defendant, reduce that general wrong to a more pe- 
culiar certainty, by aſſigning the injury afreſh, with 
all its ſpecific circumſtances, in ſuch manner as 


| Clearly to aſcertain and identify it, conſiſtently with 


his general complaint, which is calied a new or novel 


Is 
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Averments on 
L iſſue taken. 


Proteedings in this Court. 


In any ſtage of the p'eadings, when either ſide 
advances or affirms any new matter, he uſually 
avers it to be true, ** ard in this he is ready to verify.” 
On the other hand, when either fide traverſes or 
denies the fact pleaded by his antagoniſt, he uſually 
tenders an iſſue, as it is called, the language of 
which is different according to the party by whom 
the iſſue is tendered; for if the traverſe or denial 
comes from the defendant, the iſſue is tende ed in 
this manner, ** and of this he puts himſelf upon the 
% country,” thereby ſubmitting himſelf to the judg- 
ment of his peers; but if the traverſe lies upon the 
plaintiff, he tenders the iſſue or prays the judg- 
ment of the peers againſt the defendant in another 
form; thus, and this he prays may be enquired of 
« by the country;”” for when in the courſe of plead- 


ing they come to a point, which is affirmed on one 


fide, and denied on the other, they are then ſaid to 


be at iſſue, all their debates being at laſt contracted 


into a ſingle point, which muſt now be determined 
either in favour of the plaintiff or of the defendant, 

But if either ſide (as for inſtance the defendant) 
pleads a ſpecial negative plea, not traverſing or de- 
nying any thing that was before alledged, but diſ- 


cloſing ſome new negative matter; as where the 


Demurrer « 


ſuit is on a bond, conditioned to perform an award, 
and the defendant pleads negatively, ** that no 


« award was made, he tenders no iſſue upon this 


plea, becauſe it does not appear whether the fat 
will be diſputed, the plaintiff not having yet aſſert- 
ed the exiſtence of any award; but when the 
plaintiff, replies, and ſets forth an a#fual ſpecific 
award, if then the defendant traverſes the replica- 
tion, and denies the making of any ſuch award, he 
then, and not before, tenders an iſſue to the 
plaintiff, which being the end of all the pleadings, 
is either matter of Jaw or fact. | 


An ifſue upon matter of law, is called a de- 
murrer; demoratur, reſts or abides; and it confeſſes 
the facts to be true, as ſtated by the oppoſite party ; 


but denies, that by the law ariſing upon theſe facts 
| En. any 


OY 


Proceedings in this Court. 


any injury is done to the plaintiff, or that the de- 
fendant has made out a legitimate excuſe; accords 
ing to the party which firſt demurs upon the point 
in queſtion. As if the matter of the plaintiff's 
complaint or declaration. be inſufficient in Jaw, as 
by not aſſigning any ſufficient treſpaſs, then the 
defendant demurs to the declaration; if on the 
other hand the defendant's excuſe or plea be in- 
valid, as if he pleads that he committed the treſpaſs 
by authority from a ſtranger, without ſetting out 
the ſtranger's right; here the plaintiff may demur. 
in law to the plea, and ſo on in every other part of 
the proceedings, where either ſide perceives any 
material objection in point of law, upon which he 
may reſt his caſe, and upon. the parties joining in 
demurrer, the iſſue is then complete, and the pro- 
ceedings being entered on record, the matter of law 
on which the demurrer is grounded, is upon ſolemn 
argument determined by the court, and not by any 
trial by jury; and judgment is thereupon accord- 
ingly given. | | | | 
An iſſue of fact is where the fact only and not the INue of fact. 
law is diſputed; and when he that denies or tra- 
verſes the fact pleaded by his antagoniſt has tendered 
the iſſue thus, ** and this he pr ays may be inquired of by 
&©« the country; or, „and of this be puts himſelf 
« upon the country,” it may be immediately ſub- 
joined by the other party, „and the ſaid A. B. 
& th the lite; which done, the iſſue is ſaid to be 
joined, both parties having agreed to reſt the fate 
of the cauſe upon the truth of the fact in queſtion to 
the determination of a jury. 4 
During the whole of theſe proceedings from the Continuanees, 
time of the defendant's appearance in abedience to 
the king's writ, it is neceſſary that both the parties 
be continued in court from day to day, till the 
final determination of the fuit. In the courſe of 
pleading, if either party negleAs to put in his 
declaration, plea, replication, rejoinder, and the 
like, within the times allotted by the ſtanding rules 
of the court, the plaintiff, if the omiſſion be his, 
Is 
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Nonſuit. is ſaid to be nomſuit, or, if the negligence be on the 
fide of the defendant. judgment may be had againſt 
him, for ſuch his default: , Her iſſue or de- 
murrer joined, as well a: ome of the previous 
ſages of proceeding, a day is continually given 
and entered upon the record. for the parties to ap- 
pear from time to time, as the exigence of the 
eaſe may require. The giving of this day is called 
dhe continuance, becauſe thereby the proceedings are 
continued without interruption from one adjourn- 
ment to another, 8 | 

Pi dorrien con- It may ſometimes happen, that after defendant 

ee when has pleaded, nay, even after iſſue or demutrer 

pleaded, . . | : | 

| Joined, there may have arifen ſome new matter, 
which it is proper for the defendant to plead; as, 

that the plaintiff has given the defendant a releaſe, 

and the like; here, if the defendant takes advantage 

of this new matter as early as he poſſibly can, vis. 

at the day given for his next appearance, he is permit- 

ted to plead it, and it is called a plea, puis darrem 

_ continuance, or ſince the laſt adjournment; for it 

would be unjuſt to exclude him from the benefit of 

Wt - this new defence, which it was not in his power to 

165 make when he pleaded the former: It is dangerous 

=. to rely on ſuch a plea, without due conſideration; 

5 for it confeſſes the matter which was before in diſ- 
pute between the parties, Cro. Elix. 49. and it is not 

When not low. allowed to be put in, if any continuance has intervened 

es to be pleaded. between the ariſing of this freſh matter, and the 

pleading of it: for then the defendant is guilty of 
neglect, or laches, and is fuppofed to rely on the 
| merits of his former plea : alfo it is not allowed af- 
ter a demurrer is determined, or verdict given ; be- 
cauſe then relief may be had in another way, namely, 

Hedita guerda, by writ of andita querela, which is in the nature of 

- a bill in equity, to be relieved againſt the oppreſſion 
of the plaintiff. This writ is now almoſt rendered 
uſeleſs, ſince the courts have ſhewn ſo much indul- 
gence in granting a ſummary relief upon motion. 


Lord Raynund, 439. 3 
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Prottedings in this Court. 


Iſſue was joined, venire faciat was awarded, return- Plea ui, dorrein 
able quindzcim Hil, 27th January: after this laſt ——— 
continuance, the defendant, on the goth of Fanuary, ged by an affide- 


pleaded generally, that puis darrein continuance, Viz. vit. 
on ſuch a day, he became bankrupt, hoc paratus eff 
verificare, Ic. and verified this plea by an affidavit, 
Motion to ſet it aſide as a dilatory plea, alledging it 


to be diſcretionary in the court whether they would 


receive it or not. C. J. ſaid, ** That ſuch diſcretion 
« was contrary to the genius of the common law of 
«© England, and would be more fit for an eaſtern mo- 
« narchy than for this land of liberty; nulli negabimus, 
« Ec. ju/ticium ;” and there is no difference between 
this plea and any other defence, but this, viz, that 
the fact which warrants this plea firſt exiſted or 
happened ſince the laſt, and before the next continu- 
ance; it is a defence which the party could not poſ- 
ſibly make when he firſt pleaded, and which he 
is bound to make after the laſt continuance, and 
before the next. It muſt be verified by affidavit ; 
for if it was not to be ſo, great delays would enſue 
by pleas of this kind. Paris v. Salkeld, 2 Wilſ. 137. 
1 Str, 492, If ſuch plea is bad it muſt be deter- 
mined on demutrer. Rule diſcharged. | 
The plea. in this cafe was held bad, becauſe it did 
not aver that the defendant had conformed himſelf, 
Sc. according to the ſeveral flatutes concerning banks 
rupts. Ibid. 140. The juſtices may receive ſuch 
plea at niſi prius. 2 Roll, 630. J. 30. | 


When the parties are at iſſue as before-mentioned, Vue. 


the court awards a writ of venire facias upon 
the roll, commanding the ſheriff “that he cauſe to 
% come at Weſtminſter, on ſuch a day, twelve free 
and lawful men of the body of the county, by whim 
* the truth of the matter may be better known, and who 
are neither of kin to the plaintiff or defendant, to re- 
* cognize the truth of the i ſue between the parties. 
The jury is not ſummoned upon this writ, and 
therefore not appearing at the day, muſt unavoid- 
ably make default, and a compulſive proceſs is now 


awarded againſt the jurors, called a Hringat, com- Diftriogas, 
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Proceedings in this Court. 


ce manding the ſheriff” to have the bodies of. the juror, 
« or to diſtrain them by their lands and goods, that they 
* may appear upon the day appointed, (niſi prius,) unleſs 
& before that day, the chief juſiice ſhall come into London, 
© Weſtminſter, or where the venue is laid,” 

This clauſe ,of 1% privs was inſerted by virtue of 
the ſtatute of /Ye/min/ter, 13 Ed. 1. c. 30. 42 
Edw. 3. c. II. 


Nſ rin: record. The record is paſſed and left with the proper 


P. tea. | 


Frrer, 


officer, viz. the marſha}, who takes it to Meſimin- 
ner, or Londen, where it is to be tried, and the 
cauſe being previouſly entered, is called on in its 
courſe, and the record is then handed to the judge 
to peruſe and obſerve the ple-dings, and what iſſues 
the parties are to maintain and prove, while the 


jury is called and ſworn : the caſe is opened on the 


part of the plaintiff and defendant by their counſel, 


and when the evidence is gone through on both 


fides, the judge, in the preſence of the parties, the 
counſel, and all others, ſums up the whole to the 
Jury, obſerving. wherein the main queſtion and 
principal iſſue lies, ſtating what evidence has been 
given to ſupport it, with ſuch remarks as he thinks 
neceſſary for their direction. and giving them his 
Opinion in matters of law ariſing upon that evidence; 
they conſider and return their verdict at the bar; 
which is recorded in court by the proper officer, and 
then they are diſcharged, 

If the iſſue be found either for the plaintiff or de- 
ſendant, or ſpecially; or if the plaiotiff makes de- 
fault, or is non-ſuit; it is entered on the record, 
and is called a paſtea, which being entered, judg- 
ment may be ſigned thereon, unleſs ordered by the 
court to. the,.contrary, for the. verdict may be ſuſ- 
pended for certain cauſes by a motion for new trial, 


or azreſted. 6 Mod. 22. Salk. 649. 1 Burr. 390. 


But if the judgment cannot be arreſted, or the 
party obtain a new trial, execution will follow; 
unleſs the party condemned thinks bimfelf, unjufily 
aggrieved by any of the proceedings ; and then he , 


has his remedy t to reverſe the ſame by bringing 3 


writ 
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Proteebings in this Court, zee. 49 


writ of error; but he that brings it muſt find ſub- 
ſtantial bail (to proſecute the ſame) after verdict in pail, 
all caſes, and muſt bring it iti time ſo as to prevent 
the plaintiffs taking 9 execution after judgment 
ſigned. Vide 3 Face 1, c. 8. 13 Car. 2. c. 2. 
16 & 17 Car. 2. c. 8. V 

The execution of the judgment is adapted to the Execution. 
nature of the action; therefore if the plaintiff 
recover in a real or mixed action, wherein the ſeiſin 
of the land is awarded to him, the writ is an hebere 
facias ſeiſinam, or an habere facias poſſeſſionem. Finch, 

470. Co. Lit. 34. | No 

Executions in actions where money only is reco- Executions are 
vered, as a debt or damages (and not any ſpecific of five ſorts. 
chattel), are of five ſorts ; againſt the body of the 
defendant, called a capias ad ſatisfaciendum, or 
againſt his goods and chattels, called a Feri facias; 
or apainſt the goods and the profits of his lands, 
cafled a levari facias; or againſt the goods and the 
poſſeſſion of his lands, called an elegit; or againſt 
all three, his body, lands, and goods, called ari 
extent or extendi facias : but only one of theſe writs 
can be iſſued at one time. 2 I. 143. Co. Lit. 

203. 7. Raym. 346. 

When the plaintiff's demand is ſatisfied, either Satisfaction. 
by the voluntary payment of the defendant, or by 
compulſory proceſs, or otherwiſe, the defendant ' 
may compel the plaintiff to enter ſatisfaction on the 
record, that the defendant may not be liable heres 
after to be haraſſed a ſecond time on the ſame ac- 
count, 2 Lill. Abr. 495, i 


of the Judges and Officers 
of the Court, 


II is probable and almoſt certain, that in very Probable that 
early times, before our conftitution arrived at an kings 000m 
= 12 perfection, our kings in perſon often heard who delegated 
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As to the 


judges, g 


power to the judges of their ſeveral courts ; which 


liberty, which cannot ſubſiſt long in any ſtate, un- 


tive: for which reaſon by the ſtatute of 16 Car. 1. 


and a miniſter of ſtate. 


preſent in all his courts, his judges are the mirror 


Judges and Ollicers of the Court. 


but at preſent, by the long and uniform uſage of 
many ages, they have delegated their whole judicial 


are the grand depoſitory of the fundamental laws 
ef the kingdom, and have gained a known 
and ſtated juriſdiction, regulated by certain and 
eltabliſhed rules, which the crown itſelf cannot 
alter, but by act of parliament, 2 Haw, Pl. of 
the Cr. 2. 

In this diſtin and ſeparate exiſtence of the judi- 
cial power, in a peculiar body of men, nominated 
indeed, but not removeable at pleaſure, by the 
crown, conſiſts one main preſervative of the public 


leſs the adminiſtration of common juſtice be, in 
fome degree, ſeparated both from the legiſlative and 
alſo from the executive power: were it joined with 
the legiſlative, the life, liberty, and property of 
the ſubject would be in the hands of arbitrary 
judges, whoſe deciſions would be then regulated 
only by their own opinions, and not by any fun- 
damental principles of law; which though legiſla- 
tors may depart from, yet judges are bound to ob- 
ſerve. Were it joined with the executive, this 
union might ſoon be an overbalance for the, legiſla- 


c. 10. which aboliſhed the court of ſtar-chamber, 
effectual care is taken to remove all judicial power 
out of the hands of the king's privy council, who, 
as then was evident from recent inſtances, might 
ſoon be inclined to pronounce that for law, which 
was molt agreeable to the prince or his officers. 
Nothing therefore is more to be avoided, in a free 
conſtitution, than limiting the provinces of a judge 


As his majeſty is, in the eye of the law, always 


by which the king's image is reflected. It js the 
regal office, and not the royal perſon, that is al- 
ways preſent in court, always ready to undertake 
proſecutions, or pronounce judgment, for the 5 
ne 


W 


by writ, and the latter by letters patent; and by 


tial to the impartial aumini/tration of juſtice, as one 


Judges and Officers of the Court. g 


nefit and protection of the ſubject. Co. Lit. 139. 
Forieſ. c. 8. . wm 

It is of the greateſt importance to the law of By whom the 
England, and to the ſulject, that the powers of the law is to te de- 
judge and jury are kept diſtinct ; that the judge de- termined. 
termines the lau, and the jury the fa; and if ever 
they come to be confounded, it will prove the con- 
fuſion and deſtruftion of the law of England, per 
Hardwicke, C. F. Rep. temp. H. 28. 
The judges conſiſt of the Lord Chief Juſtice, Four judges; 
and three other judges; the former is created 


the Hat. 20 Edw, 3. c. 1. they are to take no fee 
but of the king; their commiſſions, in early pe- 
riods, were durante bene placito, afterwards quamdiu 
bene ſe geſſerint, with a power to remove them on 
the addreſs of both houſes of parliament, but now 
they are to continue in their offices during their 
good behaviour, notwithſtanding any demiſe of the 
crown (which was formerly held immediately to 
vacate their ſeats), and their full ſalaries are abſo- 
lutely ſecure to them during the continuance of their 
commiſſions. 1 Geo. 3. c. 23. This act was made 
at the earneſt recommendation of the king himſelf 
from the throne, “ declaring that he looked upon the 
“ independance and uprightneſs of the judges, as eſſen- 


&« of the beſi ſecurities of the rights and liberties of his 
& ſubjefts, and as moſl conducive to the honor of the 
„ crown,” Com. Journ. 3 Mar. 1761. 

They are ſqvereign juſtices of oyer and terminer, 


gaol delivery, and of hre, conſervators of the peace, 


and ſovereign coroners of the land. 4 Int. 73. 9 Ce. 


118. 6. | | 

75 The preſent Judges are 
Liyd Lord Kenyon, 5 . gth June 1 788. 
Sir William Henry Afphur/t, Knight, 22d 

Fane 17 %/%/% 1 5 . 
Sir Francis Buller, Bart. 6th May 1778, 24e. 
Sir Naſb Groſe, Knight, 9th February 1787, 


E 2 The 


pa "x 
EIS 


* wel yy wo 
- „ Jt 5 
. - * 
* n S ID 
reer 
— 


n 8 


a Otticers of the Tina Side are, 


dying in the King's Bench, He. James Templar, 


Officers. the” Count, 


Fhe preſent Chief Juſtice on the 7th of Jun: 1788, © 
was created a peer of Great Britain, by the title of 
Lord Kenyon, baron of Gredington, in the county of 
Flint, On Monday the qth he was called td 
degree of à ſerjcant at law, and ſworn into the ol 
of lord chief ju/lice, and, on Medneſduy the 1 tth wok 
his ſeat upon the bench. 

The motto on the ring, uid leges fone ine mo- 
« ribus 
If an action be brought againſt a judge of. berg 
for an act done in his judicial capacity, he may 
lead that he did it as judge of record, and that wilt 

| be e a ſufficient juſtification ; and ſo may a judge of a 

court in a foreign country under the dominion of 


the crown, Ao/iyn v. moni Cowp. Rep. 1 


HE king's coroner and aitorney, commonly 
called the clerk of the crown, or maſter of 
the crown office, who taxes coſts, nominates al! 
ſpecial juries on the crown fide, takes recogni- 
zances, inquiſitions upon the death of any priſoner 


The fecondary, who drawe up the paper books 
and makes up an e/treat of all fines, Ce. forfeited to 
the crown, Francis Barlow, Eſq. 

The clerk of the rules, who draws up all the rules 
of the court, and attends the court to take minutes 
thercof, Henry Dealtry, Efq. 

There are alſo two other officers, the examiner 
and calendar keeper, Robert Belt. . 

Clerks in court. F. Barlow, John Wace, R. 


Belt, G. Lepipre, J. F. Abbot, J. O. Jones, H. 
* and H. ATE 5 


On 


| Olffters of the Court. 
On the Plea Side. 
Pr HE chief clerks, ſecondary or maſter, their de- 


puty, marſhal, clerk of the rules, clerk of the 
papers, clerk of the day rules, clerk of the doc keis, 


clerk of the declarations, clerk of the barls, poſteas, 


and eftreats, ſig ner of writs, ſigner of the bills for 
Middleſex, cuſtos brevium, clerk of the upper trea- 


ſury, clerk of the outer treaſury, filacer, exigenter, and 


clerk of the - outlawries,” clerk of the errors, deputy 
marſhal, marſhal and aſſociate to the chief juſtice, trains 
bearer, clerk of the mitt prius in London and Middle- 


| ſex, clerks of the niſi prius to. the different counties 
appointed by the cuſtos brevium, crier at niſi prius in 


London and Middleſex, receiver general .of the ſeal 
office 3 criers, uſhers, and tipflaffs. e 

Chief clerks, Lord Viſccunt Stormont and John 
Way, Bp OT ade + 

Secondary, Edward Benton, £/q. 

Aſiſiant. Robert Forſter, E/. 

Marſball. William Jones, E/q. ; 

Clerk of the rules. T. F. Abbott, E/ /. 

Clerk of the papers, Robert Auften, Eſq. Me. 
Radcliffe, Dep. b 2; 15 

Clerk of the day rules. Mr. William Bryant. 

Clerk of the dockets. John Stride, Dep. 

Clerk of the declarations,” Deputy, J. Madocks, 

Clerk of the common bail, pofleas, and eftreats. 
Richard Walter, E. | 

Signer of the writs.'” Meſſrs. Provoſt and Webb. 

Signer of the bit for Middleſex, Mr. Booth 
Brathwaite, PASEO yh 
Cuſtodes lrevium. Sir David Lindſay, Bart, John 
Way, E/. 4 1790 * 


Clerk of the upper treaſury. Ar. Thomas White. 


Clerk of the outer treaſury, Mr. Edge. 


Filacer, exigenter, and clerk of the outluwries, 


Thomas Patience Adams, Eq. 
Clerk of the errors, Roger Kenyon, 222 
Deputy Mar ſpal. 2m John Jorden, 


Marſhal 


? 


54 Dfficers of the Court, 
 Mearflal and afficiate to the chief Juſtice. Roger 
Kenyon, Ey. Ar. Jones, Dep. 

Trois bearer. John Abrams. 
Luer of niſi prius in London and Middleſex, 
T. Lowten, Eq. 
. Crier at niſi prius in London and Middleſex, 
Mr. Philip Parry. | 
Sealer of the writs. Duke of Gates, 
Dep. Mr. Samuel Rogers. 
Clerk to the lerd chief juſtice. Mr. T. Platt. 
Criers and uſhers. Mr. Lloyd, Mr. Player, Mr, 
Hewett, Mr. Nithercliff. | 
Tipflaff to lord chief 2 Mr George Wilkinſon, 
To the other Judges. , 


Attornies of the Court. 


Definition. A. attorney, atturnatus, or attornatus in law, is 
| an officer appointed by the court, to proſecute 
or defend 2Qions brought againſt or proſecuted by 
their clients: and the word is compounded of the 
Latin word ad, to, and the French, tournery to turn: 
© fo turn a 51 meſs over to another” The ancient 
Latin name, according to Bradlon, is 1.4 ng 
and they anſwer to the n or proctor o 
Civilians and canoniſts. 
| any made by Before the Stat. of Wefl. 2. c. 10. all attornies 
etters patent. were made by letters patent under the great ſeal, 
| commanding the juſtices to admit the perſon to be 
attorney to ſuch a one. 2 nf, 249. That ſtatute 
gave all perſons liberty of appearing by attorney 
without any letters patent, otherwiſe-they were to 
appear each day in court in their proper perſon ; 1n 
conſequence of which, great numbers of attornie: 
were admitted by the judges, whereby many un- 
ſgmilſul ones practiſed, which occaſioned. many mil- 
udges to ex · chieſs: for reſtraining of which, it was enacted by 
fnine them, Sc. g,,, 4 H. 4. c. 18. bat the judges* ſhould exa- 
nine them, and at their diſcretion to put thoſe wh? 
«© were virtuous and of good fame on | the roll, and 
| 10 | 600 64 thoſe 


Attorues. „ 


« thoſe on the contrary to firike out And the Stat. 

33 H. 6. c. 7. limited the number in Norfolk and 

Suffolk, The attornies of B. R. are of record as 

well as the attornies of C. B. 1 Roll. 3. and it is 

now the common courſe for the plaintiff or defend-- 

ant to appear by attorney, F. N. B. 26. D. But 

where the party ſtands in contempt, the court will 

not admit him by attorney, but oblige him to 

appear in perſon. [bid, 262. Outlawry is excepted 

by Stat. 4 & 5 W. & M. c. 18. | | 
By 13 W. 3. c. b. attornies are to take the oaths To take the 
to government, under penalties and diſability to o2ths. 
practiſe. 8 

12 G. 1. c. 29, If any who hath been convicted If an attorney 

of forgery, perjury, ſubornation of perjury, or „„ 
common barretry, ſhall practiſe as an attorney or practile, judge to 
ſolicitor or agent in any ſuit or action brought tranſpors, 

in any court of law or equity within England, the 

judge hath power to tranſport the offender for ſeven 

years, by ſuch ways, and under ſuch penalties, as 

felons, =; 3 i 
Do perſon after 1ſt December 1730, to act as an No perſon to 
attorney, or ſue out any writ, or commence, carry 3 
on or defend any action, &c. either before or after gout ding. 
judgment, in the name of any other perſon in the ſworn and in- 
king's bench, common plcas, or exchequer, nen,“ of 
dutchy of Lancaflrr, or in any of the courts of OA 
. great ſeſſions of Wales, or of the counties pala- 

tine, or in any other court of record in England, 
where attornies have been accuſtomably admitted 

and ſworn, unleſs ſuch perſon ſhall take the oath 
appointed to be taken, and ſhall be admitted and 
inrolled before iſt Dec. 1730, in ſuch of the ſaid 
_ courts where he ſhal} act as an attorney, or ſhall 

be ſworn, admitted and inrolled in the faid courts. - | 

2 Geo. 2. c. 23. f. 1. 5 | T 
Any one or more of the judges of the ſaid courts re- Any judge before 
ſpeQtively, ſnall, before they admit ſuch perſon totake cmiſſion to x. 
the ſaid oath, examine and inquire touching his fit- — _ 
neſs, &c. and if ſatisfied that he is qualified, then to then to admini. 
adminiſter the oath, and after ſuch oath taken, cauſe ſter the oath &c, 
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Atoraigg. 


him to be admitted an attorney of ſuch court relpedt- 

| 5 wwely, and his name to be inrolled as an attorney with- 

. out fee, except 18. for the oath: The admiſſion to 
de written on parchment, and ſigned by | 12 judge 

or judges reſpectively, wherein the uſual ſtamp al 

be firſt impreſſed and delivered to the perſon ad- 
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reſp:Qung (oli- ſoliciting ſuits in the court of chancery, court of 

citors, » equity, in the exchequer chamber, court of the 

dutchy of Lancaſter at Meſiminſter, or courts. of 

the counties palatine of Cheſter, Lancofter, or 

5 Durham, or in any inferior couft of equity in 
8 England. Sect. 4 

| Sell. 5. The aller of the rolls, two of the 

maſters in chancery, the barons of the court 

of exchequer, the chancellor of the dutchy of 
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of equity, or am one pr mire of them, ſhall examine 
before they acmit the perſon to take the oath touch- 
ing his firneſs and capacity to act as a ſolicitor, 
&c. and if ſatisfied, to adminiſter the oath, &c. 
and cauſe him to be admitted a ſolicitor, &c. 
None to dd un- No pe. ſon ſhall be admitted to act as an attorney, 
' leſs bound by or ſue out any proceſs or defend any action in the 
8 1 name of any other perſon, in any of the courts of 
attorney. law aforeſaid, unleſs ſuch perſon ſhall have been 


bound by contract in writing to ſerve as a clerk 


ſworn and admitted in ſome or one of the ſaid 
courts, and ſuch perſon duriny the ſaid term of 


and alſo unleſs ſuch perſon, after the expiration of 


Inrolled, as before required. $84. 6. 

Jdge to exa- The judges before they adniit ſuch perſon, are to 

mine. enquire touching his fitneſs and capacity, and if 
ſatished, are to adminiſter the oath, and cauſe him 
to be admitted and inrolled. 7 7. 

The like with reſpect to perſons who are to be 


Solicitors. | 
2 admitted ſolicitors in the courts of equity, /. 8 & g 
- — a f 9 „ 8 33 . & a An 


by / The like 5 g The like clauſe as the firſt relpecting perſons | 


Lanca/ter, and the judges of the other courts 


for five years, to an attorney duly and legally 


five years, ſhall have continued in ſuch ſervice 


the ſaid five years, ſhall be examined, ſworn and 
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the courts of equity, without any fee for the oath 


Attornies. „„ D 


An attorney admitted in any of the ſaid courts An attorney of 
of law, or as a ſolicitor in any of the ſaid courts of e court — 
chancery, with the conſent of any attorney in Ck RY 
any of the ſaid other courts, ſuch conſent being in an attorney of 
writing ſigned by ſuch attorney, and in the name that court, 
of ſuch attorney, to ſue out any writ, or commence, 
carry on, proſecute or defend any action, or pro- 
ceeding in ſuch court, notwithſtanding ſuch perſon ' 
is not ſworn or admitted to be an attorney of ſuch 
court. Sed, To. | . . ; 

No attorney ſhall have more than two clerks at Not to have 
one and the ſame time, who ſhall be bound by con- geg, h two 
tract in writing to ſerve as clerks. Sed. 15. TOR. 

The prothonotaries and the ſecondary of the king's Secondary of 
bench, &c. to have three clerks at the fame time, and K. h. 
no more; and ſuch clerks having ſerved five years, 
may be admitied the ſame as any o. her clerk. Sc. 16, | 

An attorney of this court may, by the clauſe May carry on 
of the ftatute, carry on proceedings in the court proceedings in 
of great ſeſſions of Wales, in the name of an CO 5 
2 that court, and declare for buſineſs and 
es. | | 
If any ſworn attorney of this court ſhall know- Sworn attornies 
ingly and willingly permit or ſuffer any other per- har ag ber te 
fon to ſue out any writ, or commence or defend ;qye cot writs, 
any action in his name, not being a ſworn attorney, diſabled from 
or a ſworn ſolicitor in chancery, &c. and ſhall PAce. 
be thereof convicted, he ſhall, from the time of 
ſuch conviction, be diſabled to practiſe, and his ad- 
mittance to be void, Se. 17. 5h | 

The clerk of the warrants of the common pleas is Attornies to be 
without fee or reward to intoll the name of every W i 
perſon who ſhall be admitted an attorney, and the «5 


| time when, in ro!ls or books, to which all perſons 


ſhall have recourſe without fee or reward. SAH. 18. 

A ſworn attorney of this court may be ſworn, A ſworn attor- 
admitted, and inrolled, a ſolicitor in all or any of _—— 
or any ſtamp, if the maſter of the rolls, Cc. ſhall, 
on examining him, be ſatisfied that ſuch attorney is 


| duly qualified to be ſo admitted. Sec. 20, A ſworn 


| ſolicitor 
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Attorney, &c. ia Any perſon in his own name, or 1 


Court. 


223 | Attornies. 


ſolicitor in one court of equity may be admitted 
into any other court, Sed, 21 12 
2 in the name of 
err own name any other, ſuing out any writ, or commencing or 
— = in- ——— any — mg Se. in any of the 3 of 
rolled, forfeit Jaw or equity, mentioned in the ſaid act, as attorney 
Sole or ſolicitor, in expectation of any gain, fee, or re- 
| ward, without being admitted, ſhall- forfeit 50ʃ. to 
the uſe of the perſon who ſhall proſecute, and be 
made incapable to maintain any action for any fee, 
reward, or di{burſements, on account of proſecuting 
or defending ſuch action, &c. Sect. 24. 5 
Articles cancel- Frazer, an attorney of this court, had taken for 
led by order of his articled clerk, one Smith, a turnkey of the 
King's Bench priſon, a full aged man, and who ſtil! 
continued to act as turnkey. It did not appear that 
any money was paid, or that the maſter fed, lodged, 
or entertained the clerk (though the articles cove- 
nanted that he ſhould), nor did the clerk officiate for 
Frazer, but in matters relating to the priſon. It 
appeared that Frazer had, ſince theſe articles (which 
were dated only two years ago, in 1755), become 
concerned in 63 cauſes, on behalf of the priſoners in 
the gaol. The court were all very clear that theſe 
articles were merely colluſive, and contrived to 
ſecure the buſineſs ariſing from the priſoners, and 
ordered the articles to be cancelled, Fraxer's coſe, 
| 1 Burr. 291. | | 
Quaker, A quaker having ſerved a clerkſhip for five years, 
as before mentioned, to an attorney or ſolicitor, 
may be admitted an attorney on his affirmation, 
1. J. i. 


The oath. J A. B. do fwear that I will truly and honeſtly 
demean myſelf in the practice of an atiorney, accarding 
to the beſi of my knowledge and ability. 

. So help me God. 


No attorney be- No attorney who ſhall be a priſoner in any gaol 


ing 2 priſoner, or priſon, or within the limits, rules or liberties 


to commence or 5 | . 
proſecute _ of any gaol or priſon, ſhall, during his confine- 


ations ment, in his own name, or in the name of any 
| h other, 


other, ſue out any writ or proceſs, or commence 

or proſecute any action or ſuit, and all proceedings 

in ſuch action or ſuit ſhall be void and of no effect; 

and ſuch attorney ſo commencing or proſecuting 

any action or ſuit as aforeſaid, ſhall be ſtruck off 

the roll, and be incapacitated from acting as an | 
attorney for the future. And any attorney permit- Agy attorney 
ing or empowering any ſuch attorney as aforeſaid, permitting, &cq 
to commence or proſecute any action or ſuit in his 

name, ſhall be ſtruck off the roll, and be incapable 

from acting as an attorney for the future. Stat. 

12 Geo. 2. co 13. J. 9. | pe | 

This not to prevent any attorney confined as Not to extend te 
aforeſaid, from carrying on or tranſacting any ſuit ſuits before con- 

or ſuits commenced before the confinement of ſuch fᷣuement. 
attorney. Sect. 14. . 

After action commenced by an attorney he be- May commence 
comes a priſoner, then the bail bond is aſſigned, an HY on 2 
and he being ſtill a priſoner commences an action ; 
on the bail bond; this has been held in C. P. to be 
a continuance of the original ſuit. commenced before 

the attorney became a priſoner. H/heetham v. Need- 

bam, Barnes 4b. ooo | | 

It has alſo been held that the above act relates Relates to proſe- 

only to proſecuting, and not to the defending of eution. 

ſuits, Longman v. Rogers, Barnes 263. „ 

Perſons bound clerks to attornies, or ſolicitors, are Perſons bound to 
to cauſe offidavits to be made and filed of the exe - ſerve as clerks to 
cution of the articles within three months next 2 2 ef oa 
the date thereof; and in every ſuch affidavit ſhall made within 
be ſpecified the names of every ſuch attorney and three months 

ſelicitar, and of every ſuch perſon ſo bound, and 3 
their places of abode reſpectively, together with - 
the day of the date of ſuch articles; and every ſuch | _ 
affidavit ſhall be filed within the time oforeſaid, in the | 
court where the attorney or ſolicitor to whom every 

ſuch perſon reſpectively ſhall be bound as aforeſaid, 

hath been inrolled as an attorney or ſolicitor with | 
the proper officer; and none to be admitted before Nene to be ad- 


. | , mitted bef 
ſuch affidavit be produced and read in court. ſoch afavit 


22 Geo, 2. c. 46. 7 37 4 I produced, 
| n 


=. Attornies. 


vo \arctofile In this court the ſecondary or his cletk ſhall 
oi be the proper officer for filing ſuch affidavits, 
Books to be ſef?, 5; and ſhall keep a book, wherein. ſhall 
kept, && be entered the ſubſlance of ſuch affidavit, ſpecify- 
| ing ibe names and places of abode of every fuch at- 
torney and clerk, and of the perſon making ſuch affida- 
vit, with the date of the centraf?, and the days of 
making and filing ſuch affidavit ; and may take, at 
the time of filing ſuch affidavit, 2s. 64. for his 
trouble; which books may be ſearched gratis. Sed. 6. 
Vo attorhevt® No attorney ſhall have, take, or retaia any clerk, 
= 3 who ſhall become bound by contract in writing 
bufrncſs, aforeſaid, after ſuch attorney ſhall have diſcontinued 
_ or left off, or during ſuch time as he ſhall not 
actually practiſe or carry on the. bulineſs of an 

attorney. Set. 7. Re $3 

Clerk to be en- Every perſon who ſhall become bound, c. 
OG ſhall, during the whole time or term of ſervice, 
g to be ſpecified in ſuch articles, continue and be 
actually employed by ſuch attorney er ſolicitor, or his 

or their agent or agents, in the proper buſineſs, 

82 or employment of an attorney or ſolicitor. 

ect. 8. eat 1 | 

if, before the Provided if any ſuch attorney, to or, with whom 
Ge, te 4. any ſuch perſon ſhall be ſo bound, ſhall happen to 
torney die, &c, die before the expiration of ſuch term, or diſcon- 
_ — tinue or leave off his practice, or if ſuch contract 
SO NE %Y% ſhall, by mutual conſent of the parties, be cancelled, 
or ſuch clerk ſhall be legally diſcharged by rule of 

and be bound to the court, before the expiration of ſuch term; and 
o_ 8 the ſaid clerk ſhall, in any of the ſaid caſes, be 
time ; dound by another contract or contracts in writiog to 
| ſerve, and ſhall accordingly ſerve in manner before 
mentioned, as clerk to any other ſuch practiſing 

attorney or  attornies as aforeſaid, during the re- 
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ſuch fervice to fidue of the ſeid term of five years, then ſuch ſer- tl 
= gs "cod vice ſhall be deemed and taken to be as good, ef- ce 

and filed, &c, fectual, and available, as if ſuch clerk had con- 
| - tinued to ſerve as a clerk for the ſaid term to the ap 
fame perſon to whom he was originally bound, / 95 qu 


ada vit 


2 — O_o — _ bs 4 —_ 


offlavit be duly made and filed of the execution of 
ſuch ſtcond contract or contratts, within the time 
and in like manner as is before directad, concerning 
fuch original contract. Set. 9. | 
Every petſon who ſhall become bound as. a clerk Before admit- 


as aforeſaid, ſhall, before he be admitted an attor- 


' ney, cauſe an affidavit of himſelf, or ſuch attorney 


to whom he was bound as aforeſaid, to be duly 
made and filed with the officer before appointed, 


ployed by ſuch practiſing attorney, to whom he was 
bound as aforeſaid, or his agent, during the ſaid 


whole term 4 ive years. J. 10. 
VN. B. 


the country, within fix months, 


If any ſworn attorney ſhall act as agent for any Attorney acting 
ed _ az agent, or per- 
perſon or perſons not duly qualified to act as an at — 42 
to be uſed, or 
his name to be any ways made uſe of upon the ſending any pro- 
ceſs to any uns 
qualified perſon, 
| ; * thereby to enable 
perſon or perſons, thereby to enable him or them to him to appear gg, 
act as an attors 


Ha.” LE” g ney, to be ſt 
or ſolicitor, knowing him not to be duly qualified 2 roll, _ 


torney or ſolicitor as aforeſaid, or permit or ſuffer 


account, or for the profit of any unqualified perſon 
or perſons, or ſend any proceſs to ſuch unqualified 


appear, act, or practiſe in any reſpect as an attorney 


as aforeſaid, and complaint ſhall be made thereof in 


a ſummary way to the court from whence ſuch pro- 


ceſs did iſſue, and proof made thereof upon oath to 
the ſatisfaction of the court, that ſuch ſworn attor- 
ney had offended therein as aforeſaid, then every 
ſuch attorney ſo offending ſhall be ftruck off the 
roll, and for ever after diſabled from practiſing as 
an attorney or ſolicitor ; and in that caſe, and upon 
ſuch complaint and proof made as aforeſaid, it ſhall 
be awful for the ſaid court to commit ſuch unquali- 
ned perſon, ſo acting or practiſing as aforeſaid, to 
the priſon of the ſaid court, for any time not ex- 
ceeding one year. .. 11. $ 


No per ſon ſhall at as a ſolicitor, attorney, or None but attors 
agent, or ſue out any proceſs at any general or nies admitted to 


| | i : a ctiſe at 9 
quarter ſeſſions of the peace, either with reſpect to f 5, 3 


he maſter is to take care that the ſtamp | 
duties be paid, if in town within three months, if in 


tance of an at- 
torney, affidavit 
to be made and 
filed of actual 
ſervice, 


that he hath actually and really ſerved and been em- 


matters ſefioas, 


2 * 5 
** — 
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62 . Attornies: 


matters of a criminal or of a civil nature, unleſs 
ſuch perſon ſhall have been heretofore admitted an 
attorney of one of the courts of record at Vt. 

* minſler, and duly inrolled purſuant to Stat. 2 
Geo. 2. c. 23.3 or be hereafter admitted an attor- 
ney, and inrolled as aforeſaid, purſuant to this act, 
or ſuch other law as ſhall be then in being; and 
unleſs ſuch perſon ſhall continue ſo entered on the 
roll at the time of ſuch his acting in the capacity 
aforeſaid: but every perſon who ſhall ſo act, not 
being admitted and inrolled as aforeſaid, ſhall be 
ſubje& to a penalty of fifty pounds, to be recovered 
by action of debt, bill, &c. by any perſon who ſhall 
fue for the ſame, within twelve months after the 
offence committed, with treble coſts of fuit. And 
if any attorney ſhall permit any perſon, not being 
admitted -and inrolled as aforeſaid, to make uſe of 
his name in the courts of general or quarter ſeſſions 

as aſoreſaid, ſuch attorney ſhall be ſubject to the like 
penalty of fifty pounds, to be recoveted as aforeſaid. 


Perfons erempt- Provided that nothing herein contained ſhall ex- 
8 tend to deprive the attornies of the e Lan- 
cafter, or of the courts of great ſeſſions in Wales, or 


of the counties palatine of Cheſter, — 4 and 
Durbam, from acting within their reſpective juriſ- 
dictions. Se. 13. Fe 


Attorney not t- An attorney that has not been attending his 


tending, '0 hare employment in this court by the ſpace of one year, 
einne“ unleſs hindered by fickneſs, ſhall not be allowed 
his privilege of an attorney, R. M. 1654. $24. i. 
Attornies di. Attornies diſmiſſed by one court from their prac- 
miſſed. tice for miſdemeanor, be not (after certificate) ad- 
| mitted to practiſe in another court, it being contrary 

to the intent of the law. bid. | ; 
When he is en- It: ſeems that if an attorney remains of record, 
titled to Pr.vi. he is ſtill entitled to privilege, Lutw. 166). 
although he does not alledge in his plea that he 
has any clients, or proſecutes or defends any cauſes 
at the time of the action being brought againſt 

him. Vide the above rule. 


No 


attornies. 9 


No attorney to be leſſee in an ejectment, nor bail 
for a defendant in this court. R. Mich. 1654. | 

No perſon, without rule of court, or order of a Not to change 
judge, and notice to the adverſe party or his eee 
ney, ſhall change or ſhift his attorney; and ſuch _ 
Attorney newly coming in, to take notice at his peril 
of the rules whereunto the former attorney was li- 
able, had he continued. Mich. 1654. . - 

This court- will not permit an attorney to be Nor till the fer- 
changed in a cauſe, and another attorney appointed mer bill be paid, 
in his ſtead, till his bill of fees and difburſements be 
ſettled and paid. 12 Mod. 440. 8 Mod. 306. 

Where the attorney for the plaintiff or defend- Where the at- 
ant dies, pending the ſuit, and the party whoſe 9727 dies. 
attorney is dead, will not retain another attorney, 
the cauſe againſt him may proceed, and is not bound 
to hinder his client's cauſe. Sty. Pract. Reg. 13. | 

The authority of | an attorney continues until How long the 
judgment (where no order has been obtained to EY We 
remove him) and for a year and a day afterwards to 
ſue out execution, and for a longer time if the 
party continues in execution; but if not, the judg- 
ment is ſuppoſed to be ſatisfied ; and to make it 
appear otherwiſe, the plaintiff muſt again come into 
court, which he either does by ſcire facias, or an 
ation of debt on the judgment. Comb. 40. Sty. 

426. And then a new authority is neceſſary. 
Salk, 86. EOS 

An attorney is not compellable to appear for any Not compellable 
one, unlefs he undertake fo to do; if he undertake, to appear, but if 
and does not file the appearance, upon ſummons 1 
before a judge he ſhall be compelled, or by motion. 

6 Md. 86, Str. 693. 12 Mod. 25 5. He is bound 
if for an infant. Str. 114. | 

Friday next after the oftave of the purification of the H. T. 1768. 
Bliſſed Virgin Mary, in the 8th year of king George 
the third. , 35 | 8 

IA bereas the habitations of many attornies practiſing in Rules reſpedding 
this court, reſident in and near the cities of London and 3 
Weſtminſter, are ofien very difficult to be found, 3 book, and 


whereby it is impraclicable to ſerve them with notices, where notices, 


ſummonſes, 23 ws wy: 


* 


matters of a criminal or of a civil nature, unlefs 
ſuch perſon ſhall have been heretofore admitted an 
attorney of one of the courts of record at ef. 
- minſler, and duly inrolled purſuant to Stat. 2 
Geo, 2. c. 23. 3 or be hereafter admitted an attor- 
ney, and inrolled as aforeſaid, purſuant to this act, 


or ſuch other law as ſhall be then in being; and 


_ unleſs ſuch perſon ſnall continue ſo entered on the 
roll at the time of ſuch his acting in the capacity 
aforeſaid: but every perſon who ſhall ſo act, not 


being admitted and inrolled as aforeſaid, ſhall be 
ſubject to a penalty of fifty pounds, to be recovered 
by action of debt, bill, &c. by any perſon who ſhall 
ſue for the ſame, within twelve months after the 
offence committed, with treble coſts of ſuit. And 
if any attorney ſhall permit any perſon, not being 
admitted and inrolled as aforeſaid, to make uſe of 
his name in the courts of general or quarter ſeſſions 
as aforeſaid, ſuch attorney ſhall be ſubject to the like 
penalty of fifty pounds, to be recoveted as aforeſaid. 


0 Sect. 12. | | 9 
perſons erempt- Provided that nothing herein contained ſhall ex- 
* tend to deprive the attornies of the _— Lan- 
cafter, or of the courts of great ſeſſions in Wales, or 


of the counties palatine of Cheſter, — mt and 
Durham, from acting within their reſpective juriſ- 

ditions. $822. 13. fl OE PAS 
Attorney not at- An attorney that has not been attending his 
tending, 10 bare employment in this court by the ſpace of one year, 
proven unleſs hindered by ſickneſs, ſhall not be allowed 
his privilege of an attorney. R. MH. 1654. $28. i. 


| Attornies difo Attornies diſmiſſed by one court from their prac- 


miſſed. tice for miſdemeanor, be not (after certificate) ad- 
mitted to practiſe in another court, it being contrary 
to the intent of the law. /bid. | 
When he is en- It: ſeems that if an attorney remains of record, 
titled to pr. vi. he is ſtill entitled to privilege, Lutw. 1667. 
although he does not alledge in his plea that he 
has any clients, or proſecutes or defends any cauſes 
at the time of the action being brought againſt 
him. Vide the above rule. 


No 


LY] LES wy WV „ 


Attornies. 0 


No attorney to be leſſee in an ejectment, nor bail 
for a deſendant in this court. R. Mich. 1654. 

No perſon, without rule of court, or order of a Not to change 
judge, and notice to the adverſe party or his attor- ee Og | 
ney, ſhall change or ſhift his attorney; and ſuch out. | 
attorney newly coming in, to take notice at his peril 
of the rules whereunto the former attorney was li- 
able, had he continued. Mich. 1654. . ES 

This court will not permit an attorney to be Nor till the for- 
changed in a cauſe, and another attorney appointed mer bill be paid, 
in his ſtead, till his bill of fees and difburſements be | 
ſettled and paid. 12 Mod. 440. 8 Med. 3066 | 

Where the attorney for the plaintiff or defend- Where the at- 
ant dies, pending the ſuit, and the party whoſe 2797 dies. 
attorney is dead, will not retain another attorney, 
the cauſe againſt him may proceed, and is not bound 
to hinder his client's cauſe. Sty. Pract. Reg. 13. 

The authority of | an attorney continues until How long the 
judgment (where no order has been obtained to xn NE 
remove him) and for a year and a day afterwards to 
ſue out execution, and for a longer time if the 
party continues in execution; but if not, the judg- _ 
ment is ſuppoſed to be ſatisfied ; and to make it 
appear otherwiſe, the plaintiff -muſt again come into 
court, which he either does by ſcire facias, or an 
action of debt on the judgment. Comb. 40. Sty. 

426. And then a new authority is neceſlary, 
Salt. $6. | | 

An attorney is not compellable to appear for any Not compellable 
one, unlefs he undertake fo to do; if he undertake, to appear, but if 
and does not file the appearance, upon ſummons 8 
before a judge he ſhall be compelled, or by motion. 

6 Md. 8 6. Str. 693. 12 Mod. 25 5. He is bound 
if for an infant. Str, 114. | f 

Friday next after the oftave of the purification f the H. T. 1768. 
Bliſſed Virgin Mary, in the 8th year of king George 
the third. BET. ' | | <> 4 

l bereas the habitations of many attornies practiſing in Rules reſped intz 
this court, reſident in and near the cities of London and „ 
Weſtminſter, are often very difficult to be found, gt book, and 


whereby it is impracticable to ſerve them with notices, where notices, 


ſummonſes, 8 mM 


E | Attoruics. 
fammonſes, orders, and rules, to the great delay of the 


proceedings in this court: For remedy whereof for the 

future, It is ordered, That the m̃aſter ſhall forth. 

2 with cauſe to be prepared a proper alphabetical book 
for the purpoſes after mentioned, and that the ſame 

| ſhall be publicly kept at the maſter's office in the 

King's Bench Walks, there to be inſpeted by any 

attorney, or his clerk, without fee or reward, 

And that every attorney practiſing in this court, 

and reſiding in London or \W:/tmin/ler, or within ten 

miles of the ſame, ſhall, before the firſt day of the 

next term, enter in ſuch book (in alphabetical or- 

der) his name and place of abode, or ſome other 

proper place within the cities of London or Weftmin- 

ter, where he may be ſerved with ſuch notices, 
ſummonſes, orders, and rules. And every attor- 

ney afterwards to be admitted, and practiſing and 

. reſiding, as aforeſaid, ſhall] upon his admiſſion make 
r the like entry; and as often as any ſuch attorney 
ſhall change his place of abode, or the place where 

he may be ſo ſerved with notices, ſummonſes, or- 

ders, and rules, he ſhall make the like entry P 


thereof in the ſaid bgok. And that all notices, © 
ſummonſes, orders, And rules, which do not re- 1 
quite a perſonal ſervice, ſhall be deemed ſufficiently li 
ſerved on ſuch attorney, if a copy thereof ſhall be C 
left at the place laſtly entered in ſuch book, with be 
any perſon reſident at, or belonging to ſuck place. 5 
And if any (ſuch attorney ſhall neglect to make ſuch 1 
entry, that then the fixing up of any notice, or the cl 
copy of any ſummons, order, or rule, for ſuch at- G; 
torney in the ſaid maſter's office, ſhall be deemed a 
ſufficient ſervice, unleſs the matter ſhall be ſuch as ad 
requires a perſonal ſervice. And it is further or- * 
dered, that a copy of this rule ſhall be publicly fixed la 
up in the ſaid maſter's office, and that another copy a 
thereof ſhall alſo be fixed up in the chambers of du 
| each of the judges of this court. the 
N. B. It is expected that ſuch practiſers who live wi 
remote from the Temple, ſhall add to the place of 4 


their abode, where, and with whom, notices, ſum- 
| | | | monſes, 


Atternies. 65 


monſes, orders, rules, and other proceedings that do 
not require. pet ſonal : ſervice, may be leit near any 
of the. Inns of Court, or Chancer. x 
As many attornies have no certain place of reſi- 
dence, any place, where he may be ſerved, though 
not in bis actual place of abode, is /ufficrent. But 
when the name and place of abode is entered, then 
ſervice at that place is the proper ſervice. Loft. Rep. 357. =” 
By Stat. 25 Geo, 3. c. 80. aſter the firſt of Re- Certificates to bg 
vember 1785, there ſhall be raiſed and levied the ef, out an- 
rates and duties following: That every ſolicitor, | 15%; 3 
attorney, notary, proctor, agent, or procurator, tiſing in 205 
admitted, inrolled, or regiſſeted in any of his ma- <ourts holding 
jeſty's courts at Męſiminſter, or in any eccleſiaſtical e 5 
court, or in any of the courts of admiralty or 
cinque ports, or in any of bis majeſty's courts in 
Sutlavd, the great ſeſhons in Wales, or in any courts 
in the counties palatine, or in any other. court in 
Great Britain, holding pleas, where the debt or 
damage ſhall amount io. 40s. or more, ſhall, pre- 
vious to his commencing or defending any ſuit or 
proſecution, take out annually a certificate of ſuch 
bis admiſſion, inrolment, or regiſter : That for aud 5 
upon every ſuch certificate ſo taken out by any ſo- Thoſe refiding 
licitor, Cc. who ſhall reſide in any of the Inns of in, Lenden ond 
Court, or in the cities of London or Waſiminſter, the ef ra 
borough of Southwark, the pariſh of Saint Pancras, or Edinbu- gb, e 
and Saint Mary le Bone, or within the bills of mar- Pay fl. for a 
tality, or within the city of Edinburgh, there ſhall bee *! 


charged a ſtamp duty of 51. and in any other part of _—_ 


Great Britain, 3l. | ILY | 0 '> 

After the firſt of November 1785, every perſon From Nee. 
admitted, ſworn, inrolled, or regiliered a ſolicitor, 1785, every 

2 , | acting ſolicitor 

attorney,,c, in any one or more of the courts afore- gc. Hall angu- 
laid, who ſhall commeace, carry on, or defend any ally deliver in a 
action, ſuit, or. proſecution. therein, ſhall, annuaily, % ef hie nme 

. . #4 e a. and reſidence, 
during ſuch time as he ſhall continue (o to practiſe ge. in order to 
therein, deliver in to, ſome, one of the courts in odtaia a critifie 
which he ſhall have been admitted, (worn, intolled, e. 
or regiſtered, in ſuch manner as is herein-after | 
ditected, a paper ot note, in the proper hand-writ- 

| : * F 1 * 


ing 


Biricers for en- 


Attornies. 


ing of every ſuch ſolicitor, e. containing his name 
and uſual place of reſidence, and marked and ſtamp- 
ed with the proper mark or ſtamp, denoting the 
duty herein before impoſed upon certificates, accord. 
ing to the place of ſuch his reſidence as aforeſaid ; 
and thereupon every ſuch ſolicitor, Ec. ſhall be in- 
| titled to have a certificate (if the ſame ſhall be te- 
| quired) in the manner herein after directed. ſ. 3. 


The chief clerk of the king's bench, or his de- 


tering applica- puty, the clerk of the warrants in the court of 


tions for certifi- 
cates in Ergland. 


common pleas, or his deputy, the clerk of the pleas 
in the exchequer office of pleas, or his deputy, the 
prothonotaries of the reſpeCtive counties palatine of 
Lancaſter, Cheſter, and Durham, and of the great 
ſeſſions in Wales, or their reſpective deputies, and 
ſuch officers of the inferior courts of law as the 
judge or judges of the inferior courts reſpeQively 
ſhall appoint, the fenior clerk of the petty bag 
office in the court of chancery, or his deputy, the 
| king's remembrancet of the court of exchequer, ot 
his deputy, the chief clerk of the dutchy chamber 
of Lancaſter, or his deputy, the regiſter of the re. 
ſpective courts of equity in the ſaid counties palatine, 
and of the great ſeſſions in Vales, or his deputies, 
 fhall, and they are hereby required, from time to 
time, upon payment of 1s. to enter the name and 
place of reſidence of ſuch attorney, &c. and who 
ſhall have delivered in ſuch paper or note in writ- 
ing, duly ſtamped, and required a certificate of his 
inrolment as expreſſed, in rolls or books to be pro- 
vided and kept for that purpoſe in the ſaid ſcveral 


Entering officers and reſpective offices: and ſuch officers ſhall ſub- 


to certify notes 


ſcribe to every ſuch paper or note in writing, ſo de- 
livered in, a certificate ſigned by every ſuch officer 
reſpectively, according to the form of the ſchedule 
annexed ;z to all which ſaid rolls or books, in the 
ſaid courts reſpectively, all perſons ſhall and may, at 
all ſeaſonable times, have free acceſs, without fee ot 


Freq 


— , ˙ a, ß , Dons 


cd 


Every certificate ſhall bear date on the day on Enteringofficers, 

which the ſame was iſſued, and ſhall endure and Ke. to iſſue an- 

-emain in force for the ſpace of twelve calendar „in an be 

months, to commence from the firſt of November renewed ten 

1785, upon all certificates to be iſſued on or before denn before ex- 

that day, and upon certificates to be firſt iſſued to 

any perſon or perſons, after the ſaid firſt day of 

Mvember 1785, to commence from the date of : 

every ſuch certificate; which ſaid certificate ihall | | \ 
be renewed at leaſt ten days previous to the expira- | 1 | | 
tion of the time for which it was granted, and ſo 

yearly and every year, ſo long as ſuch ſolicitor, Cc. 

ſhall continue to practiſe in any ſuch court in man- 

ner as aforeſaid. /. 5. . 

Perſons reſiding in any of the Inns of Court, or in Perſons reſiding 

the cities of Loudon or Meſiminſler, or the borough of e. ae 8 
Suthwark, the pariſh of Saint Pancras, or Saint ene 
Mary le Bine, or within the bills of mortality, or higher duties, 
within the city of Edinburgh, for the ſpace of forty Thain Wy 
ais, or more, in any one year, every ſuch ſolicitor, 
Cc. ſhall be deemed to be reſident within the limits 
of the different diſtricts, and ſhall be liable to the 
bigher duties impoſed on certificates, notwithſtand- 
ing ſuch ſolicitor, &c. ſhall or may at other times in 
each ſuch year, reſide elſewhere without the limits 
laſt mentioned. /. 6. 5 

Penalty of 50l. on every perſon who ſhall, in his penatty on aa. 
own name, Or in the name of any other perſon, ſue ing without 
out any writ or proceſs, or commence, proſecute, wc rs falſe 
carry on, or defend any action or ſuit, or any pro- — reſi- 
ceedings as a ſolicitor, &c. in any of the courts dence. 
aforeſaid, for or in reſpect of any gain, fee, or re- 
ward, without having obtained ſuch certificate, or 
ſhall deliver in. to the reſpective officers appointed 
any falſe or fictitious place of reſidence, with intent 
to evade the payment of the higher duties; and 
made incapable to maintain or proſecute any action 
in any court of law or equity, for the recovery of 
ay fee, reward, or diſburſements, on account of 
proſecuting, carrying on, or defending any ſuch 
ation, ſuit, or * . 7. | 
a 5 2 5 


Any 


hen at a... Ae. es i L um 


| 
| 


Time to plesd. If the agent of the plaintiff's attorney gives the 


=m | Attornies, 
Perſons having Any perſon having duly obtained a certificate, 
Sete, out cert may ſue or defend any action in the name and by 
Pare han brane conſent of any other ſolicitor, &c. of fuch court in 
have alſo taken writing firſt had and obtained, and ſigned by him in 
them out, like manner as he might have Jawfully done before 
this act, provided ſuch ſolicitor, Cc. in whole 
name ſuch proceedings ſhall be inſtituted, com- 
menced, or carried on, ſhall alſo have firſt duly ob- 
tained a certificate out of the court wherein he is 
ſworn, &c. in manner as herein before is directed; 
or in default thereof, every fuch ſolicitor, &c. ſhall 
be liable to the like penalties, &c, as any other ſoli- 
citor is by this act made ſubject and liable to. . 8, 
Perſon under It ſhall and may be Jawful for any perſon duly 
one certificate ſworn, admitted, &c, a ſolicitor, &c. in any two or 
I in more of the ſaid courts reſpectively, under a proper 
which he is Certificate obtained from either of the ſaid courts 
ſworn, cb. reſpectively, to commence or defend any action or 
. ſuit in any of the faid other courts in which he is ſo 
ſworn, &c. although ſuch certificate ſhall or may 
not have ifſued from ſuch other court. /. 9 | 
Where county Where country attornies are concerned, declar:- h 
pen np gc tions, pleas, and other proceedings, ſhould not be F 
to be delivered delivered and carried on in the country, but by the 


to be delivered 
to the agents. agents in town. 


agent for the defendant time to plead, the country f. 
attorney cannot ſign judgment till that time be ex- | 
pired. TW: | ci 
Notice of trial. Notice of trial muſt be given in town; but: 7 
ED countermand may be given in the country, _ 
No vnder-theriff „ That no ſheriff, ſheriff's clerk, receiver, not th 
or clerk, &, « ſheriff's bailiff, be attorney in the king's courts, 


« during the time that he is in office with any ſuch wh 

6 ſheriff.” Stat. 1 H. 5. e. 4. 

| Attornies liable Attornies are liable to be puniſhed in a ſumm ai 1 

to be puniſhed in way, either by attachment, or having their name = 

8 ſummary WaJ- ſtruck out of the roll for ill- practice, attended with _ 
frand and corruption, and committed againſt the ob- 

vious rules of juſtice and common honeſty ; but tht bo 


court will not cafily be prevailed on to proceed i 


Attornies. - 


this manner, if it appears, that the matter com- 
plained of was rather owing to negle or accident, 
than deſign; or if the party injured has other re- 
medy by act of parliament, or action at law. 
12 Med. 251. 318. 440. 583. 657. 4 Mad. 367. | 

They are alſo liable to be puniſhed for baſe and Atf for baſe ana 
unfair dealings towards their clients in the way of unfair dealings, - 
buſineſs, as for protracting ſuits by little ſhifts and | 
devices, and putting the parties to unneceſſary ex- 
pence,” in order to raiſe their bills; or demanding 
fees for buſineſs that was never done; or for reful- 
ing to deliver. up their clients writings with which 
they had been intruſted in the way of buſineſs; or 
money which has been recovered and received by | . 
them to their clients uſe, and for other ſuch like 
groſs and palpable abuſe, .2 Maw. Pl. of the Cr. 

144. 8 Mod. 306. 12 Med. 516. ; 

An attorney's name to the proceſs being ſet thereto Name ſet withe 
without his authority, proceedings were ſet aſide, out authority. 
Oppenheim, qui tam, v. Harriſon. 1 Bury. 20. = 

An attorney cannot be bail. Doug], 466. Nor Cannot be bail 
his clerk, 467. But in a criminal caſe, attorney for at in crimi- 
defendant may. Rex v. Bowes, ibid. —_ 

An attorney cannot be leſſee in rejectment. Dougl. Cannot be leſſee, 
6%%öÜ—³³u eee 1 | | 55 

An attorney is not compellable to ſerve as con- Conſtable. 
ſtable, Dougl. 538. | | 
Payment to the attorney, is payment to the prin» Payment. 
cipal, Dougl. 623. 1 Black, Rep, 8. Powtl v. | 
Litth, | | | | 

Payment of the debt to an agent employed to ſue Payment to an 
the defendant by the plaintiff's attorney, is not pay- sent. 
ment to the plaintiff, though payment to the attorney 
himſelf is. Yates ve Freckleſon. Dougl. 623. 

An action lies againſt an attorney for neglecting An ion lies 


to charge a perſon in execution at his client's ſuit, for »ot charging 


in execution, 


according to a rule of court; although it ſeems it 
was rather want of judgment than negligence, 
3 Wilſ. 325.3; but the court will not proceed 
againſt him for it in a ſummary way, 4 Burr. 


2060, 
„„ An 
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| May detainwrit- An attorney or ſolicitor, having fees due to him, 
ings, &c. until may detain writings until his juſt tees are paid; but 
N ” if there are none due to him, the court, on motion, 
| When may de- Will compel the delivery of them, 1 Lill. 148. ; but 
. he cannot detain writings, which are delivered upon 
| ſpecial truſt, for the money due to him in that very 
| buſineſs, Mod. Caf. L. and Eg. 306. 
When an attor- If a man hath a joint cauſe of action againſt two, 
. 3 iu de at- one an attorney, and the other not, he muſt arreſt 
both, and declare againſt them as in cuſtody of the 
| marſhal. 2 Salk, 544. 2 Lev. 129. 
An attorney hs An attorney has a lien on the money recovered by 
a Hienon the , his client, for his bill of coſts : if the money come 
for his bill of to his hands, he may retain tothe amount of his bill, 
coſts, He may ſtop it in tranſitu, if he can lay hold of it; 
if he apply to the court, they will prevent its be- 
ing paid over till his demand is ſatisfied. If the at- 
torney gave notice to the defendant not to pay till 
his bill be diſcharged, a payment by the defendant, 
after ſuch notice, would be in his own wrong, and 
like paying a debt which has been aſſigned after no- 
tice, Dougl. Walſh v. Hole, 238. 
1 notice ig A verdict was given for 20l. and error brought; 
ebe cogr te the the plaintiff compromiſed with defendant for ten 
client, &. guineas for the debt and coſts (after he had been in 
gaol for two years); a motion was made for a rule 
to ſhew cauſe why the defendant ſhould not pay the 
plaintiff's attorney's bill; but it was diſcharged, be- 
cauſe the application went to the extent of contro- 
verting the validity of a payment of the whole debt 
and coſts to a plaintiff without the privity of bis at- 
torney ; and it would be too much to ſay, that 
a defendant ſhall not tranſa& the buſineſs of a cauſe 
with the plaintiff himſelf, in a caſe where there has 
been no notice not to do ſo from the attorney, either 
expreſs or implied. Dougl. Rep. Welſb v. Hole, 235, 
Attorney ordered An attorney was ordered to pay coſts (as well 3 
to pay cofts, his client), having joined in an affidavit to ſupport 
a frivolous complaint, and made reſentful declara- 
tions which ſhewed him to be perſonally active in it. 
2 Burr, 654. Rex v. Fielding, Eſq. I 
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If an attorney has been ſtruck off the roll (though If nn attorney 
at his own requeſt) and called to the bar, the court — Or ITY 
will not permit him to be put on again; at leaſt not calleqto the bar. 
unleſs he has been diſbarred upon application for that | 
purpoſe to the inn of court where he was called: 

Ex parte Cole, Deugl. 144. | 

The court will lay an attorney who has been ſtruck IF he be firuck 
off the roll at his own inſtance, and applies to be off at his own 
reſtored, under the terms of taking no advantage of W 
his privilege in any action then depending. Dougl. 114. 

An attorney was fined 5000. for taking 200d. of a Attorney fined, 
perſon charged with forgery, to let him out of cuſ- En. 
tody of the tipſtaff. Rex v. Vaughan. 1 Wilſ. 22. 

An attorney of this court was arreſted by a latitat, ,,,.qeq by la- 
and was held that it is a motion of court to diſcharge :itat. | 
him out of cuſtody on filing common bail. J/hee!- 

er's caſe. 1 Wilſ. 298. | 1 

But if an attorney of the C. B. is arreſted by lati - when muſt 
tat, he muſt plead his privilege. Snee v. Hum. Plead his privi- 

phrys, one, 8c. 1. Wil. 306. | „ 

An attorney convicted of felony was ſtruck off the An attorney 
roll as being an unfit perſon to practiſe. Cow, Rep. convicted of 
829. The conviction was five years preceding elony, fHruel of. 
the application, and no miſconduct imputed to | 
him, N | | | | 

The court, under circumſtances, will entertain a court will oblige 
ſummary juriſdiction over an attorney in obliging bim 10 deliver 
him to deliver up deeds, &c. on ſatisfaction of his 
lien, though they came into his hands as ſteward of a 
court and receiver of rents. Hugbes v. Mayor, 

3 Term, Rep. 275. | 

They are to be governed by the maſter, and to at- To be governed 
tend him on notice; R. Hil. 15 Car. 2. may file bills by the maſter, | 
and declarations, paying two ſhillings a term, and 
examine the files gratis. Mich. 15 Car. 2. reg. 3. 

Not bound to diſcover and give in eyidence the Not bound ta 
contents of a deed ſhewn by his client, nor any in- discover, 
ſtructions given him by his client, nor can he be 
forced to act againſt his will. | 

But he is not privileged from giving evidence of 
callateral facts. Cowp., Rep. 840. Doe v. An- 

| | F 4 | drein. 
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dretun. As witneſs to an agreement obliged to prove 


New rule re- 
ſpecting clerks, 
ond their future 


| admifſion 0 


Attornies. 


his client having ſworn and ſigned an anſwet, upon 
which the latter is indicted for perjury, bid. 


Trinity Term, 31 Geo. 3. 

It is ordered, that from and after the laſt day of 
Michaelmas term next enſuing, no attorney who 
ſhall be retained or employed as a writer or clerk by 
any other attorney ſhall, du ing the time of ſuch em- 
ploy, take or have any clerk under artieles; and that 
no ſervice to any ſuch attorneys under articles, during 


the time that ſuch attorney ſhall be ſo employed by 


any other attorney, ſhall be deemed good ſervice : 
and it is further ordered, that from and after the ſame 
laſt day of Michaelmas term, no perſ-:n who ſhall 
enter into articles with an attorney or attornies ſhall 
be at liberty to ferve the agent or agents of ſuch at- 


torney or attorneys under ſuch articles for a longer 


time than any one year of his clerkſhip ; and that 
any ſuch ſervice to an agent or agents beyond that time, 
ſhall not be deemed good ſervice, And to the intent 
that better information may be obtained touching the 
fitneſs and qualifications of perſ.ns applying to be 
admitted attorneys, it is further ordered, that, from 


and after the ſame laſt day of Michaelmas term, every 


perſon who ſhall intend to apply for admiſſion as an 
attorney in this court, and who ſhall not have been 
admitted an attorney or ſolicitor of any other court, 
ſhall for the ſpace of ene full term, previous to the 
term in which ſuch perſon ſhall apply to be admitted, 
cauſe his name and place of abode, and alſo. the 
name or names, and place or places of abode, of the 


attorney or attorneys to whom he ſhall have been ar- 


ticled, written in legible characters, to be affixed on 


the cut ſide of the court of king's bench, in ſuch. 


places as publick notices are uſually affixed; and alſo 
in ſome conſpicuous place in the chambers of each 
of the judges of this court, and in the king's bench 
office : and that no perſon who ſhall not have regu- 
larly complied with this order, ſhall in future be ad- 
mitted an attorney of this court. 

By the Court. 


2 1 


Hl to proceed to file the Articles and get admitted, . 


The firſt of the affidavits is to be filed with the 
maſter within three months ; and, if neglected, there 
generally is an indemnity bill paſſes every year, ſo as 
to give the clerk an opportunity of filing che ſame 
afterwards with the maſter of the king's bench, 
Pay 28. 6d, | 

Before the clerk obtains his fiat for admiſſion, he gets 
his affidavit delivered back again by the maſter's clerk: 
pay him 2s. 6d, Take it with the affidavit of ſer- 
vice of clerkfhip, to one of the judge's clerks, who will 
intr/duce you to the judge; and, on examination, the 
judge will grant his fiat for the admiſſion: pay 108. 6d. 
then take ſame to the maſter in gurt, who will ſwear 


you in: pay the criers 28. Gd. get it back, and carry 
it to his c|:rk, who will make out the admiſſion: _ 


pay him 8]. 28. and ſign the roll ; pay 18. call for 
the admiſſion afterwards, a ps 

But for clerks admitted after Michaelmas term next, 
you muſt adhere to the new rule previous to the ad- 
miſſion; and I ſuppoſe there will be a new form of 
affidavit of ſervice requiſite, ä 


M. T. of the Inner Temple, Londen, gentleman, amaavit of due 
maketh oath and faith, That by articles of agree- execution of 
ment, bearing d-te tie day of 2 


paſt, made between F. L. of the Inner Temple, 
London, gentleman, one of the attornies of the court 
of King's Bench, of the firſt part, L. VH. of To 


in the county of Midaleſer, of the ſecond part, and 


A. M. of the ſame place, widow, of the third part, 
the ſaid L. M. for the conſideration therein men- 
tioned, did put out, bind out, and place himſelf to 
be a clerk to the ſaid F. L. and with him, after the 
manner of a clerk, to ſerve from the day of the 
date of the ſaid articles, for the full term and time 
of five years from thence next enſuing, and fully to 
be complete and ended, in the profeſſion and prace 
tice of an attorney and ſolicitor, and which ſaid w 

ticles 


BY * 
#- ——. 


Affidsvit of the 
ſervice of articles 


| of clerk hip, 


ticles were in due form of law executed by the ſaid 


J. L. IL. M. and A. M. in the preſence of this de- 


ponent, and J. B. of in the county of 
gentleman, and that the names . T. and J. B. ſet 


and ſubſcribed as witneſſes to the due execution 


thereof, are of the proper hand-writing of this de- 
ponent and the ſaid F. B, 12 

A. B. of, &c. gent. maketh oath and faith, That 
he has duly and faithfully ſerved the within-named 
C. D. for the full term of five years, according to 
the true intent and meaning of the articles of clerk. 
ſhip hereunto annexed, and of the act or ats of par- 
liament requiring ſuch ſervice. 


—_ 


Circuit. 


HE courts of aſſize, and ni/i prius, are com- 


poſed of two or more commiſſioners, who are 
twice in every year ſent, by the king's ſpecial 


commiſſion, all round the kingdom (except London 


and Middleſex, where courts of niſi prius are holden 
in and after every term, before the chief or other 


judge of the ſeveral ſuperior courts, and except the 


four northern counties, where the aſſizes are taken 


only once a year) to try, by a jury of the reſpeQive 


counties, the truth of ſuch matters of fact as are then 
under diſpute in the courts of Weſiminſter-ball. 
They came into uſe in the room of the ancient juſ- 


tices in eyre, who made their circuit once in ſeven 


years, for the purpoſe of trying cauſes. Co. Litt, 


293: te Mag. Chart, 12. | 
he preſent juſtices of aſſize and niſi prius, are 
derived from the ſtatute of Weflm. 2. 13 Ed. 1 


c. 30. 14 Ed. 3. c. 16. and muſt be two of the 


king's juſtices, of the one bench or the other; or 
the chief baron of the exchequer, or the king's ſer- 
jeants ſworn; they uſually make their circuit in the 
reſpective vacations of Hilary and Trinity terms. 
3 Ed. 1. c. 51. Sy 


F ormei 
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- Circuit. 


| Formerly it was held that no judge or other 
lawyer could act in the commiſſion of oyer and 


terminer, or in that of gaol delivery within his own 
county, where he was born or inhabited. 8 Ki. 2. 


c. 2. 33 H. 8. c. 24. But that local partiality, 
which the jealouſy of our anceſtors was careful to 
prevent, being judged leſs likely to operate in the 


75 


Judge may try 
priſoners in his 


own countys 


trial of crimes and miſdemeanors, than in matters. 


of property and diſputes between party and party, 
it was thought proper by the ſtatute 12 Geo. 2. c. 27. 


« to allow any man to be a juſtice of oyer and fer- 


« miner and general gaol delivery within any county 
« of England.” 


The judges fit by virtue of five ſeveral authori- Judges autho- 
ties. 1. The commiſſion of the peace. 2. A commiſe riiy. 


fron of oyer and terminer. 3. A commiſſion of general 


gaol delivery, 4. A commiſſion of aſſize, directed to 


the judges and clerk of aſſize, to take the aſſizes: 


that is, to take the verdict of a peculiar ſpecies of 


jury called an aſſize; and ſummoned for the trial 
of landed diſputes. 5. That of niſi prius, which 
is a conſequence of the commiſſion of aſſize being 
annexed to the office of thoſe juſtices by the Hat. of 


Mat. 2. 13 Ed. 1. c. 30. and it empowers them to 


try all queſtions of fact iſſuing out of the courts at 


W:/lmin/ter, that are then ripe for trial by jury. The Trial at "if 
original of the name is this: all cauſes commenced i. 


in the courts of Meſiminſter- ball are by the courſe of 
the courts appointed to be there tried, on a day fixed 
in ſome Eaſter or Michaelmas Term, by a jury return- 
ed from the county wherein the cauſe of action 
ariſes: but with this proviſo, niſi prius juſticiarii ad 


aſſiſas capiendas venerint; unleſs before the day pre- 


fixed the judges of aſſize come into the county in 
queſtion. This they are ſure to do in the vacations, 
preceding Eafter and Michaelmas term, and there 


diſpoſe of the cauſe ; which ſaves much expence 


and trouble both to the parties, the jury, and the 
witneſſes, | 


The 
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76 : Circuit. 
The fevenl The ſeveral counties in England are divided into 
— fix circuits, viz. Ed LY 
The Midland, containing the counties of 
Northampton, - Derby, 
Rutland, | Leiceſter, 
Lincoln, Varuicl. 
N. otting ham, | 
15 Norfolk. 
Bucks, Cambridge, 
Bedford, | Nor ſol t, 
Huntingdin, | Suffolk, 
| ame. | 
Her 7 or d, 7 Suſſex, | 
Wo | i 
nt, Surry. 
| Oxford. 
Berks, - | Glouceſter, 
Oxford, Monmouth, 
Hereford, Stafford, 
Salop, Fe orceſter. 
. UWiſtern, 
Southampton, Cormuall, 
mm | Devon, 
Dorſet, Somerſet. 
| Moribern. 5 
Ye * 4 7 Cumber land, | 
Durham, | Wiſtmorland. 
Northumberland, Lancaſhire, 
Officers. The officers belonging to the circuit are, the clerk 


of aſſixe, the aſſociate, clerk of arraigns, clerk of indici- 
ments, judge's marſhal, cryer, clerk, and tipſtaff. 

The ſheriff of each county, and his deputy, are 
to attend the judges, and the coroner alſo attends to 
deliver in all inquiſitions, &c. to the clerk of affize 
in court, and he is to return all writs of venire, di/- 


tringas, and habeas corpora, where the ſheriff is a party 
S in 


Circuit. 77 


in the ſuit ; which writs are ſpecially diteQed to 
him for that purpoſe. | 
Clerks of affize and afſetcate for the ſeveral cit Clerks 1 of aflize, 
cuits are, 
Home. Jerome Knapp, Efq. 
Aſſociate, Mr. William Pope. 
Midland. John Blencowe, Eſq. 
Aſſociate, Mr. Adams. 
Norfolk. Gerrard Dutton Fleetwood, Eig. 9 
Aſſociate, Mr. Bury. 0 
Northern, Jobs Riggs, Eſq. 
Aſſociate, Mr, J. F. Hilditch, 
Oxford. Meredith Price, Eſq. 
Aſſociate, Mr. Benjamin Price. 
. Weſtern. John Follet, Eſq. 
Aſſociate, Mr. Yanderſee. 
No clerk of aſſize ſhall act as counſel on the cir- 


cuit, on 7 of 10l. 33 H. 8. c. 24. 


Of the Terms. 


HE Terms, are thoſe ſpaces of time, where- 3 
in the courts of juſtice are open, for all that 
complain of , wrongs, or injuries, and ſeek their 
rights by courſe of law or action, in order to their 


redreſs, and during which the courts of //:/7- 


minſter-hall ſit and give judgments, hear com- 
plaints, c. 
Theſe Terms are ſuppoſed, by Selden, to have When inflis 


deen inſtituted by William the Conqueror, but Spzl- tuted. 


man hath ſhewn that they were gradually formed 
from the canonical conſtitutions of the church; 
being no other than thoſe leiſure ſeaſons of the year, 
which were not occupied by the greateſt feſtivals or 
faſts ; or which were not liable to the general avoca- 


tions of rural buſineſs. 


In very early times, the whole year was one con- b the 
tinual term, for hearing and deciding cauſes ; but Whvle year was 


when our legal conſtitution came to be ſettled, the 
commencement and direction of our law terms, 


were 
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and again by flat, 24 Geo. 2. c. 48. 
Hop py 


Of the Terms. 


were appointed with an eye to thoſe canonical pro- 
hibitions; and it was ordered by the laws of king 
Edward the Conſefſor, ** That from Advent to the 
de Hau, of the Epiphany,” from Septuageſima to the 
eftave of Eaſter, from the Aſcenſion to the cave, of 
Pentecoſt ; and from three in the afternoon of all Sa- 
turdays till Monday morning, the peace of God and 
holy church ſhould be kept throughout all the king- 
dom. And ſo extravagant afterwards, the regard 
that was paid to theſe holy times, that though the 
author of the Mirror mentions only one vacation of 
a conſiderable length, containing the months of 
Auguſt and September; yet Britton is expreſs, that in 
the reign of king Edward I. no ſecular plea could 
be held, nor any man ſworn on the evangelilts in 
the times of Adven!, Lent, Pentecoſt, harveſt. and 
vintage, the days of the great litanies, and all ſo- 
lemn feſtivals: but he adds, that the biſhops and 


- prelates did nevertheleſs grant diſpenſations, of 


which many are preſerved in Rymer's fœdera of the 
time of king Hemy III. that aſſizes and juries might 
be taken in ſome of theſe holy ſeaſons, upon rea- 
ſonable occaſions. And ſoon afterwards a general 
diſpenſation was eſtabliſhed in parliam-nt by ſtatute 
Weſt. 1. 3 Ed. 1. c. 51. which declares, that as 
it 1s great charity to do right unto all men at all 
times when need ſhall be, it is provided, That 
«© afſizes of navel diſſeiſin, mort d auceſtor, and dar- 
« reign preſentment ſhould be taken in Advent, Septu- 
« ageſima, and Lent, even as well as ingueſts, and 
« that at the ſpecial requeſt of the king, to the biſhops.” 


The portions of time not included within theſe pro- 
hibited ſeaſons, fell naturally into a fourfold divi- 


ſion, and from ſome ſeſtival or ſaint's day that im- 


mediately preceded their commencement, were de- 


nominated the terms of Saint Hilary, Eaſter, Tri- 


nity, and Michaclmas which terms have been ſince 


regulated and abbreviated by ſeveral acts of parlia- 
ment, particularly Trinity term, by ſtat. 32 Hen. 8. 
c. 2. and Michaelmas term, by ſtat. 16 Car. 1. c. 6. 


There | 


Of the Terms. - 


There are, in each of theſe terms, ſtated days 
called days in bank, dies in banco, that is, days of 
appearance in the court of Common Pleas, called 
uſually bancum, or commune bancum, to diſtinguiſh 
it from bancum regis, which are generally at the 
diſtance of a week frem each other, and regulated 
by ſome feſtival of the church: on ſome one of 
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et H. 3. ſt. 3. 
32 H. 8. c. 21. 
1 Inſt, 135. 


theſe days in bank, all original writs muſt be made 


returnable; and therefore they are generally called 
the returns of that term; whereof every term has 
more or leſs, ſaid by the Mirror, c. 5. ſec. 108. to 
have been originally fixed by king Afred, but cer- 
tainly ſettled as early as the ſtat. of 51 Hen. 3. ſt. 2. 
But though many of the return days are fixed upon 
Sundays, yet the court never ſits to receive theſe 
returns till the Monday after; and therefore no pro- 
ceedings can be had, or judgment given on the Sun- 
day. Salt. 627. 6 Med. 250. 1 Fon. 156. 2 Lill. 
Abr. 569. | 


* 


The firſt return in every term is, properly ſpeak- Firſt return of | 
ing, the fir/t day in that term; as for inſtance, the he term. 


oftave of Saint Hilary, or the eighth day incluſive 


after the feaſt of that ſaint; which falling on the 
thirteenth of January, the clave therefore, or the 
firſt day of Hilary term, is the twentieth of January: 
and thereon the court fits to take efſoigns, or ex- 
cuſes, for ſuch as do not appear according to the 
ſummons of the writ; wherefore this is uſually 
called the eſſoign day of the term. But the perſon 
ſummoned has three days of grace, beyond the re- 
turn of the writ, in which to make his appearance; 
and if he appears on the fourth day incluſive, it is 
ſufficient, 2. Lill. r. 569. 1 Int. 135. 5 


Returns 


Of the Terms. 2 


| Returns of Writs 


Michaelmas n which contains three weeks and two days, 
bath four returns. | 


By Originals. | By Bill. 
1. On the morrow of All Souls. 1. 03 next after ibo vr. 
BETS, row of All Souls. 
2. On the morrow of Saint Mar- 2. On next after the mor- 


44a tin. ro of Saint Martin. - 
= 3. Is eight days of Saint Mar- 3. Os next after tight 
| tin. day. / Saint Martin. 
4. in fifteen days of Saint Mar- 4. On next after fifteen 
tin, | Bs days of Saint Martin. 
© 
Hilary term, which contains three weeks, hath four returns. d, 


By Original. By Bill. 
I. In cight days of Saint Hilary. . On next rer eight dye 
of Saint Hilary. 


2. In fficen days ofSaiatHilary. 2. On 4 | after Fifteen f 
days of Saint Hilary. 


3- On the morrow of the Parifi= © 3. On next after the * * 


cation. . of the Purification. | 
4+ Is eight days of the N . On next after tight kf N. 
cation, of — ae not 
21 a gy . ] 
a} 
Boh- term, which e contains three weeks 2 ſx days, hath q 
five returns. 0 | = 07 
; A, c. 2 
By Original. | 35 Bill. leſs 
1. in fifteen days of Buſter, „ id? 0 in — after Fen of 8 
; days of Eaſter. | 0 bi 6 then 
2. in three weeks after Eaſter. +. M vi; next. after three Jac 
Aula from the _ of Eaſter, | f 
3. Ia ene ITY after Eater, 3. On, + next after one month b 
from the;day of Eater. pt 
4: In for vel from Eaſter 4. On next after fut ext 
e. the day of Eiter. land, 
5 . On the morrow of the Aſcen= 5. On next after the nor- Ti 


row of the A ſcenſion. \ 
Trinity 


* 


Of the LSD. 7 


Trinity term, which contains twenty days, bath four 10 . 3 


By Original. By Bill. | 

1. On the morrow of the boly t. On next afterthe nor- 
Trinity, row of the holy Trinity. 8 

2. In eight days of the holy Tri- 2. On next after eight days 
nity. „ PF the holy Trinity. e 

3. In fifteen days of the holy 3. On , next after fifteen © 
Tralty.. : days of the holy Trinity. Rs © 

4+ In three aveeks after the holy 4. Or next after three - 
Trinity. = | weeks of the holy Trinity. | 


Every day in the term (except Sandays, or days on which the 
court does not fit) is a good return by bill: the court does not 
fit on the feaftl of the Purification, Aj. enſion:day, and Midſummer- 
day, unleſs it happens on Friday next after Trinity Sunday; then 
it is good by Stat. 32 H. 8. c. 21. LO | 


Obſervations on the Terms, > 


ILARY TERM, begins January 23, When Hilary 
(except it happens on Sunday) then on the term begins, 
Monday following, and ends February the 12th, if 
not Sunday, then on the Menday following. | 
Eafler Term, begins Wedneſday fortnight after Eaſler term, 
Ea/ter day, and ends on Monday before Whitſunday... 
Trinity Term, begins on the Friday after Trinity Trin. term, 
Sunday, that day beivg appointed by the 32 f. 8. hr il 
. 21. and ends the Medneſday fortnight after, un- 1 
leſs it happens to be on the 24th of June, the feaft 
of St. John the Baptiſt, which is no court day: . 
then it muſt be adjourned to the next day. Ste Cro, 
Jac, p. 15. 2 Bulfirdde, 242. 1 1 
Michat mas Term, begins November the 6th, (ex- AMcheelmas | 
cept it happens on a Sunday,) then on the Monday em. 
next after, and ends November the 28th if not 
Sunday, then the 29th. Stat. 24 Geo. 2. c. 48. | 
The iſſuable terms are Hilary and Trinity. 
| EE. There 


%/%n DSbſervations0n the Terms, 


When ce There are no ſittings in J/: -minſter-hall on Af. 
: cenſion- day, Midſummer- day, and the Jecond day of 
F ebruary, being the Purification. 
The Exchequer opens eight days before any term 
(except Trinity), before which, it opens but r 


days. 
ppearance I be firſt and laſt us 6 every term are the days 
ä of appearance; 


Obſervations on the e 
of TUrits, 


What days are - LL non-juridical days muft be avoided; as 
to be avoided. Sundays, the feaſl 200 the Purification, in Hilary 
Fr term; Aſcenſi on-day, in er term; and Midſun- 


A mer-day, i in Trinity term, 4 it ſo happen (unleſs it 
happens on Friday next after. T. 3 Sunday, for 
then it is dies juridicus, by ſtat. 32 H. 8. c. 21. ), and 
writs returnable on any of the e days are not good. 
2 Inſl. 264. 

The eleventh. day of November, being the feaſt of 
St. Martin, in Alichaelmas term, cannot be ſaid to 
be in or upon any return; and if a writ be return- 
able on that day, it muſt be returnable on Thurſdiy 
the feaſt of St. Martin, or any other day in the week 
it falls on, and if returnable the day after, the mor- 

1 ro of St. Martin, 

= Return of writs, In this court every bill of Middleſex, latitat, alias 

= | capias, pluries capias, diftringas, and habeas corpus ad 

34 ati faciend. muſt be returnable on a day certain, as 

on Monday next, fc. and may be returnable on an 
eſſoign, or general return-day in term time; but 
| then the day of the week mutt be expreſſed, as on 

7 . Friday in one month, &c. But this is ſeldom uſed, 

AAnleſs on trials and writs of inquiry, in order to get 
ſome advantage in that term. If the eſſoign day 
happens on a Sunday, writs by bill muſt be made re- 

turnable on the ficſt day of the term, A 


t c NT COT SIRE 


: 


It 


'S 


z 
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Oblerbatians on the Returns of Writs, 


All writs of capias, alias, and pluries, grounded Writs grounded 
on an original out of chancery ; and all writs ſubſe. n original. 
quent thereto, to the outlawry, ' writs of ſcire facias 


quare executionem” et audiendum errores, upon writs of 


error out of the Common Pleas, or other inferior 
courts, writs: of capias ad fatisfaciendum, ſieri facias, 


and other judicial writs after judgment affirmed, - 


retorno. habendo, capias in withernam, and all other 


writs and proceſs, grounded upon any recordari facias 
lquelam, audita querela, accedas ad curiam, capias ſt 


loicus, and every other judicial writ of .chancery, 


muſt not be made returnable on a day certain, but 
on a general return or ęſſeign day, ubicunque, as 


from the day of Kafter in fifteen days, whereſoever 
we ſball then be in England. | | | 


In all actions of debt, and all other perſonal ac- When there 


tions by ejectment, brought by original, there need 9 4 


teſte and return. 


not be fifteen days between the teſte and return of 
any writ or writs of venire fatias, habeas corpora jus 
ratorum, or diſiringas juratores, fieri facias, and 
capias ad ſatisfaciendam z and the want thereof ſhall 


not be aſſigned for error; but this not to extend to Exception. 


any writ of ca. ſa. whereon any exigent after judg- 
ment is to be awarded, or to a capias ad ſatisfaciend. 


againſt the defendant, to make the bail liable: theſe 


writs are to have 15 days between the teſte and 
return, Stat. 13 Car. 2. c. 2. ſect. 65 7. | 


* 


Pr actiſers 4 
4 


Rules neceſſary to -be known by 


ENERAL rules ate wiſely eſtabliſhed, for at- | 


tainingjuſtice with eaſe, certainty and diſpatch, 


but the great end of them being to. do Jjuflice, the 


court are to ſet that it be really attained, 1 Burr, 


.* preſent 


* 


+" 

" * * 3 
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8 

3 


N 
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All enlarged rules to ſhew cauſe made in the laſt Rrlarged toles. 
rm, ſhall be moved before the laſt day of the 
8 G 2 


"ey Nals neceffary to be known by PraQtiſers, 


' preſent term (unleſs leave ; for. poſtponing then 
hall be particularly applied for and granted), 
| 1 Burr. 9. MA. T. 30 Geo. 2. 

To be argved in All cauſes ſhall come on to be argued in the ſame 
ben _ they order that they are entered, and that they ſhall con- 
are entered. tinue to Rand in the paper, in the ſame order till 
Tre they ſhall be argued (without being entered a- new), 
and that »o cauſe ſhall be put off without a ſpecial 
application to the court, upon ſome ſufficient ground, 
beſore the day upon which it ſtands in the paper for 

argument. bid. 27. 1 ak 
Arreſt of jidg- Motions in arreſt of 1 may be made 
eat, within the firſt four days of the term, but Sunday is 
rt to be eſteemed one of the four. 4 Burr. 2130, 

. Mich. Term, 7 Geo. 3. 1 
May be made A motion in arreſt of judgment may be made 
defore entered, t. any time before judgment ſigned, Dougl. Re), 
. 745. Taylor v. Whitehead. e 

New tun. Motions for new trials N to be made within 
| the firſt four days, but in caſe of delay occaſioned 


c 
dy no wilful act of the party, it may be moved for 
on the „th day, viz. where counſel had negleQed 

to move, Dougl. Rep. 171. Bert v. Barlow. And 
where the attorney was taken ill, and died on the 

road to London. Dos ex dem. Davie and others, v, 

Haddon and others, E. T. 1784. | | 

New trizl ans Motion for a new trial, and a motion in arreſt 

' arreſt of judg- of judgment, may not be made both together, the 

- * Saas former muſt precede, 1 Burr. 334. Rex v. White. 

| Motion in arreſt of judgment may be made on the 
crown fide, at any time before ſentence pronounced, 

2 Burr. 801. Rex v. Rabinſon. | 
A motion may be made in arreſt of judgment, 
after a rule for a new trial has been diſcharged, and 
at any time before the judgment is ſigned, Doug! 
Nep. 745. Taylor v. Whitehead. . 

Aſter convic- After conviction. of a miſdemeanor, the defend- WM ; 

tion. ant muſt be preſent in court, if he would move in 

arreſt of judgment; though he need not be ſo, upon 
arguing a ſpecial verdict, 2 Burr, 930. Ae \- 
Spragg. 5 i Is ; 
Perſonal 
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Aule# nceſry wo be known by pnaien ” 25 


them Perſonal ppozeinen of a defendant convicted of When perſonal 
ted), a miſdemeanor ought not to be diſpenſed with be diſpenſed > | 
(upon his clerk in court undertaking for the fine}, with, 
lame unleſs it be clear that the puniſhment will not be | 
con. « corporal, only pecuniary, and not in every caſe 
r till « even of that kind.” 3 Burr. 1787, Rex v. Hann. | 
ew), On the laſt day of a term an attachment cannot Attachment, 
becial be moved for, except firſt for non-payment of coſts, | 
und, 5 Burr. 2686. 2dly. Againſt a ſheriff for not re- 
7 for turning a writ, 1 Burr. 657. Trin. 3 G. 2. And 
zal. For not 3 in the body. 

nade And that counſel} may move on the laſt 8. —— 
ay is term, to quaſh an indictment, but not to quaſh an 
130, order, 161 

A joint information may not iſſue upon ſeveral "ILY 
nade diſtinct rules, for one or more information or in- 
Rep. WY formations againſt each defendant, 3 Burr. 1271. 
8 Rex v. Haydon. 
bi A month's time to plead, means a luer month, Time to plead, 
oned or four weeks. Ibid. 1455. And ſo in all legal pro- 
= ceedings a mon!h means four weeks, 1b, + 


Tnat all enlarged rules' to a ſubſequent term, Ealarged rules, 
ſhould be fixed to certain days in ſuch ſubſequent | 
term, frve for the firſt day, five for the ſecond, and fo 

on; and lifts to be hung up in the offices, and e 
copies thereof given to the judges the day beſore the 

beginning of every term. Ibid. 1842. 

| the On the laſt day of term, a motion to enki the 

bite matters of an affidavit' cannot be made. 4 Burr. 

the BY > 502. Jacob's caſe. 


ced, When a party againſt whom an i is When attach. 
prayed, poſitively denies the charge by affidavit, meat reſuſet. 
ent, this court always refuſes the attachment, 8 


and entering into the merits, or the credit of the parties. | 
aal, Doug! Rep. 516. The King v. Vaughan. | 
| Four days allowed for pleading in abatement are Plea in n- 
end- KF incluſtue. Jennings v. Melb, Term Rep. 1 V. 277. meat. 
* Judgment may be ſigned for want of a. plea at 
pon eny time after 1wenty-four | hours from the time of the 
* dea demanded, © \Dyche v. Burgeyne, *. * $54: 


: provided the rule to plead is expired, 
ons n G 3 | I. 
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86 Rules neceſſary to be known by! Prafiſer, 


Rule taken out Tf a rule to return a writ be taken out in the va- 
2 cation, although it be dated the iſt day of the next 
day of the next term, and an attachment be granted for not obeyin 
term held irre- jt, the court will on motion ſet aſide the attachment. 
gular. For ſuch a rule is falſe in itfelf,. irregular, and im- 
proper. The King v. Sheriff of C:rnwall, Term Rep. 
IV. 55 2. This rule was taken out before the com- 
mencement of Mich. term, and intitled of the firſt 
day of that term. 


If plaintiff dies If plaintiff dies after verdict and before jones 


after verdi. entered thereon, a ſcire facias mult be awarded before 


execution, Earl v. Brown, 1 Wilſ. 302. | 
17 pending a argv» If pending an argument on a ſpecial verdiA, and 


ment either Pe- 


5 oies, the court takes time to conſider thereon, either party 
dies, the judgment will be ordered to be entered as 
of the term in which judgment ought to have been 
| ſigned. 1 Burr. 226. 447. 4 Burr. 2277. 

Affidavite. If an affidavit be made to ground a molion in a 
1 cauſe in this court, it muſt be intitled “ in the king's 
bench, otherwiſe it is a good objection. and the 
rule obtained on ſuch an affidavit will be diſcharged, 
The affidavit was ſworn before Mr. Fuftice Groſe, 
: but not intitled in the king's bench. Lord Kenyan 
gave notice of this to the attornies preſent, and {aid 
they ought to be more careful, for he thought them 
anſwerable to their clients for the conſequences. 
Maſter certified, that this was the conſtant courſe of 

the court. 31 May, E. . 31 C. 3. 


Dane of pew, A demand of a plea before the detendant has ap- 


_ peared, or the plaintiff filed common bail for him, t: 
a nullity. Czok v. Raven, 1 Term Rep, 635. | 
Role to abide by After rule to abide by a plea, or plcad ſuch other, 
plea- defendant can only plead the general iſſue and give 
notice of ſct-off, Jbid. 693. Cockran v. Kobertj0 
Or he mY plead the ſet-off, 161g. 


Arrell. 


1 7 1 
| Arreſt. 


N arreſt in a civil cauſe is defined to be, the Arreſt, 
apprehending or reſtraining one's perſon by 

proceſs in execution of the command of fome court, 

or officer of juſtice, Ford's Inft. 575. | _—_— 
By Hat. 12 Geo, 1. c. 29. it is enacted, *« That, None to be held , 

ce from and after the 24th day of June 1726, no eee, | 
66 perſon ſhall be held to ſpecial bail upon any We 10l. 

« proceſs iſſuing out of any ſuperior court, where 
te the cauſe of action ſhall not amount to the ſum 
ce of ten pounds or upwards; and that in all caſes 

« where the cauſe of action ſhall not amount to the 

« ſum of ten pounds or upwards, in any ſuperior 

« court (and the plaintiff or plaintiffs ſhall proceed 
e by the way of proceſs againſt the perſon), he, 
« ſhe, or they ſhall not arreſt, or cauſe to be 
« arreſted, the body of the defendant or defendants, 
« but ſhall ſerve him, her, or them perſonally, 
{© with a, copy of the proceſs, 

„ That from and after the ſaid 24th day of rope rs 

June 1726, in all caſes where the plaintiff or oor 
« plaintiffs cauſe of action ſhall amount to the ſum affilavit — 

9 of ten pounds, affidavit ſhall be made and filed of „ "vx 
& ſuch cauſſe of action (which affidavit may be made gorſed on the 
© before any judge or commiſſioner of the court back of the 
out of which ſuch proceſs ſhall ifſue, authorized it. 
« to take affidavits in ſuch courts, or elle before 

&« the officer who ſhall iſſue ſuch proceſs, or his 

„ deputy), which oath ſuch officer, or his deputy, 

« are hereby empowered to adminiſter; and for 

e ſuch affidavit one ſhilling, over and above the 

« ſtamp duties, ſhall be paid, and no more; and 

© the ſum or ſums ſpecified in. ſuch affidavit, ſhall 

, indorſed on the back of ſuch writ or proceſs ; 

& fir which ſum or ſums fo indorſed the ſheriff, or 

© other officer to whom ſuch writ or-proceſs ſhall 

ebe directed, Hall take bail, and for no more: But 

« if, after the ſaid 24th of June 1726, any writ Where there is 
* proceſs ſhall iſſue for the ſum of ten pounds no mee 
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&© or upwards, and no effidavit and indorſement 
« ſhall be made -as aforeſaid, the plaintiff or 
-' © plaintiffs ſhall not proceed to arreſt the body of 
©. the defendant or defendants, but ſhall proceed in 
4 like manner as is by this act directed in caſes 
&© where the cauſe of action does not amount to the 
56. ſum of ten pounds, or forty ſhillings, or upwards, 
| © as aforeſaid,” Zbid. Jef. 2. | 
Before the making of this act, a defendant might 
have been arreſted for any ſum of money, however 
ti ifling or inconſiderable, upon a mere ſuggeſtion, 
« without any affidavit of its being due, 
The arreſt en- No arreſt can be made on proceſs ſerved on a 
not be made on Sunday; except for treaſon, felony, or breach of 
ED or zy the peace. 29 Cor, 2. c. 7. /. b. 1 Salk. 78. But 
bil. a a priſoner who has eſcaped, may be retaken on a 
Sunday, and that either by the officer, ot upon a 
| freſh purſuit, or by virtue of an eſcape warrant, 
2 Lord Ray. 1028. 2 Salk 626. Alſo bail may - 
take their principal upon a Sunday, in order to ſut - 
render him. 1 At. 239. 6 Med. 251. 


No theriff, ge. By the 11 & 12 . 3. c. 9 /ef. 2. it is en- 
© In Wales, &c. acted, That no ſheriff or other officer within the 


|» rg WY « principality of Wales, or eount es palatine, upon 


bail, unleſs the“ any writ or proceſs iſſuing out of any of his 
pavie of aftian majeſty's courts of record at M gſiminſter, ſhall 
id „ hold any perſon to ſpecial bail, unleſs an affda- 
vit be firſt made in writing, and filed in that 
“ court, out of which ſuch writ or proceſs is to 
5 iſſue, ſignifying the cauſe of action, and that the 
Bail not to be ** ſame is twenty paunds and upwards ; and where 


| token for more the cauſe of action is twenty pounds and upwards, 


than expreſſed. £6 bail ſhall not be taken for more than the ſum ex- 
e © preſſed in ſuch affidavit.” ; , 

en, By the 19 Geo. 3. c. 70. ,. 1. it is enacted, 

N That from and after the iſt of July 1779, no 


or held to ſpecial “ perion ſhall be arreſted or held to ſpecial bail, 
bail, upon any « upon any proceſs ifluing out of any inferior 


ſs iffvi | 
— gc ine. « court, where the cauſe of action ſhall not amount 


rior court fut leſs ** to the ſum of ten found, or upwards ; but that 
than 10l, copies of proceſs ſhall be ferved (for the 2 * 
% | f 4 . 66 


Arreif, 


4 of which proceſs, a ſum not exceeding two ſhil- 
lings and fixpence ſhall be allowed in coſts), and 
« the like proceedings ſhall be had thereupon in 
ic ſuch inferior courts, in all caſes where the cauſe 
« of action ſhall not amount to the ſum of ten | 
« pounds, or upwards, as are directed to be had b 
« 12 Geo, 1. c. 29. in ſuch inferior court, in all | 
« caſes where the cauſe of action ſhall not amount 
« to the ſum of forty ſhillings.” Sea, 1. . ö 
« That from and after the iſt of Fuly 1779, in Proceedings. | 
« all caſes in ſuch inferior court (having juriſdic- f/ in cauſes 
« tion to the amount of ten pounds, or upwards), vide, and in 
« where the cauſe of action ſhall not amount to cavſes of 406. 
« fen pounds, or upwards, the like affidavit ſhall * nds. 
« be made and filed of ſuch cauſe of action, and 
« proceedings ſhall be had thereupon, as are di- 
« reed by the ſaid act of 12 Geo. 1. to be had, 
« where the cauſe of action amounts to the ſum of 
forty (hillings, or upwards, in ſuch inferior 
« court.” Sed. 2. | Ph | 
By the 12 Geo. 1, c. 9. The inferior courts 
« could hold to bail for forty ſhillings, or upwards; 
if under that ſum, the party plaintiff was to 
„ proceed by way of ſervice of the copy of proceſs - 
« on the defendant perſonally.” ?“ | 


* 
* 


By 1 Geo. 2. c. 14. / 15. it is enacted, That no No feaman hell 


be liable to be 


perſon whatſoever, who ſhall lift and enter himſelf e stef ie 


to ſerve his majeſty, as a ſeaman on board any of mojeſiy's ſervice 


his majeſty's ſhips or veſſels, ſhall be liable to be otherwiſe than 

taken out of his majeſty's ſervice by any proceſs or 5 Pe e 

execution Whatever, other than for ſome criminal Jef the — pres 

matter, unleſs for a real debt, or for other juſt mount to 20l. 

cauſe. of action, and unleſs, before the taking out | 

ſuch proceſs or execution, not being for a criminal 

matter, the plaintiff or plaintiffs therein, or ſome 

other perſon or perſons, on his or their behalf, Hall 

make aſſiduvit before one or more judge or judges 

of the court of record, or other court, out of which 

ſuch proceſs or execution ſhall iſſue, or before ſome 

perſon authorized to take affidavits in ſuch courts, 

taat to his or their knowledge the ſum jultly due 
and 


10), or up- SS 


„nt 5 arretk. 


and owing to the plaintiff or plaintiffs, from the de- 

fendant or defendants, in the action, or cauſe of 

F: action, on which ſuch proceſs ſhall iflue, or the 
* debt or damage and coſts for which ſuch execution 
fhall be iſſued out, amounts to the valus of twenty 

pound at the leaſt, a memorandum of which oath 

thall be marked on the back of ſuch proceſs or 

writ, for which memorandum or oath no fee ſhall 

be taken; and if any perſon ſhall be nevertheleſs 

arceſted, contrary to the intent ef this a, it ſhall 
and may be lawful for one or more judge or judges 

of ſuch court, upon complaint made thereof by the 

party himſelf, or by any his ſuperior officer, to ex. 

amine into the ſame by tne oath of the parties, or 

otherwiſe, and by warrant under his or their hands 

and ſeals, to diſcharge ſuch ſeaman ſo arreſted, 

contrary to the intent of this act, without paying 

any f:e or fees, upon due proof made before him 

or them, that ſuch feaman. ſo arreſted was actually 

belonging to one of his majelty's ſhips or veſſels, 

and airefted contrary to the intent of this act, and 

alſo to award to the party ſo complaining ſuch 

coſts, as ſuch judge or judges ſhall think teaſon- 

able; for the recovery whereof he ſhall have the 

like remedy that the perſon who takes out the ſaid 

execution might have had for his coſts, or the 

plaintiff in the ſaid action might have had for the 

recovery of his coſts, in caſe judgment had been 

given for him, with coſts, againft the defendant : in 

the ſaid action. 

Plaintiff uren Sec. 16. That it ſhall and may he lau ful to and 
ae eee or any plaintiſt, upon notice firſt given in writing 
appearance, andof the Cauſe of action, to ſuch ſeaman or ſeamen 
proceed to jucg-in his majeſty's ſervice, or left at his or their place 
ment, c. of reſidence, before his entering into his majeſty's 
| ſervice, to file a common appearance in any action 

to be brought for or upon account of any debt 
whatſoever, ſo as to entitle ſuch plzintiff or 

plaintiffs to proceed therein to judgment and out- 

Jawry, and to have an execution thereupon, other 
than 1 the body or bodies of him or them fo 

| i actually 
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be the ſame by the oath of the parties, or otherwiſe, 


e the _ execution might have had far his caſts, 


Aually belonging to one of his majeſty 8 ſhips, as 


aforeſaid. BD 
A ſeaman upon the ſhip books, though. he hay 31 


abſented himſelf, is a ſeaman within the act. 
Barnes 95. Armouters, gunners, &c. inliſted as 


2 ſeamen, are within it. Barnes 114. 1 Str, 
2. 7. 1 Black. Rep. 30. 
By Hat. 31 Gev. 3. c. 13. %. 65. © No perſon who No volunteer 


ſoldier liable to 
& is or ſhall cali or enter himſelf as a volun- coli. now 


« teer in his majeſty's ſervice. as a ſoldier, ſhall ee real debe 


« liable to be taken out of his majeſty's ſervice by of 20. 
« any proceſs or execution whatſoever, other than 


c for ſome criminal matter, unleſs for a real debt » Term Rep. 


« or other juſt cauſe of action, and unleſs before */% 
« the taking out ſuch proceſs or execu:ion (not being 
& for. a criminal matter), the plaintiff or ſome per- 


« {on on his behalf ſhall make affidavit, &c. that to Oath of the debt 
his or their knowledge the original ſum juſtly due to be made be- 


« and.owing to the plaintiff from the defendant, in fe a Judge, e. 


« the action, or cauſe of action, on which ſuch pro- 
« ceſs ſhall iſſue, or the original debt for which ſuch 


s execution ſhall be ſued out, amounts to 201, at leaſt, 


& over and above all coſts of ſuit in the ſame action, 
&« or in any other action on which the ſame ſhall be 

grounded; a memorandum of which oath ſhall be _ eee, 
% marked on the back of ſuch proceſs or writ z and if ued on the 

any perſon ſhall be arreſted contrary, it ſhall be back of the pro- 
„awful for one or more judge of ſuch court, upon ts. 
© complaint made thereof by the party himſelf, 


„or by any his ſuperior officers, to examine into 


and by warrant under his or their hands and ſeals, 
*to diſcharge ſuch ſoldier, without fee, upon 
s due proof made that ſuch ſoldier ſo arreſted was 
legally inliſted as a ſoldier in his majeſty's ſer- 
vice, and srreſted contrary to the intent of 
* this act; and alſo to award to the party ſo com- 
0 plaining, ſuch coſts as ſuch judge ſhall think rea- 
„ ſonable ; for the recovery whereof he ſhall have 
** the like remedy that the perſon who takes out 
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proceed do exe - 


«or the plaintiff in the like action might have had 
for the recovery of his coſts, in caſe, judgment 
25 had been given for bim with coſts againſt the de- 
Lo & fendant in the ſaid action.“ 7 

Plainiiffmay Sec. 66. Any plaintiff, upon notice firſt given 
ble common ( in writing, of the cauſe of action to ſuch perſon 
appracence,. aug . r perſons ſo entered, or left at his or their laſt 
cotion a#zinft place of reſidence before ſuch inliſting, to file a 
the goods, common appearance in any action to be brought 
« for or upon account of any debt whatſoever, ſo as 

© to entitle fuch plaintiff to proceed therein to 

« judgment and outlawry, and to have an execu- 

« tion thereupon, other than and ”=_ the 


4% body or bodies of him or them ſo inlifted as afore- 

a ad | 
Who are within Serjeants are within this act as well as private 
we aft. men, ſo is a drummer. 1 Black. Rep, 29. 1 Will. 


216. So is a gunner in the train of artillery, 
Stra. 7. So a trooper juſt inliſted. 1 Stra. 2. & 
recruits juſt inliſted. But an out- penſioner of 
Chelſea hoſpital is not. Harnes 422. 

But though they cannot be arreſted, yet ſuch per- 
ſons may be ſurrendered by their bail in their own 
diſcharge. 1 Burr. 339. Bend u. Jjaac, 1 Str. 
> | nn 

Whe net. Tpis 28 does not extend to ſoldiers impriſoned 

' for diſobeying orders of juſtices. 2 Term Rep. 270. 
Or on any other criminal account. 9 whe 
The penalty fo If a perſon procure another to be arreſted in the 


arreſting of 2,  Ffarſbalſea, or in any other court within London, 


erion at the ſuit 5 | 
4 another, not c. at the ſuit of any perſon, where. there 1s no 


knowing there- “ ſych perſon known, or without the plaintiff's 
4 „ conſent ; every perſon who ſhall procure any at- 
c reſt, Cc. and ſhall be accuſed by. inditment, 
« preſentment, or by the teſtimony of witneſſes, or 

„other due proof, fhall ſuffer ſix months impri- 

„ ſonment, without bail or mainprize; and pay to 

« the patty arreſted treble coſts, and forfeit the ſum 

<« of ten pounds for evety ſuch offence; to be re- 

« covered by action of debt, &c. againſt ſuch per- 

* ſon or perſons, their heirs, executors, or admi- 

| Sg Ces & niſtrators, 
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- niſtrators, as ſhould or ought to pay the ſame, by 
« virtue or force of this act; in which action no 
« effoign ſhall be allowed.” 8 Elix. c. 2. ſet, 5. 


| For what a Per /on may be held to bail. : 


Where there is a certain demand, which amounts 
to 10/. or upwards, as for money paid, laid out, 
and expended, money lent and advanced, money 

had and received, a demand on an account ſtated 

and ſettled, goods fold and delivered, work done, 
covenant for payment of money, money due on 
bond, for fees and diſburſements as an attorney, or 
on agreement to pay a certain ſum to the plaintiff 
(not by way of penalty), or on a judgment recovered, | 
the defendant may be held to bail of courſe, on a : 
conciſe affidavit, adapted to the cauſe of action. 

So if there be a general judgment againſt an ex- Executory, &e. 
ecutor or adminiſtrator, if he has been guilty of a 
devaſlavit, 1 Salk. 98. 1 Vent. 355. | 

So he may be held to bail on a judgment by de- 
fault againſt him, after the ſheriff has returned a de- 
vaſtauit. Comb. 206. Carth, 264. 1 Med. 16. 

I Salk, 98, 3 | PS | | 
In trover the defendant may be held to bail of 
_ courſe. 2 Str. 1122. Cotop. 529. For this is more 
an action of property than a fort. 1 Wilſ. 23. 
Cattin v. Caitin, And there is no occaſion for a 
judge's order.  /bid, © 1 | 
In an action on 26 Geo. 2. c. 21. for having un- 80 may be held 

ſealed wrought ſilks in his cuſtody, ſpecial bail is to bail on 26 

required by the eighth ſection, and in this caſe af- * ** © 37 
fidavit need not be poſitive, for the act does not 

require affidavit at all. 3 Burr. 1569. Rex v. Reberd. 

In actions on 11 and 12 HV. 3. for offences in So on 11 and 12 

exporting wool, defendant may be held to bail, V+ 3: 
but the cauſe of action mult appear in the writ. 

In ſcandalum magnatum plaintiff may have ſpecial So on ſean. mag. 

bail on motion and order. Earl of Stamford v. | 

Gocdball, L. Ray. 74. 1 Sid. 183. 2 Mod. 215. 

Altnough 


94 | Arrelk. 


80 if nonproſſed Although plaintiff has been nonproſſed in 2 
on former former action for want of a declaration, yet de- 
* fendant ſhall find ſpecial bail to a ſecond action, 
for he ſuffers enough by paying coſts in the firſt 
15 action, and therefore ought not to be in a worſe 
condition than before. L. Ray. 649. Str. 439. 

| Turton v. Hayes. 3 | 
So on judgment Alſo defendant may be held to bail in debt on a 
if be neglets judgment, though defendant might have pleaded 
-- ga bankruptcy to the firſt action. Sfr. 477. Combs 
5 v. Blackall, Alſo on a contract to transfer ſtock 
borrowed. Adams v. Perells, Ibid. 497. | 
| Bail is required in an action on an award, where 
On an award. the arbitrator awarded 111. and 3l. coſts; although 
he was originally held to bail for 111.: For the re- 
ference put an end to the firſt action, and a new cauſe 
of action aroſe by the arbitration, Collins v. Powell, 

2 Term Rep. 756. 15 SE | 

Defendant may be arreſted for the penalty of a bond, 
When for a pe- Conditioned for the performance of a promiſe of mare 
nalty. riage, where the penalty is the rea] debt, or rather 
in nature of ſtated damages. 1 Wilſ. 59. 3 Burr. 
1351. 1373. Dougl. 450, But not for the penalty 
. of a bond. Kirk v. Strickland, Dougl. 450. Con- 

ditioned for payment of money. ' | 
Upon the 9 Ann. c. 14. which gives an action of 
Beil upon the debt within three months againſt the winner, the 
app ind queſtion was, whether the defendant could be held 
the winner. to bail? the defendant's counſel comparing it to the 
caſe of actions upon penal ſtatutes, where no bail 
js ever required, But the court held, there ovehit 
to be ſpecial bail in this caſe, which is at the ſuit 
of the party grieved, and wherein the defendant is 
a a debtor to the plaintiff; and the clauſe is to be 
conſidered as remedial: and therefore, upon conſi- 
deration, and talking with the other judges, ſpecial 

bail was ordered, Turner v. Warren, Str, 1079. 
OS 5 In debt on the judgment, the defendant mey be 
Deſendent may held to bail (V no bail be given in the original action), 


be heid to bail . : 2 
0 dett en the notwithſtanding a writ of error he brought on the 


" judgment, it, &. Ls \ Ctigina! 


eiiginal ation; and bail be given on the wiit of 


. error. Comyn's Rep. 556. Comb. 556. | 
| In an action for double rent, upon holding over, Double rent, | 
1 upon the 4 Geo. 2. c. 28. plaintiff may e ſpe- T 
. cial bail for the double rent. i 
: In what Ations Defendant cannot be bald. to Bail. Y 
. But where the damages are uncertain, as in covenant Where the de- =M 
| where no m:nty is covenanted to be paid, treſpaſs pa; + 
; ? be held to bail, WW 
aſſault, battery, conſpiracy, aſſauit and Falſe impriſon- M 
. ment, ſlander (except in ſlander of title), actions again/t Wy 
| bail on the bail bond, penal flatutes (unleſs expreſsly "1 
: enacted), malicious proſecution, action for trim. con. on i 
bond for performante of covenants, debt on recognizance [li 
s of bail, replevin bond, nor on a nonſuit for caſts. iy 
1 5 Burr. 2660. The defendant cannot be held to 1 
y bail of courſe. WS 
In actions of afſſuult, impriſonment, Land, magn. Juige's order or mu 
, and other perſonal wrongs, 4 prin 145 is rf nn PF 
: the damages will exceed 10l. the court, or any judge, *M 
1 on an affidavit of the circumſtances, will give leave Be 
A to the plaintiff to ſue out a writ to hold defendant to * 
2 ſpecial bail : But in theſe caſes, the defendant muſt 1 
. be ſtated, that he is going to quit the kingdom. Vid 1 
f 4 Burr. 2117. Sid. 307." Ray. 74. Lev. 309. Is 
R. MH. 8 Ann. c. I Salk, 99. 3 
5 In an action of debt upon judgment, whether Debt on the 0 
2er ver dict or by default, the defendant cannot be Judgment. I 
. | arreſted, if he was previouſly held to bail in the original "= 
N uctien. Say. Rep. 160, © 1 W- 
: Nor on a judgment, unleſs the original debt or da- If debt or dns | " 
4 mages (without the coſts) amounted to 101, Palmer —_—_— er 1 
0 v. Needham. 3 Burr. 389. 1 Will. 120. Cow. 3 
. Rep. 128. Str. 975. 1077. 4 Burr. 2117. Bali 57 
1 ther v. Gilbs, R. H. 5 Geo. 2. FE Ry 
, Bail cannot be had on an action on the ſecond * — uote 
1 judgmen:, where bail has been given on the firſt, Ms 
Ghambers v. Robinſon, 2 Ser. 782. e 
* 
e 
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What Perſons are not. to be held 
Vail in Ctvil Caſes, | 


DEERsS of the realm, members of parliament, 
peereſſes by birth, 1 Inf. 131. 2 nfl. 50, 
4 Bacan Abr. 228, ; peers of Scotland, 2 Str. 990.; 

a peereſs by marriage, Co. Lit. 16. 6 Co. 53. Dyer 

79. members of convocation actually attending 

thereon, 8 H. 6. c. 1.; biſhops, ambaſſadors, or 

the domeſtic ſervant of an ambaſſador, really and bona 

fide in that capacity, Stat, 7 Ann. c. 12. 3Wilf. 33. 

2Str. 797. 2 L. R. 1524. 4 Burr. 2016, 17.3 

3 Burr. 1676. the king's ſervants, 1 Ray. 152. 

8 Mad. 12. ; marſhal, warden of the Fleet, 1 Vent. 

65. ; clerks, attornies, and all other perſons attend · 

ing the courts of juſtice, 4 inf. 72. 2 Inf. 551, 

12 Med. 163. ; elergymen performing divine ſervice, 

and not merely ſtaying in the church with a fraudu- 

| lent deſign, 50 Edu. 3. c. 5. I K. 2. c. 16.; ſui · 
Witneſſes, tors, Bro. Priuil. 57-3 witneſſes ſubpcena'd, and 
other perſons neceſſarily attending any court of record 

upon buſineſs, Sir T. Raym. 101. 1 Vent. 11. 

Rules in Chan. 217. ; witneſſes properly ſummoned 

before commiſſioners of bankrupt, or other commiſ- 

Heirs, ereeutor, ſioners under the great ſeal, x Att. 54. 3 heirs, exe- 
3 cutors, or adminiſtrators, R. M. 1654. ſailor or 
| volunteer foldier (unleſs the debt is twenty. pounds), 

1 Geo. 2. c. 14.f. 15. 31 Ges. 3. c. 13. /. 65. Alſo 

the courts not only protect the perſons of their attend- 

ants, but likewiſe all thoſe things that are neceſſary 

for their journey or the defence of their ſuit; à Noll. 

When not al- Abr. 273; but the privilege the court allows their 
_ officers is reſtrained to thoſe ſuits only, which they 
\ bring in their own right; for if they ſue or be ſued 

© © "as executors or adminiſtrators, they then «epreſent 
common perſons, and are not - intitled to privilige. 

Heobb. 177. Dyer 24. pl. 150. 2 Sid. 157. Laich. 

199. Gods. 10. un > baxnedatib 50. ey 

Iriſh peers, But this privilege does not extend to Iriſb or othet 
foreign peers, à If. 48, 3 Inj. 50. or to peireſſes by 
; | marriage; 


| What Perſons not to be Arrelted. 97 


marriage, if they afterwards intermarry with common- 
ers. Co. Lit. 16. 2 Inſt. 50. 7 Co. 15. 16. 

And though the ſervants of peers neceſſarily employed Servants of peerss 
about their, perfons and eſtates, could not formerly = 
be arreſted, 2 Str. 1065. 1 Wi, 278.; yet this pri- 
vilege ſeems to have been taken away by the. ſtatute, 


D 


10 Geo. 3. c. 50. / 2. ' 


: 4A 1 e 7 8 Nee oft 
3 F > * D 5 = 
de ane a Dont, „ ren eee r 0 © WY Ss Ss, bl M 5 9 ST - Z 
I _ n ra wa = - \ 
e N 


r „ pat fn iv a Wada 
ww V * 2 N L * 1 4 el 
N ee e Nats \ 
{Pe RE CA IE e : 
* 7 CAL . 3 Ah y 
. a A S tos Ling A (he: N e 


2 e 1 


cry, &c. Bro. tit. Corp. 43. 3 Keb. 126, 7. | 

Where an executor or adminiſtrator hath perſonally Executor or an 
promiſed to pay a debt or legacy, he may be arreſted. „ 1 : 
1 Term Rep. 716. Mackenzie v. Mactenzie. PE 294: 6 995 
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he joins are not officers of the court, nor intitled to 
the attachment which the court grants againſt its 
own officers. 2 Roll. Aör. 274. „ 
In caſe a banktupt ſhall be arreſted coming to ſur- A bankrnpt pri- 
render, or after his ſurrender ſhall be arreſted with- 8 | 
in 42 days, that then on producing the ſummons, or _ 
notice, under the hands of the commiſſioners or aſ- 
ſignees, and giving the officer a copy thereof, he ſhall 
be diſcharged; and if detained, ſuch bankrupt ſhall 
have for his own uſe five pounds for every day he is 
detained. Stat. 5 Geo. 2. c. 30. fog 
The bankrupt muſt in this caſe, to protect himſelf, 
make an adlual ſurrender; becauſe the ſooner he 
does it, the better for his creditors. Therefore the 
court held, that a bankrupt coming from Holland io 
ſurrender. on the forty-ſecond day, and his time en- 
larged, he did not do fo on the forty-ſecond day, that 
= arreſt was gcod. Kenyon v. Solomin, Cowp. 
150i ;- 21208; e NF | 
In - action againſt h»/band and wife, the huſband If the wife be 
alone is liable to be arreſted, and ſhall not be diſ. *r*fe9. 
charged until he have put in bail for himſelf and wife. 
Vent. 49. 1 Med. 8.; and if ſne is arreſted, ſhe 
ſhall be diſcharged on common bail, 1 Term Rep. 
486. 1 Salk. 115, | 
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ö What Perſons not to be Arreſted. 
V In what Cafes Defendant may be ed to bel «ſrc 


The general rule is, when defendant has been once 
arreſted, he cannot be arreſted again for the ſame 
- Cauſe of action. Nemo debet bis vexari pro eddem 
cauſa. 2 Str, 1209 _ 3 
If a fecond writ But when the defendant was arrefted on a writ, 
| 33 Om pending the ir cauſe, and wherein he had been pre- 
common bail, Viouſly arreſted, the court ſaid, the plaintiff had been 
| - too quick, for he ſhould have had the coſts taxed and 
paid before he took out the new writ, and diſcharged 
the defendant on common bail. Belifante v. Levy. 
2 Str, 1209. | | 9 
Where a man In a ſimilar caſe, where it appeared that the bail 
"roo _ "a bail in the prior action were foreſworn, the court refuſed 
action pending to aſſiſt the defendant, and faid the plaintiff was 
fir right in laying hold of him as he did, for had he 
diſcontinued before, the defendant would probably 
have run away, and therefore diſcharged the rule for 
= common bail, Olmius v. Delany. Str. 1216. 
After nonvros, Where the plaintiff is nonprofled for want of de- 
| 3 claration, and he pays the coſts, it is holden that be 
Cond ation, may again arreſt the defendant, for he ſuffers enough 
by paying the coſts, and therefore ought not to be in 
a worſe condition than before. Turton v. Hayes. 
Str. 439. Lord Raym. 1649. . 
$o where ation So where he miſconceives his action, and moves 
is wiſconceived. to diſcontinue, and pays the coſts, he may take out a 
new writ, and hold the defendant to bail de nove. 
2 Wilſ. 381. 65 
But not when But where the bail had juſtified for 23340. and the 
1 plaiutiff not liking them, obtained the uſual fide 
* bar rule to diſcontinue, not diſcloſing that bail bad 
juſtified ; and then brought a new action on the ſame 
bonds, and laid the venue in Middleſex inſtead of 
London, made a freſh affidavit of the debt, and had 
the declaration marked by the clerk of the rules to 
charge him in cuſtody, in order to detain him till 
the next term; on diſcloſing the matter by the 
clerk of the rules to the court, the court ſent 2 
| | - the 


Wat Perkviis hot to be Arretted, 


the attorney, whoſe counſel cited the caſe in Str. 
1216. as in point. The court at firſt heſitated what 
to do; but held it to be a trick and an unwarrantable 
conduct in the attorney, and that it ſhould not have 
the intended effect, for he ought to have aſked leave 
of the court to charge the defendant in cuſtody, diſ- 
cloſing the whole of the caſe to them; and at firſt 
thought of making a rule to ſhew cauſe why the plain- 
tiff ſhou!d not be at liberty to do ſo. But at length 
they diſcharged the fide bar rule, which gave plain- 
tiff leave to diſcontinue. So that the bail to the for- 
mer action (who had juſtified) ſtill remained liable to 
their recognizance. Belchier v. Ganſell, 4 Burr. 205 2. 


Affidavits. 


A FFIDAVIT ſignifies in law, an oath in 
writing; and to make affidavit of a thing, is 

to teſtify it upon oath. An affidavit, generally 
ſpeaking, is an oath in writing, ſworn before ſome 
perſon who hath authority to adminiſter ſuch oath; 
and the true place of hab:tation, and true addition of 
every perſon who ſhall make an affidavit, is to be 


inſerted therein, 1 Lill. Abr. 44. 46. Afidavits What it is to 
ought to ſet forth matter of fact oniy, which the contain 


party intends to prove by his affidavit, and not to 
declare the merits of the cauſe, of which the court is 
to judge. N | l 
An affidavit muſt ſet forth the matter poſitively, 
and all material circumſtances attending it, that the 
court may judge whether the deponent's concluſion 
be Juſt or not. 1 New Ab. 66. 28 
The ſtat, 12 Geo. 1. c. 29. requires the cauſe of 
action to be 10l. to hold to ſpecial bail; and both 
the ſtatute and the eſtabliſhed rules of the court 
require a poſitive oath to be made of the debt, and 
not couched in' words of reference, except in the caſe 
of aſſignees, executors, fc. Term Rep. 1 V. 83. and 
they muſt ſwear as to their belief of the debt. 
23 H 2 The 
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To be filed. The afiduvit muſt be filed before or at the time 
| of "ſuing out the writ, or Ah court will diſcharge the 
party from the arreft, on h ag Common, bail. 
Who vey woke An affidavit of the cauſe o eps 1 be made 
the affidavit of hy the plaintiff, his wife, or a t ird perſon, and ma 
— be loft before the Ne, 's attorney if ay ua 
| commiſſioner, Rule E. 15. C. 2. But it muſt be 
ſworn by ſome perſon, who is competent to be 2, wit- 
neſs; and therefore it is bad if made by a perſon 
convicted of felony. 5 Mod. 74. 2 Salk. 261. SS. 
Ci. anot join debt If the plaintiff joins debt and aſump/i 7 together, i ia 
8 in one one athdavit, the court will diſcharge defendant: in 
Pe this cafe, the court did not ſeem to lay much ſtreſs on 
the objection of its being a fraud on the ſtamp duty. 
555 Burr, 2690. Croke, and another, v. Davis. 
Nor againft ſeve- So where ſeveral defendants are joined, and the 
| — dhe ein cauſe of action is ſeveral, there muſt be ſeveral 
is ſeveral, ftamps for the affidavit, Bough Rep. 217. n v. 
Loc tyer. | | 
\ By flat, 29 Car. 2. e. 5. * Aren Ge. 
wi the courts at . e/lmin/ler, by commiſſion, may 
ower perſons in the ſeveral counties of England, 
5 take affidavits concerning matters depending in 
their ſeveral courts, | 
Who to be male The affidavit may. be made. before any judge of 
ns, the court, or commiſſioner of ſuch court in the 
country, even though ſuch commiſſioner is concerned 
as attorney for the plaintiff, R. E. 15 Gee. 2. or 
N before the cer who {ſues the writ, or his deputy : 
Is, to be paid. for which affidavit one ſhilling is to be paid _ 
the ſtamp duties, and to be filed with ſuch pliers 
or his deputy.,, /big. Reg. 3. 
To be ingrofled on treble {ixpenny ſtampt paper. 
The court win Where there is a good cauſe of action, and a pro- 
not receive a per aftidavity the defendant may be held to bail, and 
- af. the court will not go out of the affidavit, or prejudge 
2 entering into the merits upon whigh/ it 
is founded. 1 Salt. 100. The plaintiff, therefore, 
: muſt lande UE fall 4 his Ravi. = 2 5 the con- 


«© | | ank 


ag appears by agreement bearing date ſuch a day. Com- Steement. 


4 ed}. 166510190 hat 50G Hum tivibitt on i 
plaintiff, nor a counter or contradifory one, on the 


maſter in Holland, who certified an account there- poſitive affidavit 


251. 


affidavit made in Anmfterdam, which deponent be - 


r 10ĩ 


part of the defendant. Heathcite v. Goſling, 2 Str. 
1157. 1 Wilf. 335. Emerſon v. Hawkins, © 


in what Caſes the Affidavit is not ſufſeient, 


If the affidavit be, that defendant borrowed 20007. Affdavit as ap» 
of plaintiff on bottomry, which money is now pes ap 
and owing to plaintiff by virtue of ſaid bond, 2 
thereby may appear, it is not ſufficient, for the money 
may be paid and not appear. Str. 1157. Heathcote v. 
Goſling.” © lhe he . C 
1 he plaintiff made oath of his debt before a burgo- There muſt be a 
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of to the plaintiff's agent here, who makes an affi- held to ball. 


davit that he believes the ſaid oath and account 
current are true, and deſendant was held to bail: 
common bail. was ordered: for a poſulive affidavit - 
is always required, and affidavits going only to be- 
lief, are inſufficient. Van Morſell v. Julian, 1 Wilſ. 


— 


That defendant was indebted to him in ſuch a ſum As appears by a- 


mon bail ordered. Jennings v. Martin. 3 Burr. 1447. 1 
For the affidavit is only couched in terms of refer- | 
ence, Vide I Burr. 655. Pomp v. Luduigſon, the 
like reſolution. i ol 3 a 
That defendant is indebted to plaintiff * in 200. According to bill 
te zccording to the bill delivered by the plaiatiff to ve es. 
«the defendant,” is inſufficieat, William, v. Jaci- 5 
ſon, 3 Term Rep. 575. VVV 7 
Affidavit by a merchant in London, the defendant Merchant, 
owes plaintiff ſo. much, as appears by plaintiff's 
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lieves to be true, not ſufficient, Str. 1209 

Ries v. Beliſante. E | 
Affidavit by a third perſon, that defendant is in- Third perſon, 

debted to plaintiff, as appears by. account, or / 

bill and indorſement, or bond, under defendant's . 

hand, not ſufficient, 1 ufc 121. 279. Rollin v. 
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Book - Keeper. 


As executor, &c, 
In his fi da vit 
muſt ſwear as to 
his belief, to 
hold to bail. 


| Alidavits, 
Bot affidavit that defendant i is indebted to plaintiff 


” in 10l. as be computes it, is ſufficient... 2 Burr. 
103 2. Mauliiy v. Richa 


As appears by 
the dill, not 


On affidavit that the = is indebted to the 
plaintiff Nollin in a certain bailable ſum of money, 
by virtue of a bill of exchange, indorſed by the payee 
for the plaintiff, as r by the ſaid bill and in- 
derſement, and that Mills the defendant accepted 
the bill, but had refuſed payment, that the. bill was 
proteſted, and though the affidavit was politive-that - 
the defendant. had accepted the bill, court ordered 
common bail, becauſe the affidavit only ſwears that 
the defendant is indebted, as appears by the 18 bill, 
Rollin v. Mills. 1 Hilſ. 2709. 

So if made by plaintiff's book- keeper; that he 
was indebted in 3400l. as deponent verily. believes. 
Str. 1226. Clap hamſen v. Bowman, . © 
In what Caſes it is ſufficient where the Plaintif ſues 

as "Aſſignee, Executor, &c, 

Where an affignee of a bond ſwore that the 

obligor was indebted in 901. for principal and intereſt, 


as he believed, this was beld ſufficient, L:oeland 
and Baſſet. 


1 Wilſ. 2 32. 

If an executor ſwears to the books of the teſtator, 
and that he believes them to contain a true account, 
and that the debt is ſtill unpaid, it is ſufficient to hold 


to ſpecial bail. But an affidavit by an executrix, that 


the defendant was indebted to her teſtator (ſo much) 
&s appears by the books of her teſtator, was held in- 
ſufficient. Sir. 1219+ Walrond v. Franſham. © 
In the caſe of Sheldon, executor, v. Buker, Mr. 
Buller ſald. The general rule is, that there muſt 
a poſitive offidavit : the caſes of aſſignees, executors, &c, 
are by way of exception to that rule; then a party 


claiming under that exception muſt ſhew a caſe 


where it has been allowed. In thoſe cafes, if he 
ſwears that © he believes it to be true,” this is as much 


as he can do, becauſe the tranſaction in general does 


not come within his own knowledge. But there is 
no caſe where the affidavit has been allowed to be 
ſufficient to hold the defendant to ſpecial bail, with- 
out adding the belief of the party who made it. The 

afhdavit 


© OTF mos DD SH Gw= * Yu we Nt 
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as the deponent believed held good. Swaine v. Cram- 


Kc. without adding, that defendant had taken and re- 


g0;d; Holland, qui tam, v. Bothman, 4 Term Rep. 228. 


s ww F* han w w 


of the penalty, becauſe any other informer might 
_ previouſly have commenced the action. Davis v. 


made by the defendant's executor, &c. to pay a ing Premite by 


1 n to the Plaintiff | in 1000. for the reaſons herein 


ow» 9 _ 1 i SS GO waa 9 _ % ee oF © 


Affidavits. — 


affidavit was, * indebted to bim as executor for money 


« had and received by -defendant as receiver of the rents, 


and as appears to deponent to be the true balance upon 8 


«© the flewardſhip account by him delivered to this de- 
i ponent, and from the ſeveral articles of diſburſement 
6« therein contained. He ought to have ſaid that he 


believed the account to be true; therefore held in- 


ſufficient. 1 Term Rep. 84. | ky 
If aflignees ſwear that defendant is indebted, as 2 


| appears to them by the laſt examination of the bankrupt, 


as they believe, and that they have not received the debt, 
or any part of it, and that they believe it to be till due, 
it is ſufficient. 4 Burr. 1992. Barclay aſſign. v. Hunt. 
Affidavit ſtated that defendant was indebted for 
goods ſold, as appears by the bankrupts books; and 
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mond. 4 Term Rep. 176. 
The affidavit on the lottery act, 22 Geo. 3. c. 47. Later 200. 
alledged, that defendant had promiſed and agreed to 
pay to ſeveral perſons by name, divers ſums of money, 
on certain events and contingencies, relating or ap- 
plicable to the drawing of certain tickets or numbers, 
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ceived any money in conſideration of ſuch promiſes, was held 


An afdavi to hold to bail on the lottery act, On lottery- ac. 
42 3 c. 1. ſhould ſpecify the nature of the era 

ence, and aver that the defendant has incurred the offenee. EO. 
forfeiture : but the offence need not be deſcribed cir= bo 
cumſtantially; nor is the plaintiff obliged to ſwear i 
that the defendant is indebted to him to the amount 


Mazzinghi. 1 Tem Rep. 705. 
An affidavit to hold to bail, ſtating a promiſe. An affidavit ftat= 

legacy of 1c0l, bequeathed by his teſtatrix, and Jane Oe 1 2 

confeſſing aſſets to the amount of 2801. but that due, &. 

the plaintiff, not receiving the ſaid ſum, cauſed ſe- 

veral applications to be made to the defendant with- 

out effect, therefore that the defendant is juſtly in- 


H 4 before 
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Accordirz to 


204 „„  KKdavies, 


before mentioned. Court beld that an affidavit to 
hold to bail muſt. be poſtiua, and nothing ought to be 
left to be collected by inference. It ſhould have 
ſtated in addition, that the ſum is lill due and unpaid. 
Mr. Juſlice Bullr.— The court is ſo ſttict in 
conſtruing affidavits to hald to hail, that in one in- 
ſtance they held an affidavit; ** that the defindant a- 
bo , zndetted to the plaintiff ia 5000. for money had and 
4 Burr, 4126. ( received, and ſor which he had net accounted,” to be 
| --nfufficient, which was a much ſtronger caſe than the 
- preſent; and, if I am not miſtaken, the caſe which 


2 Burr, 1032, Was cited at the bar has ſince been over-ruled. An 


aaffidavit to hold to. bail muſt be as firong and po- 
ſitive as an affidavit to change the venue, The caſes 

of affignees, Sc. are exceptions. Maclenzis v. 
Maclenzie, 1 Term Rep. 716. | A ALY 


Lottery at, A plaintiff who ſues for penalties under. the lott 
| act, 27 Geo. I. c. 1. / 2. muſt make an affidavit 
previous to the ſuing out of the writ, ſpecifying the 
amount of the penalties. King, qui tam, v. Horne, 
4 Term Rap. 349. 5 90990 1% 
Acappears by An affidavit to hold to bail, that defendant is in- 
maſter's alloca- debted to the plaintiff in a certain ſum, „ as appear: 
288 ä & by the maſter's allocatur,” is not ſufficiently poſitive, 
becauſe he ſhould. have ſworn, “ the debt is flill due.“ 
Powell v. Portherch, 2 Term Rep. 55. 8 „ 14 
An affidavit to bold to bail, that defendant is in- 
bill delivered. © debted to the plaintiff in 20ʃ. according to the bill 
8 delivered by the plaintiff to the defendant, is inſuffi- 
cient, Williams one, &c. v. Jackſon,' 3 Term Rep, 


375˙ | 7 
All »fdarits Eaſter Term, 31 Gio. 3d. 


token by M. J. ES "i 4 afar ths dil tin 7; 
ae Tt is ordered, that from and after the laſt day of 
muſt te re»d and Trinity term next, where any affidavit is taken by any 
exprefled in the commiſſioner of this court made by any perſon, 
Jurat by the who from his or her ſignature appears to be literate, 
comm . 3 41 __ X © \ . | . 

+... the commiſſioner, taking ſuch; affidavit ſhall certify or 

fate in the jurat that the affidavit was read in his pre- 


ſence | 


1 


* * 
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once 10 the part ne #he ſame, and that fuch farty 
ns ANG 15 ange. fam? a Gab? 2 7 
the ſaid party Wrots his her 2 nutur in the 6 32 
of the commiſſioner taking" The aid affrdovit.” Ps OI 
In the King's Bench! ' —- 
John Doe, of Mill. feel, Chen 25 re, eme taylor, For work done 
maketh oath and faith That ichard Ro is jet e 
indebted unto this deponent in 207, for del 


and Ever tradeſ- 
labour by this deponent done and performed for. the s bill for 
ſaid Richard Roe, and for materials ſound. 3 2 
John Doe, of Mill firiet, Cheapſade, Landon, ware- this affi-iavite 
houſeman, 'maketh/'oath and fairh, That Richard fr * fold © 
Roe is juſtly indebted unto this deponent id 10ʃ. an 1d a 


upwards. for goods ſold and delivered. 


Jon Doe, of, &c. maketn oath, and ſaith,” That For money lent 


Richard Noc is juſtly indebted unto this depunent, 
in 1000. for money lent and advanced at his requeſ?, 
For money by this deponent laid out, expended, For money lid 
and paid for the (aid Richard Ros at his requeſt, out, - 
For money had and received to ts for the ule of ir money had 
this deponent. | Yen 
Inde bred unto this deponent in 1000. on an ac- Upon an acount 
count ſtated, ' | OTC TE Os, 


For the work and Jabour by this deponent done For work do 


for the ſaid Richard Ree, and for materials found — 
therein, and for goods ſold and delivered to the ſaid 5h 2 
Richard Roe and alſo for money by this deponent ed, meney laid 
laid out, expended, and paid, and for money lent and ent, leah} an 
advanced, and allo for money by the ſaid Richard received. 

Roe had and received to the ue of this deponent, 

John Denn, of, &c, woolen draper, maketh For goods ſold. 
oath and ſaith, That Richard Fenn is juſily in- 254 dchve.cd by 
debted to this deponent, and bis partner Richard N 
Rie, in 100/, for goods ſold and delivered, 

The plaintiff's ſervant, if he knows of the debt 


being contracted, may (in the abſence of the maſter) 


make affidavit of the debt being due to plaintiff, 3 | . > 5 


which will hold deſendant to bail; ; then the offida- 
vit will run thus: © 
Joſeph” Lamb, ſervant to Richard Ria of Netw- For goods fold 
qute-fireet, London, leatherſellet, maketh' oath and 7 _ 
UBT dee LR ATR Wiel rant. 


_— 


n 1 3 1 
oY \ 


T 
* 
q 41 
(+, 
; * K 
j 0 5 
: af © 
N 
12 
[ P. | 
[ 1 
7 
Vs 
' 7 g 
i IS 
4 "HC 
k 5 
1 
q I TR 
_ KEY 
if Þ . 
$5 * . 
= N 4 
* T 1 
1 
FF 1 
5 3 >: 
oF 5 
RIS 
4 7 5 1 
: ev, 
: F Ln, 
, N 
5 OS 
4 


106 „ Allidabits. 


faith, That Jobn Denn is juſtly indebted to the Taid 
Richard Feen, in 40l. for goods ſold and delivered, 
and for work done by the aid Richard Fenn, 
If the work be done by a carpenter, coach- maker, 
or any other trade, wherein ſervants and carriages 
are employed, the affidavit may be thus (though in 
point of law all is ſuppoſed to be done by the maſter, 
and may be ſo laid in the declaration): 
For work done For work and labour done and performed by this 
by the plaintiff - deponent and his ſervants for the ſaid John Denn. 


__ * For the hire of divers horſes, mares, and geldingy 
For the hire of of this deponent, by bim this deponent let to hire to 


Wo the ſaid John Denn, and at his requeſt. 

For work done For the work and labour of this deponent as 2 

rag oa ſurgeon, by him done and performed, in and about 
the healing and curing of the ſaid John Denn of 
divers wounds, and alſo for divers medicines, po- 
tions, and plaiſters, by this deponent found and 
provided for the ſaid John Denn, at his requeſt. 


For medicines For divers medicines, and other things, found 
2 as an apo and provided, adminiſtered and applied, to the ſaid 
. ; Jobn Denn, by this deponent as an ee and 


alſo to his family at his requeſt. 
For depaſturing For feeding and depaſturing of divers cattle of the 
a; ſaid 7ohn Denn, at his requelt, for the ſpace of fi 
weeks, now elapſed, 
For the wand For the uſe and occupation of a certain meſſuage, 
bout. and lang, and divers acres of land, with the appurtenances, 
. ſituate in the pariſh of High Mycomb, in the county 
of Bucks, for one year, now elapſed. | 
The like of a For the uſe and occupation of a certain meſſuage, 
meſſuage. with the appurtenances, ſituate in Frith. fireet, Soha, 
in the county of Middleſex, held by the ſaid Jabn 
Denn of this deponent, tor the ſpacs of one year, now 


Wc: . elapſed. _ 
For part of a For the uſe and occupation of certain rooms and 
melſuage, apartments, part and parcel of a certain meſſuage 


of this deponent, ſituate in Flet-/ireet, Londen, held 
and enjoyed by. the ſaid Fohn Denn, por the ſpace of 


half a year, now elapſed, | 
x | 1 For 


„For certain bene of rent, due and owing from Por arrears of 
the faid Jobn Denn to this deponent, for the uſe and OO 2 


| occupation of a certain meſſuage or tenement, with 


the appurtenances, fituate and being in the. pariſh 
of St. -Bride's, Fleet-fireet, London, demiſed by 
this deponent by indenture of Jeaſe to the faid 
Jobn Denn. FE . Tes 4 | 

For a gelding ſold and delivered by this deponent Fer a gelding 
to the ſaid John Denn, at his requeſt. ; folds 

For meat, drink, waſhing, lodging, and other For meat, drinks 
neeeſſaries, by this deponent found and provided W*ſhing, &c. 
for the ſaid: Jahn Denn, and his family, at his re- 
veſt, PEE | 
yy B. of, &c. maketh oath and faith, That To bold an ad- 
C. D. is indebted unto this deponent in the ſum of miniſtrator to 
20]. by virtue of a certain judgment by default gast return. 
reco.ered by bim againſt the ſaid C. D. as the ad- ed by the ſheriff, 
miniſtrator of J. K. deceaſed, in Hilary term laſt | | 
paſt ; and to a writ of feri facias upon which ſaid 
jodgment the ſheriff hath returned nulla bona and a 
devaſtavit by the ſaid C. D. of the effects of the ſaid 
deceaſed, to the amount of the ſaid 20/. Vide Combs 
206, . Re e 


Notes of Hand, 
John Denn, of Burford, in the county of Od. Duwe amin 
ford, farmer, maketh oath and faith, That Richard dhe drawers 
Fenn is juſtly indebted unto this deponent in gol. 


9 the drawer of a promiſſory note, payable to 
this deponent or order, at a day now paſt (or on 


| demand), | 


On a promiſfory note, drawn by the ſaid Richard lndorſee again 
Finn, payable to one A. B. or order, and by him die, r. 
indorſed to this deponent. ; 

Is juſtly indebted unto this deponent in fifty Indorſee apainft 
pounds, as indorſee of a promiſſory note of hand, the indorſer, 
1 to this deponent, payable at a day now 
Pals EC : 

: Is 


rr 


a 
— 


| Drawee agair ſt 


an indorſer, 


108 | Alfidavits. 


Ons note, here Is juſuy indebted unto ibis deponent in vol. upon 


— 'a- promiflory note drawn by the ſaid Richard Fenn, 


againſt the payable to this en or ee _ rool. at 2 

drawer, day now paſt. ; 7363 , 

Caker's affrm- H. B. of Fe. (being one ofiths: dende called 
ion. Banakers), ſolemnly affirms, That C. B D. is juſtly in. 


debted unto this affirmant in 20l. on a promiſſory 
..-ncte, drawn by the ſaid C. D. d to this dex 
ant, or e at a d now _— * . | 


Drawee wt: * of &c. grocer, e a and: cath 

acceptor. That C. D. is .indebted to this deponent in 70l, as 

„ie the acceptor of a bill of exchange, ene to this 

| 833 or order, at a day now paſt. | 
Maketh oath and ſaith, That John Denn is juſlly 

indebted to this deponent in 100. as the drawer of 

a bill of exchange, payable 49 this Wen or 

order, at a day now paſt. 

Indorſee 2gainft Maketh oath, and faith, That 0 D. i is juſtly-i in- 


he drawer, wh 
nate rg Pn debted to the deponent i in 701. on a bill of exchange, 


drawcr, 


owa order, drawn by one E. H. on J. X. payable to his own 


order, and by the ſaid G. H. indorſed to this depo- 
nent, payable at a day now paſt. 5 
Indorfee againſt That C. D. is juſt aly indebted to this deponent i in 
701. on a bill of exchange, indorſed by the ſaid C. D. 
to this deponent, and payable at a day now paſt. ' 

A B. of, Sc. maketh oath and faith, That the 


In trover for 


— defendant now hath, or lately had, in his poſſeſſion 
diyers goods and chattels of this deponent's, of the 
value of 100/. which he hath unlawfully converted 
to his own nſe, 

Trover for a 


That C. D. hath, in his polſelſion,' a certain pro- 
heocmidt ry note. miſſory note of hand of this deponentꝰ's, bearing date 
the 5th day of June 1783, whereby one A. B. ſix 
weeks after the date thereof, promiſed to pay to this 
deponent, or order, 40ʃ. for. value received; and 
Which ſaid promiſſory note the ſaid defendant hath 
unlawcully converted to his own uſe, th 
'4 hat 


= 


on 
nn, 
t'a 


led 
in- 
Dry 
mM» 


That C. D. hath in his poſſeſſion, à certain bond Phe like fora 
or obligation of this deponent's, bearing date the 5 
zth day of January 1783, entered into by one J. K. 
to this deponent, in the penal ſum of 400l. con- 
ditioned for. the payment of -200/. as therein men- 
tioned; and which ſaid bond the ſaid defendant- hath 
unlawfully converted to his own uſe, | | 

An: affidavit in trover, * That the d:fendants bb What affidavit. 
« poſſeſſed themſelves f divers goods belonging to the ib ſuffciena. 

« plaintiff of the value of 201. and have reſuſed to 
« deliver them up; and that they or ſome. of them have 
« converted and diſpeſed of them to their-own uſe,” is 
* to hold to bail. Cowp: Rep, 529. Charter 
acquess © a 
hat C. D. baths. | in his poſſeſſion, divers deeds The like for 
and writings of this deponent, of the value of '400!. aan 
and which deeds and writings the ſaid defendant e 5 
unlawfully. converted to his own uſe, : gets 

That C. D. holds and unjuſtly detains ſedi N detiaue. 
deponent a, certain indenture of leaſe, bearing date 
the 4th day of January 1783, made between C. D. 
of, Cc. of the one part, and A. B. of, Qt. of the 
other part, and which ſaid indenture is of the value 
of Ro and upwards to this deponent. 


On Bond. 


* . of, &e. hoſier, maketh oath and faith, On a bod, 
That C. D. is juſtly indebted unto this deponcnt Þ 
in lool. and upwards, for principal and intereſt 
due on a, bond, bearing date the 4th day of May 
laſt paſt, entered into by the ſaid defendant to this 
deponent, in the penal ſum of 200/, conditioned for. 
the payment of 100. and lawful intereſt for the ſame. 1 

J. D. of, &c, gentleman, maketh oath and On an »ffin= | 
ſaith, That C. D. did, by his bond, bearing date — N EY 
the 3d. of February laſt paſt, become bound unto e 
4. B. of, Ge. mercer, in the penal ſum of 200. | 
conditioned for the payment of 1001, and lawful 
nereſt, on A certain day now paſt, and which bond 

A | | is 


— 


i now in the cuſtody of this deponent. And thi 


deponent further ſaitbh, That the ſaid A. B. did, by 
indenture, bearing date the day of 
laſt paſt, aſſign, transfer, and ſet over the ſaid bond 
unto him this deponent, and all monies due and 
owing thereon, for a valuable confideration then 
paid by this deponent to the ſaid 4. B. And this 
deponent further faith, That he hath not received 
any part of the ſaid 1000. or the intereſt thereof 
due on the ſaid bond; nor hath the ſaid J. B. to 
the knowledge or belief of this deponent, received 
the ſaid 100/, or any part thereof, or the intereſt 
thereof, ſince the ſaid aſſignment; and that the 
ſaid C. D. is now juſtly indebted unto this depo- 
nent, as aſſignee as aforeſaid, in the ſum of 1021, 


10s. for the principal and intereſt due upon the ſaid 


bond. Some practiſers think the obliges ſhould join 
in this affidavit with the affignee ; but I find in! 
Fill. 252. in Loveland and Baſſett, Trin. 16 Ges. 2. 
where an aſhgnee of a bond ſwore, that the obligot 
was indebted in gol. for principal and intereſt upon 
the bond, as he' believed, it was held ſufficient to 
hold to ſpecial bail. —Cur. ſaid As the afhipnes had 


the bond in his own cuſtody, it was of itſelf ſome 


The like where 


evidence of the debt; and the preſumption muſt be, 

that it was not paid, as the bond was not cancelled 

or given up to the obligor. 5 55 | 
A. B. of, &c. and C. D. of, &c. ſeverally make 


the obligee Jing th and ſay ; and firſt, this deponent A. B. for bim- 


with the aſſig- 


ſelf ſaith, that G. H. did by his bond, bearing date 
the 3d day of February 1790, become held and 
bound unto this deponent in the penal ſum of 200!, 
conditioned for the payment of-the ſum of '100!/. to- 
gether with lawful intereſt for the ſame, on a day 


now paſt. And this deponent further faith, that he 


did by indenture, bearing date the day of 

laſt paſt, aſſign the ſaid bond, and all monies due 

thereon, for a valuable conſideration paid to this de- 

ponent, unto the other deponent C. D. And this 

deponent hath not received the ſaid 100/. or any 
| © SE part 


cart thateof, or the. intereſt thereof, from the ſaid 
G. H. either before or ſince the ſaid aſſignment, 
And this deponent C. D. for himſelf ſaith, that the 
ſaid G. H. is juſtly indebted unto this deponent, as 
aſſignee as aforeſaid, in 10g/. for the principal and 
intereſt due on the ſaid bond. 

4. B. of, Ce. mercer, maketh oath and fad, Affid. vit for 
That C. B. is juſtly and truly indebted unto this k,n — 
deponent in 30 l. on and by virtue of a judgment reco- 
vered by this deponent in this honourable court, againſt 
the ſaid defendant as of Eaſter term laſt paſt; and 
alſo in the further ſum of 5/. for his colts taxed 
thereon. | i 

A. B. of, ec, grocer, maketh oath and ſaith, Onan annuity 
That C. B. is indebted unto this deponent in aas. 

pounds, for the arrear of a certain annuity 
due to this deponent, upon and by virtue of a 
bond, bearing date the day of | 8 
entered into by the ſaid defendant to this deponent, 
in the ſum of pounds, conditioned for the 
payment of the ſum of pounds a year, for the, 
life of the ſaid defendant, to this deponent. 
A. B. of, &c. tallow-chandler, maketh oath and By the aſſignee 


4 
* 


ſaith, That C. D, is indebted unto this deponent of a dankrugts | 


wy M. as aſſignees of the eſtate and effects of 
a bankrupt, in twenty pounds, as appears by 
1 account under the bankrupt's hand, and delivered 
ta this deponent, and which ſum this deponent 
verily believes to be due from the aid defendant to 
the eſtate of the ſaid bankrupr. 

If an aſſignee of a bankrupt and two others ſue One of 3 affige 
jointly, the former may hold the defendant to bail on e 
an affidavit of the debt that defendant was indebted to bail. 
to plaintiffs for goods fold and delivered,. as appears 
by the bankrupt's books, and as the deponent be- 
lieved,. The court obſerved, that the conſequence 
of not allowing it to be good would be, to prevent the 
aſſignee arreſting the defendant at all, unleſs the others 
would aſſiſt him. 4 Term 1 I 76, n et al, 

v. Cramond, + 
| J. K. 


affidavits. PE. 6 


for goods ſold 


T's 


By an executor, . : 1. K. > Kc. grocer, "executor of N. lat w ill 
| d teſtament of J. B. deceaſed, mite oath. and 
+ aith, - That the above defendant. is juitly indebted 
unto this deponent,. as executor as aforeſaid, in 500. 
for gocds told and delivered by the ſaid A. B. in his 
lifetime, as appears by the 35 of the leid A. B. and 
which ſum is now due from the ſaid defendant to tbe 
-eftate cf the ſaid A. B. as this s deponent verily believes, 
Uonn a note by Upon a promiſſory note given by the defendant 


and delivered. 


an executo!-. to the ſaid A. B. in his lifetime, as he believes, and 
as appears to this deponent by the note in his cuſtody, 
and which ſaid ſum is now due to this deponent as 

exccutor as aforeſaid, as he verily believes. 
To holdto In order to hold a defendant to bail for an aſſault, 
bail for an an afi layvit muſt be prepared, and laid before a 
— judge, which is to be ingroſſed on a ttebſe 6d. flampt 


paper, and worn before him; if he approves thereof, 

he will make an order to hold the defendant to bail, 
and it may be as follows: | 
Affidavit to held . G. of, &c. the plaintiff, and J. W. of, c. 
r ſurgeon, ſeyeraliy make oath and ay: And firſt this 
| de ponent J. G. for himſelf {aith, [bat in the month 
of January laſt paſt, the above named /. F. made 

an aſſault upon this deponent, and did beat and kick 

this deponent in ſo violent a manner on his groin, and 

other, parts of his body, that this deyonent has ever 
ſince that time been in great pain; and this deponent 

has at this time a rupture in his right groin, deſcend- 

ing into the ſritum, occaſioned by the kicks and 

blows which this deponent received from the ſaid 

| . F. whereby this deponent is rendered utterly in- 
capable of geiting his livelihood. And this depo- 
nent further ſaith, That, to the beſt of his know- 

ledge, he never was ſubject to, nor had a rupture, 

before the ſaid affauit was mace upon him this 
deponent as aſoieſaid; and that the ſaid kicks 

and blaws given him by the ſaid defendant, are 

the foie cauſe of the ſaid rupture. Abd this depo- 

nent further ſaith, That he has applicd to ſevcial 
eminent ſurgeons for advice to be cured of the aid 


- 4upture, but has been informed by them that the ſame 
is 


adp 


5 i incurable. And this deponent further lach, That 


he knows and is well acquainted with the defendant, 


and that the ſaid defendant is in very good circum-— 


ſtances. And this deponent further ſaith, That he 
believes the ſaid . F. foon intends leaving this æ 
dom; and has not made this deponent any ſatisfadtion 
for the ſaid aſſault, * And this deponent J. W. ſaith, 
that he hath viewed the other deponent's right groin, 
and ſays, that he has got a rupture in his ſaid right 
groin deſcending into the ſcrotum, which in this de 
nent's opinion is incurable, and renders him ut fly 
incapable of following his buſineſe. 


Maketh oath and faith, That 4. B. fourth in * 1 


of the ſhip called V. J. P. commander, on the iſt 


day of February 1781, came to this ** in 
Ji 


the ſteerage of the 1aid ſhip at B. in the Indies; 


and without any juſt cauſe or provocation whatſo- 


ever, given to or intended to be given. to him, by 
this deponent, laid hold of this deponent's collar, 


and dragged this deponent on the floor — — 3 
ik 


with bis: |, did with great force and violence 
this deponent many blows on his head, face, and 


| body, by which this deponent lay ſenfeleſs for ſome 


time; and the ſaid A. B. would have again — 
this deponent, had he not been prevented by a 

ſon on board the ſaid ſhip. And this deponent — 
ther ſaith, That his right cheek became greatly ſwoln 
and diſcoloured, and” that he was in great'pain for a 
conſiderable time afterwards; and this deponent 
was rendered wholly "incapable of performing his 
buſineſs on board the ſaid ſhip. And this deponent 
further ſaith, That dhe ſaid H. B. hath not made any 
ſatisfaction for the fad aſſault, although he is in good 
circumſtances; and he believes that the ſald A. B. 
ſoon intends led ving this kingdom. 

J. B. of &c. msketh vath, That C. D. is juſtly 

indebted unto this deponent in 270/, being the 


ſaid C. D. on board n ſhip or veſſel called the Sevif?, 
whereof the faid C. D. Was commander; and for 
1 18 ſaid C. N N wo this deponenr, 


and 


113 


For not delivers 
ing of goods pur- 
ſuant to a bill of 
value of one parcel of merchandize received by th e lading. · 
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20d as this deponent verily. believes, figned or ſub. 
ſcribed a bill of ladiog, bearing date the 16th day 
of January laſt, thereby undertaking, to deliver, to 
this deponent, or bis aſſigns in London, the ſaid. par. 
cel of merchandize, which the ſaid C. D. bath not 
delivered, although the ſaid ſhip. hank: dong. fince ar- 
rived in the river of Thames. | 


On « bond mode In the ſum. of 150ʃ. 0 00 by virtue 8 


Againſt an un- 
derwriter on & 


policy, 


tain inſtrument in writing, made according to the laws 
of the kingdom of Scotland, and there called a bond, 
In gol. for an average loſs on the ſaid C. D's 
ſubſcription of the ſum of 1000. as an underwriter 
on this: deponent's: intereſt in goods ſhipped on his 
own proper account, in the ſhip FJ. N. F. late maf. 
ter, on her late voyage from London to New York, in 
the proſecution of which faid voyage, the ſaid veſe] 


and the greateſt part of her cargo were loſt, . 


The CounTiEs of EnGLAnD. 8. ; 


Bedford hire | 5 Lincolnſhire 
Berkſhire Middleſex 
Buckinghamſhire | Monmouthſhire 
Cambridgeſhire Norfolk 
Cheſhire. CP — SANE 
Cornwall Northumberland 
Cumberland Nottinghamfhire 
Derbyſhire Oxſordſhire 
Devonſhire | Rutlandſnire 
Dorſetſhire _ -  Shropſhile —_ 
Durham, C. P. Somerſetſhire 
Eſſex ' - n KA of 
2 | 1 iN vis 
Am 432 1 „ee Aar 
Hertfordſhire "ke + - ige 
Herefordſhire Wareriehſhire 


| Huntingdonſhire | Walmordand!: 90 


Kent Wiltſhire 
Lancaſhire, C. P. 3 Worceſteſhire Ma: 
Leiceſterſhire Yorkſhire, 1h 

It appears that Aired the Great, a Saxon King, was 
. hat divided N rb 


The CounTi#s of ENGLAND. 


They are ſubdivided into Maritime and — „ 
There are 19 of the former; even whereof are ſitu- 


ate on the German Sea i on the Channel, ttb at the 


Sebern's Mouth, and four upon the Triſh 3288 or Ste. 
Georges Channel: Thoſe on the German Sea are, Vor- 


— Durham, re en r re e 


jdt, dee and Eſſex. 


Thoſe on 31 | Kent 82 1, Hompfire, 
Dorfetſhire,” Devonſhire, and GEE Gaal ca 
Thoſe at the" en Meath, dne zb and. 


Monmouthſhire. *' . 
Thoſe in the Irif See, Cheſhire Lancoſbirty\ Cunt 


bt) lind and Wyftmoreland. mel 
The Inland Counties are 21 in ert is 


Bedford Northampton a" 8 
.. Nottingham 3 
Bucks Oxford WT 
Cambridge | Rutland 
Derby | Shropfhice _ .. 
Glouceſter _ | Stafford 5 
Hertford | Surrey = 
Hereford + RÄ,, 5-5 
Huntingdon Wiltſhire 

Leiceſter 1 and 

| Middleſex | Worceſterſhire . 


The counties of Che/ter, Durham, and Lancofter, are 


called counties palatine, and writs iſſued out of the ſu- 
perior courts of Wellminſter, are to be Jpecially 
directed. 

The Principality if Wale i is divided into two parts, 
namely, North and South. 


North=Wales contain, J Soutb- Wales contains, 
| Angleſea J Brecknockſhirs 
rn — : l Cardiganſhire. | 
Denbighſhire { Carmarthenſhire _'- 
Flintſhire rift ww Glamorganilyre | zur A 
Merionethſhire- Pembrokeſhice 

and 303 and 

Montgometyſbite Radnorſhireee 


The reit of latitat runs into Wales. Perm v. 


Jensi. Dougl, Ky. 212. Lind v. Jones. Ibid. 
12 Cinque 
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us © The Counzzzs of ELAN. 


83 aan en en 4 : 
Theſe are five havens. that lie in the Eaſt part of 
England, towards France, thus called by way of 
5 eminence, on account of their ſuperior importance; 
25 having been thought by our kings to merit a parti- 
cular regard for their preſervatign, againſt invaſions. 
Hence they have a particular policy, and are governed 
by a. keeper, with the title of lord warden. oY the 
cxngue ports; which office belongs to the Con/lable of 
Deer: and their repreſentatives are called, barons 
_ cingue | ports. The five ports ate, Haſtings, 
Romney, . Hythe, Dover, and Sanduith; to which 
Winchelſea and Rye have been ſince added.. 
..,, To, Heling, belong Seaford, er Heaney, 
 Winthilſea, Rye, Hamine, Wakeſbourn, Crendth, and 
Froribelipe. | 8 | 
Jo Romney belongs, Bromball, Inde, Qſibarſſone, 
Dangemare, and Romenhall,, © 
Jo Hythe belongs, Mm ,t. 
Fs Dover belongs, Foltſlon,  Feverſham, and 
arge. N 8 | | 
4 - Sandwich belongs, Fordiwic, Reculver, Serre, 
P * 330 
The writ. of latitat runs there, and is directed to 


the Conflable of the Caſile of Dover, or to his deputy. 


1 wed 1 
. F 'J 
5 Hind » 43 #4 £% y ,=# - «IX { d "SL 1 1 4 N 81 
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. tat by which « man is ein 
| any temporal court, becauſe it is the beginning 

, or principal part, by which the reſt is directed; or, 
if taken frictly, it is a proceeding after the original, 

befote judgment. Britton, 138. Cromp. f Courts, 

183. 8 Rep. 137. Proceſ to call perſons into 

court, &c, muſt be in the name of the king; and 

if it iſſue from the ſuperior court, it ought to be 

. under the Yeſte of the chief juſtice, or of the Jive 


* 


* 
ol 


FP ey : 2 4 * „ N way ut 6. : 0 
. als * 4 * - ö "> i J 4 3 : 


judge of the — if there be no chief Juſtice, and 
if it iſſues from an other court, it is to be under the 
of the firſt in commiſſion. | | Dal. >. a 1355 
725. 436. Cro. Car. 390 0 
The writ of latitat' muſt be made returneble ON A The latitat and 
day certain in term time, 1 Str. 399. as on Monday bill of Middle. 
als after the morrow 'of All Soult; as alfo — wr — 
of Middleſex; and need not have Hficen days between 
the teſle and return; but may be ſued out in terms» 
time one-day, returnable the next, Str. 917. and jt 
may be teſted in vacation, before the cauſe of action 
accrued, | | 
If the writ of latitat be ſued out in vacation, tin 
tte it the laſt day of the preceding term. 2 Furr. g62. 
As the proceſs is de die in diem, it cannot be made 
_ returnable on the day of ſuing it out. Tra Prat. 


Variance between the devlaration and proceſs, Variance be- 
i. e. to anſwer plaintiff qui tam pro dom. rege, quam en Om” 
pro ſeipſo ſequitur, and the declaration in his own yroceſs, 
name only; omitting the qui tam part is fatal. 
Canning v. Davis, 4 Burr. 2417. and proceedings 
ſet aſide,” A bill of Middleſex was to anſwer to the 
weaver's company; and the declaration in the name 
of the company qui tam for themſelves, and the 
poor, &c. the court held it right, it not-being uſual 
to inſert in the bill of Middleſex, on what account or 
in what right the party ſues, as in the caſe of execu- 
tors and adminiſtrators, the caſe of an aſſignee of a 
bail bond, and the like, where the proceſs is only 
ad reſpondendum to A. B. Str. 1232. 3 Vi 141. 
2 Black. Rep. 722. where Yates J. ſaid::: Though the 
plaintiff may ſtyle; himſelt, executor, or give himſelf. 
any other ſuperfluous, deſcription in the proceſs, and 
declare otherwiſe, yet this will not hurt; tor the de- 
mand is ſtill. the ſame... And if pl Jac brings tbo 
defendant. into court, this "Teaan fl 1 good, | 
Theurit of laritgt is a kind, of. original in the Latitst confider- 
King's bench, and it was holden to be a good com- ** a4 an onginghe 
mencement of the ſuit in /a; penal;aQion. % Lord | 
Kaym. 883. 2 Burr. 950. 3 Burr. 1243. Contra 
. tact 5 Shaw 3 $12 414% 3s bo vo rhe Geo th 
Ty It 


Proceedings by It has beenralready ſaid that ab ways 
bill, of proceeding) in this court, ra.” 'by''ordginal: writ, 
and by billz therefore I ſnall NN er | 
the proceeding by bill. I 
If the defendant lives in Add, a provept is 
r out (called a bill .of : Middleſex), in order to 
arreſt him ( ſuppoſing the: plaintiff's debt amounts to 
10. or upwards, and he makes affidavit of the cauſe 
of action), which is printed, and may be had at the 
ſtationers for 25. 7d. But before ſuch writ is ſigned, 
there muſt. be a warrant to proſecute upon a 28. bg. 
ſtamp, filed with the proper officer who figns ſuch 
urit, purſuant to the ſtatute 25 Geo. 3. c. 80. under 
25L penalty, ſec. 16. This warrant may alſo be had 
of the officer or ſtationers z the form 1 rr will 
be as follows: | 
In the court of king s bench. | 
z.. Mi ddliſex, | . \ Andrew ' Deering ĩs 33 to 
— te wit.:": proſecute by e Doe as his 
| uttorney 2g inſt Richard Roe. 
Lt No on the Andrew Baris, plaintif's at- 
Mer) * torney. 

. | (If by an agent to the ſolicitor immediscely re. 
. * | | rained, add) by G. H. his agent. 
5 | "Duvet Ne of record this "diy of | 
þ | v in the _ youu of Ling 8 
1 onde biet gelt 50. 705 1 
04 9 | Tbeſe latter" a are rote 1 the offer: who 
„ Fi the warrunt. 


- 


| gi If the defendant be arreficl o on a bill of ITY 
1 0 ant , that cvunty, the proceedings will be ſet 
„ : aſide for irregularity, provided the application be 
ws - made before the time to plead is out. And Mr. J. 

Wy, Buller ſaid, à bill of Midaliſex cannot run over all 
„ "England. Such a practice would put an end to-the 
$488 writ of latitat; and if any notion has prevailed, that 
1 this fort of prhceeding is regular, it ought to be 
1 | Tontrallicted . Doogl. Rep. 384. Devrnege u. Daliy. 
1 4 "Bill of Miadle- '++ Rule to ſet aſide the proceedings, it appearing 


8 that the defendant: had been ſerved with à bill of 


$ * — 2 Mfiddleſax: in Rom: They contended, that as this 
= | was only for the purpoſe. .of bringing the defendant 
bal into 


t- 
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ſeryed; and that this court had refuſed in ſeveral in- 


WG 7.0 WS. ** 


into court, it was immaterial, in what place it was 


ſtances to ſet aſide the proceedings on this ground. 
Mr. J. Buller : The caſes mentioned at the bar, are 
where a /atitat has been ſerved in the wrong county. 
There the writ is the ſame, and makes no dif- 
ference whether ſetved in the ane or the other coun- 
ty. But there is no inſtance in which this court 
has not determined that the ſervice of a bill of Mid- 
diſex is irregular, except where there has been ſome 
diſpute about the limits of the city of London, Bore : 
man v. Bellamy, 1 Term Rep. 167. 

If it be doubtful whether the place Show de- 
ſendant was ſerved; is in London or Middleſex, the 
court will hold it to be good ſervice. Prem v. aye 
riott, 1 Wilſ. 77. 12. 

The bill of Middleex is only a precept and not 
a writ, having only a return and a tefle, and if di» 
reed to the ſheriff himſelf, 1 is Ill and will be ſe 1 
aſide. 1 Black, Rap. 306. 


|» Middleſex, ; The ſheri® hs 3 to take Bill of Middles | 


_—_— Richard Fenn, and Fohn- Doe, if  Þailadle. 
they may be found in his bailiwick, and ſafely keep you may pur 


| them, ſo that he may have their bodies before the four d-fenoants 


lord the king at Maflminſtor, on Monday next after in one vii 
the morrow of All Souls, to anſwer John Brown in 2 
plea of treſpaſs, and alſo to a bill of the ſaid Fohn A. uus. 
Brown, to be exhibited againſt the ſaid \Richard 
Fenn, for 1001. upon promiſes, according to the 


_ cuſtom of the court of the ſaid lord the king. before 


the king himſelf; 3 r that bene n there Gong 


pre 
a I dy ih Bill. 
2 K. Attorney. 5 $ " Stormont and Wn 
Oath for 55“. 8 8 
Neu. 3. N TIL 10 f 


Indorſe the artorney's name ns Ale of abode on 
the back, with the luke ſworn to, and tie _ it is. 
ſued out. . A. 11895 1 C13 4 
Make à præcipe e office cus wah 1 10 20 0638 
NINE 0 J. Y Mr rt. Jebn e Ares Pracipe. 
4 ' 7 5101 f 
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Fic 1 Fang a Hants 5 * 1000, upon promiſes, re» 


tyrnable Weed fer. the MOTFOW- of ans 

| Souls. 500 off noni Bos J. K. 103 10} n 
ath for 4. ont wn Hl Attorney. 

0 gol. Nav. 3, 1795 


N. B. Take the pill of Middliſes, affidavit, and 
precipe, with, the warrant to proſecute, to the bill of 
Midaleſex office, No. 6, Cliford's Inn, pay for: the 
oath 1 f. figning. the precept 6d. in term time, and 

104. in vacation; theo, get à warcaat thereon at;the 
the iff s office, for which pay Madre ad 03:4 
Te f the defendant. cannot be taken on the bill af 
Middle eſex, make out an alias, and if not taken, iflue _ 
2 pluries, and ſo proceed with pluries until he 

e taken, if he lives in that county. But put a 

date on the præcipes when the fir t writ Wee, 6 


Alas. Middijes, Ws --- The ſheriff is commandads.s as XR 
i it. [ fore be was commanded, 0 take 
Richard Fenn and John 45 (as in the other), 


Plariet, Midd aſex, 4 The,ſheriff is commanded, 41 of- 
ener to quit, ee be yh * ene 
to take (as in the oth BEG oo orator ett 


Theſe writs are ſigned at the xa ales: — 
2 Monte as before, adding the Nord was or plu 
2 ries bill: pay ſigning 24. 
If in debt, &c. In caſe. the action ſhould be in debt on "hank. | 
| ttcover, gdetinue, covenant, aſſault, &c. then add 
one of the following ac: etiam 


Tiflinfjon xto And there is one diſtinction made i in the filling up 


bailable proceſs, à bifl of Middleſex and the writ of latitat, which is 
e. his. In the N Midaleſer, the ac- etiam is, and 
alſo to a bill to be exhibited againſt the defendant 
according to the cuſlom of the court of our lord the king 
before the king himſclf. In the latitat you ſay, according 

tg the cuſlam of our court biſore us, 
Ac-etiom in debt To anſwer of ob Brown, in a plea of treſpaſs, and 
95 N 5 "alſo to a bill of the ſaid John Browns to be exhibited 
2 giainſt the ſaid Red: Fenn, 0 1 Wachen end 


e $90). 0 e 427 „ 
In 


* , 79 


WW, 


Piet: 1 


In a plex of treſpaſs, and alſo to Je _ the fald'to trover. 
Jobn Brown, to be exhibited" a gainſt the ſaid Richard, 

Fenn, for converting and JiſpoLng of the goods and” 
chattels of the ſaid 7ohn Brown to the value of fifty 
pounds; according, . 

In a plea of treſpaſs, and alſo to 3 bil. of t the ſaid Detinue. 
J. B. to be exhibited againſt the ſaid R. F. for dex, + 
taining the goods and chattels of the ſaid” % 
Brown, to the value of 5000 according, 8 

In a plea of treſpaſs, and alſo to a bill 'of the. ſai OWE 
J. B. to be exhibited againſt the (aid R. F, for 
breach of covenant, to the damage of the faid 17. B. 
of 60. according, & c. i eee 

In a' plea of treſpaſs, and alſo to a bill of the faid* 'AMule, 

J. B. 0 be exhibited againſt the ſaid R. P. fof af- 
ſaulting, beating, wounding, and evilly treating the 
ſaid J. B. to the damage o of the laid Je B. of. 5ool. 
according, c. 

To anſwer 7. B. in a plea of eſpaſe, Fe Alſo.1f ſeveral de- 
to the ſeveral bills of the ſaid J. B to be exhibited feadants, 
againſt the ſaid T. P. E. F. and G. H. for 1004, 5 
ſeverally upon promiſes, according, &. 

In a plea of treſpaſs, and alſo to a bill of the ſaid For crim, con. 
7. B. to be exhibited againſt the ſaid R. F. for aſ- 
faulting and having criminal converſation with E. 
the wife of the faid J. B. to the ſaid 7. B. his da- 
mage of 100. according, &c. | 

In a plea of treſpaſs, and alſo to a bill of the (aid At the fait of 

B. and C. K. as executors of the laſt will and executors. 
teſtament of W. C. deceaſed, to be exhibited againſt 
_ ſaid R. F. for $ol. upon promiſes, according, 

C * * 
In a plea of treſpaſs, and alſo to a bill of the ſaid At the foit of as 
J. J. as adminiſtrator of all and ſingular the goods, *miniftrator, 
chatte}s, and credits, which were of W. C. who 
died inteſtate, to be exhibited againſt the faid K. Pp, 
for 501. upon promiſes, according, &c. 

In a plea'of treſpaſs, and alſo to a bill of the ſaid At the ſult of 
A. C. and G. H. as aſſignees of the eſtate and ef- *fignees of a 
* feAs which were of G. T. a bankrupt according to _ 
the form of the ſtatutes, Sc. to be exhibited againſt 


hs 


122 - | Proceſs. 
the . aid. R. F. bor 100l. eee e 


. | ing, . 
5 15 For foreign mo- And alſo to a bill of the faid 6 for goal. of 
= vey. Jawful money of Great Britain in debt, being the 


value of 6000/. of gold and filver currency of the 
iſland of Antigua in the Weſi Bala, to be exhibited, 


according, c. 
The court refuſed to ſet Gs a bil of Aidalha 


1 which was to anſwer the plaintiff in a plea. of der, 
i: | inſtead of treſpaſs. Barber v. Lloyd, 2 Term Rep. 513. 
Us... iin a liberty, If the defendant lives in a liberty where the Genf | 
1.08 | of Middleſex may not enter, make out a non omittas 
We. bill of Middleſex, whereupon the ſheriff will grant 


440 f bis mandate to the high bailiff of //minſter, who 

W | makes a warrant thereon to his officer to arreſt the 
M 1 5 | defendant. 

1 ö „ Middleſex, The ſheriff is commenced that he 

u 5 to wit. omit not by reaſon of any liberty 


0 in his bailiwick, but that he enter the ſame, and 
; | take Richard Fenn, and John Doe, if they may be 
5 55 found in his bailiwick, and ſafely keep them, ſo 
35 | | that he may. have their bodies before the lord the 
„ king at Wtminſter, on Monday next after the mor- 
* | row of Al! Souls, to anſwer Fohn Fenn, in a plea of 
1 treſpaſs, and alſo to a bill of the ſaid Jahn, to be 
exhibited againſt the ſaid Richard, for Sol. upon 
"= promiſes, according to the cuſtom of the court of 
1 | our lord the king, before the king himſelf, and that 
he have then there this precept. 
4 | By Bill, | 
| Oath for 1 Stormont and mar. 
| J. X re <> | 

Wd Nev. 3, 1701. 

1 This is taken to the bill of Middbſes office as 
i before, pay for ſigning the ſame as for the bill, make 
a præcipe as before, only add the words, nor omit 
| „ tas,” bill of Middleſex. 

j Bill of Midale- Midaleſex, The ſheriff is com 2 to tale 
| ſex not bailable. to wit. Jobn Brown and Richard Roe, if 
| they may be found in his bailiwick, and ſafely keep 


| an, Q that he may have their. bodies 1e 
be 5 | 8 
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Procefs. 1 
jord the king at Wiftminfler,” on Monday next PEER 
the morrow of All Souls, to anſwer James Denn in 
a plea of treſpaſs, and that he then have there this 


'ecepr. 9 
. rr 
N  Stormmtand Way, © 

John Brown, You are ſerved with this proceſs, to the 
intent that you may by your attorney appear in his ma- 
Jefly's court of King's Bench at Weſtminſter, at the 
return thereof, being the ſixth day of November next, 
in order to your defence in this action. 


Nov. 35 1791. | 

| J. K. Inner Temple. 

Notice at the bottom of proceſs, which was only Notice on pro- 
to appear at the return thereof, being the 14th of ee W 
June, without ſaying this 1m/?ant, or expreſſing the Ne Rn 
year, exception to it, court ſaid, it mult be under- 
ſtood the next 14th of June, and held it right, 

Weaver's Comp. v. Forr:ft, 2 Str. 1233. | 

The defendant muſt be ſerved with a copy of the 
proceſs and notice perſonally, by* flat. 12 G. 1. c. 29. 
and ſervice on the return-day, rhou2h after the court 
riſes, is now good ſervice. 2 Burr. 812. Maud 
v. Bernard... | | 

If the writ be againſt ſeveral defendants, you 
muſt name them all in the notice; and copies are to 
be ſerved on each defendant; and it is not neceſſary 
to ſhew the original at the time of ſervice, Str. 

877, unleſs demanded. . Caf. temp. Hardw. 138. 

In an action againſt huſbard and wife it is deemed 
ſufficient to ſerve the huſband only. The notice is 
to appear for himſelf and his wife. 

If the defendant cannot be found in Middleſex, If a warrant to 
and is to be met with in London, or any other city proſecute has 
or county, then get an office copy of the affidavit at fen 906 fined, 
the bill of Midaleſex office (which will ſave a new other, but add 
one being made), pay for the ſame 1s. and 15, 7d. hat to * 
for the ſtamp. which take to Mr, Webb's, and ſue 3 5 
out a latitat taereon, which is the firſt writ that ſued tt 
iſſues in the proceeding by bill in thi: court into 4% /, 
any other caunty (except Middleſex), muſt be * at 
0 | e 
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4 Bal. | 
ed to the proper ſheriff, or ſheriffs of the F ſoon, 
or county, where the defendant is to be arreſt 

But if a latitat is iſſued, not, bailable, directed A 
the ſheriff of Surrey, a a copy may be ſerved on the 
defendant in any other county, and the Proceedings 


| r 
Vr 
Lincoln 


\ Norwich and 


will not be ſet aſide; Term Rep. 1 V. 187, ; decauſe 
it is merely to compel an Penance: | 8 


Cities and Towns having A Sheriff or e. 


Cities of 
Brio! 
Chefler 
Glouce/ler 


Have two — 


—_—— — 


London 
Tomy of Neat. 15 


city of 


5 Bristol 
Coventry 
Cheſter 


3 5 


Glouceſter. 
Lincoln 
London 
Norwich 


| To our ſheriffs of our 


town and county of 


3 5  Nattingham 


1 Canterbury - m0 _ 
3 


41.4 
1 How to direct To our fherifs of our 


ö 


„ * 
mt 


Citive of 


Exeter. mn 
Litchfield 4 111) 
nr: ge | i\ 


8 of . 


Kingſton upon Hull I 
Southampton | 5344844 
Poole and © f 
ame upon Thu 30 


To our ſheriff of our 
city of 


One 3 One ſheriff. 


Canterbury _. 
Exeter _ 
\ Litchfield 
M orceſter 


To our wberiff 04” our 
town and county of 


Ving ſton upon ny 
Southampton 


+ 5 RIS 
188 em 1 Tin 


= other counties there.can be no difficulty i in di- 
recting the writ, as, To the ſheriff of Beriſbire, 


&c. unleſs it be a habeas to remove à cauſe 


out 


5 
8 
8 
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hed 
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our 


Aer, on Monday next after the morrow of All Souls, 


BOG . 
at of the inferior courts. For theſe directions, ſee 
tie Hibs? Corfink” 4 1. N St ce 982 0) 02. 
If che deferidant libes in a county palatine, viz. 
Cheſtry,” Lancaſter, or Durham 7 or within any of 
the Cinque Ports, Viz. Haſtings, Romney, ' Hythe, 
Diver, or Sandibieb, then the laat muſt be diredt- 
a 7 TE TO IT OR DOTS HDR | 

To the chambir lain of bur tounty palatine of Cheſter, Chetter, 
or his deputy there, greeting, &c, © FEA 
- Ta the chancellar of our: county palatin# of Lancaſter, Lancaster. 
or his deputy there, greeting, &c. E : 

To the reverend father in GM by divine Durham · 
perniiſion, bird biſhop of Durham, or to his chancellor | 
thre, greeting, Rc. f e 
And inſtead of ſaying in the writs, „Our county 
palatine,” ſay, * Your biſhoprick.” e 
If to the Cingue Ports, the direction is, * To the Cinque ports. 
« conſtable of our caſtle of Dover, er to his deputy there, | 
« recti, D. e 
| George the third by the grace of God of Great A bailable /arizer 
Britain, France, and Ireland, king, defender of the 10 Lene with | 
faith, Fc. To the ſheriffs of Londùin, greeting: 
Whereas we lately commanded our ſheriff of Mid- 
aliſex that he ſhould take John Denn and Richard 
Ree, if they might be found in his bailiwick, and 
ſafely keep them, ſo that he might have their bo- 
dies before us at Weſtminſter at a certain day now 
paſt, to anſwer Thomas Poſt, in a plea of treſpaſs* ; »v. B. The ae- 
and alſo to'a bill of the ſaid Thomas, to be exhibited 2 —_— | 
2gainſt the ſaid John, for 100/. upon promiſes, ac- of pyiddires will 
cording to the cuſtom of our court before us, and ſoit this writ in 
our ſaid ſheriff of Middleſex, at that day returned to ſubſtance. 
us, that the ſaid Fohn and Richard were not found 
in his bailiwick; whereupon on behalf of the 
aforeſaid Thomas, it is ſufficiently teſtified in our | 
court before us, that the ſaid Fobn and Richard do 
lurk and ſecrete themſelves in your county: there- 
fore we command you, that you take them, if they 
be found in your bailiwick, and ſafely keep them, 
fo that you have their bodies before us at Weſtmin- 


to 


a= . - l te f 
1 5 | 2111780 (11 8 7" at i 10 10 
— | ed to nor oroper theriff, or ſheri $ of the Lo ito 
_ | or county, / where the "defendant is to be Haw 
= But if a latitat i is iſſued, not, bailable, dir ected Fo 


— the ſheriff of Surrey, a copy may be ſerved.on 
i. defendant in any other county, and 95 ele 
— will not be ſet aſide; Term Rep. 1 V. 1 87. 3; al 


it is merely. to compel an aur daes. NN 
I ö Cities and Towns having A Seri or ei 
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Fl _ City of Dach 5% 102 Ley of | 


i! Briſii Canterbury, 
1 6 Coventry | 5 . 
| © Cheſeer vo Ta. 
„ | r | AN; "ou 
$71 own Gluceſtr, g | 
ns. | 7 Lincoln _ | To our ſheriff ot” our 
1 London | I town and county of, 
„ Yo En? gte apon Hull 

To our ſheriffs of our Southampton 

town and county of, Pale 
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ne ſheriff, - Oz ſheriff. 
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1 | * other counties there. can. be no difficulty i in 4 
„ recting the Writ, as, To the ſheriff of Berkſhire, 
Wl &c. unleſs it be a habeas corps to remove a cauſe 
We | out 


. 


One ſheriff. One ſheriff. 


— 
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out 


 thte' H8bras Corpul. 
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out of the iaferior ares 9: F or theſe directions, ſee 
If che defendant Iibes in a county palatine, viz. 
Cheſter, Lantaſter; br Durham; or within Shy of 
the Cinque Ports,” Viz: "Haſtings, Romney, ' Hythe, 
Diver, or Sandwith, © then the /atiat muſt be diret= 
ed a8 follows: 1 e . ls ze d 0e 
Jo the chamber lain of bur county palatine of Cheſter, Chetier, 
or his deputy there, greeting, &c. | | ON, 
Ta the chancellar of our county palatine of Lancaſter, Lancaſter. 
or his deputy there, greeting, az. 2 

To the reverend father in Gd by divine Durham · 
perniifſion, lind biſbop of Durham, or to his chancellor | 
there, greeting, ; &cc. ITO © 
And inftead of ſaying in the writs, Our county 
palatine,” ſay, «© Your biſhoprick.” n | 
If to the Cingue Ports, the direction is, ** To the Cinque ports. 
« conſtable of our caſtle Dover, or to his deputy there, 
« greetings N. AE hel 


. George the third by the grace of God of Great A bailable lariter 


Britain, France, and Ireland, king, defender of the 10 Lende, _ 
faith, e. To the ſheriffs of 'Londm, greeting: 
Whereas we lately commanded our ſheriff of Mid- 

aliſex that he ſhould take Jabn Denn and Richard 

Roe, if they might be found in his bailiwick, and 

ſafely keep them, ſo that he might have their bo=. 

dies before us at Weſtminſter at a certain day now 8 
paſt, to anſwer Thomas Poſt, in a plea of treſpaſs* ; »v. B. The ae- 
and alſo to a bill of the ſaid Thomas, to be exhibited n _— 
againſt the ſaid John, for 1001. upon promiſes, ac- — will 
cording to the cuſtom of our court before us, and uit this vrit in 
our ſaid ſheriff of Middleſex, at that day returned to ſubſtance. 

us, that the ſaid Fohn and Richard were not found . 

in his bailiwiek; whereupon on behalf of the 

aforeſaid Themas, it is ſufficiently teſtified in our | 
court before us, that the ſaid John and Richard do 

lurk and ſecrete themſelves in your county: there- 

fore we command you, that you take them, if they 

be found in your bailiwick, and ſafely keep them, 

fo that you have their bodies before us at Meſtmin- 

Aer, on Monday next after the morrow of All Souls, 

b & 00. n TIE 4; etelan 0 
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Alias. 


next after the morrow of All Souls, - 


* 
Procd(p.' 


to anſwer the ſaid hof the plea and billafore.. 
ſaid ; and have you then there this write, Wineſz 
Lloyd lord Kemon at Heſiminſter,” the 1 3th, day of 
Fu, in the 3uft year of our rig n. AI e Mt? 
Da \ io Sormont and . 


Indorſe the attorney's name ànd abode, the ſum 


ſworn to on the back, and the day of the month. 
London lat. for 'Thomas 'Poſt againſt Jabn Denn 
tr. ca. for 80. upon promiſes, returnable on Monday 


n 

Oath for 50ʃ. . ct , eee 

Take affidavit, writ, præcipe, and warrant to 
proſecute, to Meſſrs. Provoſt and MWabb, King's Benth 
office in the 'King's Bench IYalks, who 
pay 2s. 6d. then to the ſeal office, No. 3, ſn 
Temple Lane, pay 7d. when it is ſigned and ſealed, 
if defendant is to be arreſted in London, go to No. 10, 
Grocers Alley, get a warrant thereon, pay 44d. if in 


. F. attorney. 


. Srrrey, Ex, or Aent, pay 64. any other county 25. 6d, : 


N. B. Meſſrs. Proveſt and Mabò ſoll theſe: writs 
already printed, or may be had at the ftationers, 
and the warrant to proſecute as before; they are 
printed in the plural number, and it has been 
cuſtomary. to add, if only one defendant, John Dur 
and Richard Roe, to fave eraſing the writ. ©; 

If the defendant be not found in the firſt-writ be- 
fore the return, then iſſue an alias, which is called 


an alias capias (the teſtatum part being left out), and 


is ſigned and ſealed as before. — 
George, Cc. to the ſheriffs of London greeting: 
We command you, as before we have commanded 


you, that you take John Denn and Richard Roe, if 


they Wray be found in your bailiwick, and ſafely 
keep them, ſo that you may have their-bodies'before- 


us at Weſtminſter on Tueſday next after the morrow 


of Saint Martin, to anſwer to Thomas Poſt in a plea 


of treſpaſs; and alſo to a bill of the ſaid Thomas © 
againſt the ſaid John for 100l. upon promiſes, ac- 
cording to the cuſtom of our court before us to be 


exhibited ; and have there then this writ. Witneſs 
5 "5 Lind 


the ſame, 


Lind. lords Kenyon: at oF nb the v a of 
NMwember, in the 329 year of, our reign. |. 
(Nein.: M15 ung RIO ter mont. und 22 5 

| Tndorſe — attornęgꝝ's name and ſum ſworn, to. 

Make a fei, as before, only ſay, ** alias capias,” 

inſtead of“ baute? anch cput Ane the firſt Writ 

iſſued . b ad bo 

lf Sai not to be wet. hh before the Pluries 
return, ſue out a pluries capias, which is like the. 
alias, only inſtead of N worde, as before we have 
4 commanded. Jaws" YT as we have oftentimes 
« commanded you. js the date of the a writ 
iſſued, in the. Ar æcipe. a 0 

If a term be omitted deln the teſte and return 
of meſne proceſs, the cauſe. is out of court. There- 
fore procgls gught t be cominded from term to 
term z but upon. Writs; : of execution it is otherwiſe, | 
15 the cui is comme ig its end. 1 Ld. Roym, % 

2 Roll. Rep. 442. 3 Hilſ. 3a. 

To anſwer 49. John: Denn, who ſues as. "well for. our lf on a ea tam 
ſrureign-lord the king, as for himſelf in this behalf in Aion. | 
2 plea: of debt; A pfaintiff, gui dam, executor, ad- 
miniſtrator, c. need not name himſelf ſo in the 
proceſs (unleſs bail). Str. 122. | 

To anſwer to John Denn, who furs , as well for bin- It the — 
fa , as for the jo” of the pert of A. Taha county of ** ae 5 

B, ix 4 plea of debt ino: ; pariſh, 

Upon general areas where. the party is ſerved 
with it, the plaintiff, may declare qui tam, or as exe- 
cutor, &c, 2 Str. 1232. Weavers' Comp. v. Forreſt, 
ſo 28 aſſignee: on a bail bond, and the like where 
the procels is only to Dm A. B. ibid. Vide 
ul Deelar atio. 

If here be a liberty into which the ſheriff cannot Liberty. 
enter, then iſſue 2 nen omittas capias, which gives 
command to the ſheriff to diſregard in general all 
liberties in the county, and enter the ſame, which 
Writ is in this farm 2. | - 

Curge the third, by the grace of God, Sc, to os elites 
the. ſheriff of our county of Surrey, greeting: We epi. 
* vou, that | you- omit not by reaſon of 

9 | Any 


123 eh, 1 


any liberty in your but that you enter the 
ode . Richard Fenn and. Jab Das Dae, if they 
may be found in your bailiwick, and keep them 
ſafe, ſo that you may have their bodies before us at 
Miſiminſier, on Monday next after the morrow of 4, 
Souls, to anſwer John Denn in à plea of treſpaſs; 
and alſo to a bill of the ſaid Jobn to be exhibited 
againſt the ſaid Richard for 401, debt, according to 

the cuſtom of our court before us; and nden 
there then this writ, Witneſs, S.. 

This writ may iſſue in the firſt dase make 4 
præcipe as before, only ſay Surrey non omittas capia; 
for, Cc. pay ſigning 25. 6d. * 16. 2d. bet a 
warrant thereon as before. | 

This certainly is the beſt way to — where 

| defendant is to be taken in a county, becauſe if he 
lives in a liberty, the ſheriff may arre him Forthwith, 

: otherwiſe he muſt make his mandate to the bailif of 

that liberty, having the return of writs. 
If the ſheriff enter, and arreſt the defendant i ina 
liberty, without a nn omittas, the arreſt is' good, 
| CP 7 the ſheriff may be liable to an nee bn. 
If the defendant lives in any ok the counties * 
latine, as Cheſter, a, or . then the 

TI writ runs thus: 

i Latitat to Cbeſ- George, &c. To our henkalals of our county pol 
| _ tine of Cheſter, or to his deputy there, greeting; 
| Whereas we lately commanded our ſheriff of Mi: 
4 | | dleſex that he ſhould take Richard Fenn and Job 
4 j e Doe, if they ſhould be found in bis bailiwick, and 
1.8 | that he ſhould keep them ſafely, ſo that he might 
1 | have their bodies before us at Mefiminſter, at a cer- 
tain day now paſt, to anſwer John Denn in a ple 
of treſpaſs; and alſo to a bill of the ſaid Jahn againlt 
the ſaid Richard, for -100/, upon promiſes, accord - 
ing to the cuſtom of our court before us to be ex- 
bibited; and our ſaid ſheriff at that day returned 
to us, that the ſaid Richard and Jabn were not found 
in his bailiwick ; whereup n on the behalf of the 


io ſaid John Denn it is ſufficiently atteſted in our = 
1 | ON to Ee, ore 


* 
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before us thgt hes hald, Richard and Or Dre lurk 


and \ ſecrete themſelves in your” county palatine; 


therefore we command yu, that by our writ under 


at the ſeal of our ſaid codnty7palarine,”to'be quly made, 
All and to be directed to the ſheriff of our ſail county 
is ; palatine, you command the faid ſheriff, that he take 
ited the ſaid: Richard Fenn und 7o ab be, if they may be 
x to found in his baili wick, and keep them ſafely, ſo that | 
you he may have their bodies before us at Meſtminſter | 
0 on Monday next aſter the mortow of A Souls, to - 
e 2 anſwer the ſaid John Dem of the plea and bill afore- 
pia. ſaid, and have there then this writ. Witneſs Lloyd 
t 2 lord: Kenyon at 1 tho 1 N day: of Jul, in 
is the 3 he: of < our 1 T | =} 'S 
here oke, ud Way. L 
f he ne = 
ith, „dort ubs meorey#in neues had we ſum ſworn 25 
ff of to, then ſięn and ſealb it as before. ll 

The præcipe for the office is as before, and war- 5 
in a rant; only in the mar in pt 66 Crunt) rlatine 0 
000, Cheſter Hs for,“ ge. 15 7 * 8 
Gilb. George, &c. To the: been fother in God John, To the county 
_= by divine Providence, lord biſhop of Durham, or to his e of 
s Pa deputy there, greeting (to the end of the recital of the ” 
n the bill of Middleſex) :- Fherefore we command you, 
81 that dy our writ, under the ſeal of your biſhoprick. 
pala- in due manner to be made and directed to the ſheriff 
ting: of the county of Durbam, you cauſe the ſaid ſheriff 
Mid- to be commanded, that he take the ſaid Richard Fenn 
Jobn and John Doe, if they may be found, Sc. 
„ and To our chancellor afgour county palatine of Lancaſ- To the county 
might ter, or to his, de t Were reetin ame as bal . tine of 
a % Cheſter). Vite uy 15 he fl 3 
a plea If the defendant kves i in any of the Cinque Ports, Cinque Ports. 
gainlt as Haſtings, Romney, Hithe, Dover, of Sencich, 
ecord- then your /atitat is to be directed bos: 
be ex- To the conſfable f our call: of Dover, or ta his 
urnel I 4puty there, greeting: Whereas we lately command- 
ſound ed (as in the /atitat exactly); and. inſtead of ſaying, 
of the BI © /ecrete ter in pour cone fay, in your 
court WF © bainaich, 2 | „ ie 

K - Theſe 


 (erveds 


Latitat runs into Tt was contended by the biſhop of Durham, that 


Durham. 


not write directly to the ſheriff, as they do in other 


Alſo in Wales. 
A latitat may be A latitat may be ſerved in the counties palatine, 


without having a mandate. 2 Barnard, 318. 337. 
R 398. And. 199. 25 1 85 2 = 254A 4 


Common pro- 


ceſs to be ſerved 
perſonally. 


Notice. 


= 


Theſe latitats are to be had at the office, and, if 
attended to, the printed forms will ſerve in every caſe, 
The arreſt is made by the ſheriff or his bailiff, by 
virtue of a mandate from the officer to whom the 
writ is directed. gue 1 WE 


no proceſs would run there but from the exchequer, 


and his officer refuſed to iſſue a mandate on a /atitar; 


on motion for an attachment, this court declared, 
that they would never endure that the officer ſhould 
refuſe to receive their proceſs, whatever might be 
the caſe, if it came properly before them upon 2 
claim of | conuſance, or plea to the juriſdiftion, and 
made the rule for an attachment againſt the officer 
abſolute. Cur. The true meaning of the expreflion, 
breve domini regis non currit, is, that the court can- 


caſes. Chapman v. Maddiſon. Str. 1089. 


It was alſo held, that a /atitat does run into Wale, 
Penry v. Jones. Douglas, 213. | 6IGGE * 


Common # rouge. 

If the cauſe of action d eur bail, or yon 
mean to ſerve the defendantFwilh proceſs only, then 
the Hat. 12 Geo. 1. c. 29. en That in all cafes 
where the cauſe of action Wall not amount to 10/, 
or - upwards, in any ſuperior court, the defendant 
ſhall not be «rre//ed, but ſhall be ſerved perſonalh 
with a copy of the proceſs.” And by 5 Geo. 2. c. 27+ J. 4+ 
« That upon every copy of ſuch proceſs to be ſerved, 
ſhall be written an Engliſb notice to ſuch defendant, 
of the intent and meaning of ſuch ſervice, to the 
effect following: A. B. yu are ſerved with this pro- 
ceſs, io the intent that you may by your attorney appear 
in his majefly's ceurt of King's Bench, at the return 
thereof, being the th day of November next, in erden 
wn ene os 


am a i. 


2 
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tu your defence in this action. And for which no- 
tice no fee ſhall be demandes. 
In the filling up proceſs not bailable, three things 
are to be obſerved. 1. In the notice, the very day 
of the return muſt be inſerted (and by original, 
though it happen to be on a Sunday). 2. The no- 
tice to appear muff be directed to the defendant by the 
ame name os the proceſs, being particularly ſo ex- 
preſſed ia the act of 5 Ges. 2. 3. That the name of 
the defendant muſi be inſerted, as thus, Hr. A, B. 
« you are. ſerved,” &c, otherwiſe the writ may be 
quaſhed on motion. 1 Wilſon, 104. Bebema v. James. 
Service at any time on the return day is regular ; and 
muſt not be ſerved by a perſon who cannot read or 
write, Maud v. Barnard, 2 Burr. 812. | 
If it be againſt baron and feme, fervice on the Baron and feme, 
buſdand is ſufficient for both; and if the huſband does | 
not appear for himſelf and wife, plaintiff may enter 
an appearance for both. But it muſt expreſs in the 
notice, to appear for yourſelf and Ann your wife, 
If the action be joint, viz. againſt two or more Agaialt two, 
perſons, each muſt be ſerved with a copy of the 
proceſs, | py | 
George, &c. to the ſheriff of Kent, greeting: A common 4a 
Whereas we lately commanded our ſheriff of Mid- 
dleex, that he ſhould take John Denn and Richard 
Ree, if they ſhould be found in his bailiwick, and 
lafely keep them, ſo that he might have their bodies 
before us at Weſimiiſier, at a cettain day now paſt, 5 
to anſwer Thomas Peſl in a plea of treſpaſs. And The word! rreſ- 
our ſaid ſheriff of Middle/ex at that day returned to 57 . e 
. | . uſed in all ac- 
us, that the ſaid Fohn and Richard were not found in tions, where 
his bailiwick ;_ whereupon, on the behalf of the ſaid only the party 
Thomas, it is ſufficiently teſtified in our court before e de ſerved. 
us, that the ſaid John and Richard do lurk and 
5 the ſecrete themſelves in your county; Therefore we 
; pro- command you, that you take them, if they {hall be 
ppear found in your bailiwick, and them ſafely keep, ſo 
aun wat you may have their bodies. before us at 
arder e, on Monday next after the morrow of 
| Souls, to anſwer the ſaid Thomas of the plea 
„ aforeſaid; 


> 
"of. 


+, Proceſs. 
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aſoreſaid: and have you then there this Writ, Wit- 


Notice. 


neſs Zlyd lord Kenyon, at Maſi minſser, the 13th day 


of Fuly, in the 31ſt year of our reign. Stormont 
and Way. r 
Mr. John Denn, you are ſerved with this proceſi 


to the intent that you may by your attorney appear in his 


majeſty's court of King's Bench, at the return theref, 


Being the th day of November next, in order to yuur 


defence in this action. | 


Thbis writ is ſigned as before, and ſealed, N. B. 


A Pracipe alſo muſt be made out for the office, 
thus: Kent, Latitat for Thomas Poſt, again/? John 
Denn, Tr. returnable on Monday next afler the nor- 
row of All Souls. F. X. Attorney, 3d November, 


1791. | 


The alias in names muſt purſue the latitat. Cor- 
bett v. Bates, 3 Term Rep. 660. we © 
Indorſe the name of the plaintiff's attorney, place 


of abode, and the day of the month, on the back, 


Then make an exact copy, or get a printed one at 
the ſtationer's, fill it up, and ſerve the defendant per- 


ſonally with it. 


Definition, 


Special Ball. 

AlL, ballium (from the French bailler, which 

D comes from the Greet Bahn, and ſignifies 
to deliver into hands), is uſed in our common law 


for the freeing or ſetting at liberty one arcefled ot 
impriſoned upon any action, either civil or criminal, 


on ſurety taken for his appearance at a day and plac: 


The reaſon why 
called bail, 


certain. Brat. b. 3. tract. 2. c. 8. 44 
The reaſon why it is called bail, is becauſe by 
this means the party reſtrained, is delivered into the 
hands of thoſe that bind themſelves for his forth - 
coming, in order to a ſafe keeping or protection 
from priſon ; and the end of bail is, to ſatisfy the 
condemuation and coſts, or tender the defendant to 
priſon. Ea. EIT A te 
1 W 


_ Sperial Ball. 
Bail and mainjrize are often uſed promiſcuouſly 


thing, and agree in this notion, that they ſave a 
man from impriſonment in the common gaol, his friends 
undertaking for him before certain perſons for that 
purpoſe authorized, that he ſhall appear at a certain 
day, and anſwer whatever ſhall be objected to him 
in a legal way. 2 Haw. Pl. Cr. c. 88. 4 Ia. 180. 


The chief difference is, that a man's mainpernors 


are barely his ſureties, and cannot impriſon him 


themſelves to ſecure his appearance, as his bail may, e 


who are looked upon as his gaolers, to wboſe 


cuſtody he is committed, and therefore may take 


him upon a Sunday, confine him until the next day, 
and then render bim. 6 Mod. 231. Lord Raym. 
706. 12 Mod. 275. To „ 


Special bail are two or more perſons who under- Special bail, 


take generally, or in a ſum certain, that if the de- 
fendant be convicted, he ſhall ſatisfy the plaintiff, 
or render himſelf to the cuſtody of the marſhal]. 
Generally there are but ws perſons who become bail 
for a defendant. F 


Where the defendant has been arreſted or diſ- How to proceed 
charged out of cuſtody, upon giving a bail-bond to when bail put 
_ the ſheriff, at the return of the writ, he muſt, ts 


diſcharge ſuch bond, appear thereto, namely, by put- 
ting in ſpecial bail, or, as it is termed, bail above; ſo 
called, in contradiſt inction to the ſheriff's bail; or 


bail ben; nor can he render himſelf in diſcharge of . 


ſuch bond without firft putting in bail above. 5 Burr. 
2683. Harriſon v. Davies, 5 | | 
' This bail may be put in for the purpoſe of tender- 


ing the defendant (by his own deſire) previous to the 
return of the writ,” | | | 


It may de put in by the defendant's attorney, in 
conſequence of his undertaking; or by the ſheriff or 


his bail, for their own indemnity, 2 Str. 876. 


Bercbere v. Colſon. : 


By rule A. 1654, no attorney ſhall be bail for a No attorney's | 
defendant in any aQtion z nor his clerk, Bologne v. cle 
Cnop. Rep. $28. Vide Dougl. Rep. 466. Mi 


Bail and main. 
in our, Jaw books as ſignifying one and the ſame krize, che dif- 


ry 
: $4 
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But if a, perſon, who by the rules of the court is 
not 1 to become beil, ſhall be put into 


the bail piece, and not excepted ta, the plaintiff Cane 

nat take an aſſignment of the bail-bond,. and pro- 

8 ceed upon it, as if no bail had been put in. bid, 
No fheriff's. No ſheriff s officer, bailiff, or other perſon con- 
* Se. hall cerned in th: execution of proceſs, ſhall be per- 
5 mitted to be bail in any action or ſuit depending in 


court, nor perſons outlawed after judgment. 
this M. 14 Geo. 2. The keeper. of * wr 

Compter was rejected. Dougl. Rep. Hawkins v. 

7 Magnoll, 466. 

2 * It is ordered by the court, that where aby de- 
Mildleſes, fendant ſhall be arreſted by the ſheriffs of London 
or Middleſex, by proceſs iſſuing out of this court, 
and ſhall give to ſuch ſheriff a bail-bond for their 
appearance on the day of the. return, of ſuch 

proceſs, ſuch defendant ſhal! have leave for four 
days after that return, to put in good bail, at the 
ſuit of the plaintiff in ſuch proceſs ; and n that 
1 all proceedings upon the bail-bond to the 

eriff ſhall ſtay. R. AJ. 8 Ann. | 


If the laſt of the The four days are reckoned in this court exclu- 
four days happen (12; and if the 44% of the four days happen on 4 


on « ares "Sunday, then the defendant has all Monday to put 
in his bail. 1 Str. 782. Stredley v. Sturt. 

How to put in The defendant having been arreſted and put in 

ſpecial bail by bail to the ſheriff, the firſt ſtep to be taken to get 

* rid of the bond is, to put in bail above; and, in 

order to do that, apply for a ſhort copy of the writ, 

which may be had either at the office where the 

writ was ſigned, or at the ſheriff 's office, together 

with the /um ſworn io, for that will be wanted in 

| the future ſtage of the buſineſs, Then get a ſpecial 

5 „bail piece at the ſtationer's, pay ſor the ſame 25. 1d. 

ttme name of the county is to be inſerted the ſame as 

that in which the writ iſſued.; and the bail are to be 

two houſekeefers, who can juſtify in double the 25 

: ſworn to, after payment of all their debts, 
Memorandum to The act of 25 Geo. 3. c. 80. enacts, that eve 


be delivered on 
— 22 attorney, at the time of putting in bail, ſu 
al bail to the 10 


in 
judge's clerk, : 


Special Bail. | 135 


is in the bands of the judge's clerk the memorandum of 

to minute of his warrant to defend, ſtamped with a 

n- 21. Gd. ſtamp, which the judge's clerk is to receive 

o. gratis; who 1s to deliver over the ſame to the proper 

d, officer. Se. 25. 5 . | 

Dt In ar action againſt a huſband and wife, if the Huſband and 
er- huſband be taken, he ſhall remain in priſon till bail wife. 

in given for both, 1 Salk. 115. 1 Roll. 58 3. Pract. Reg. 

ap 66. So if he is an attorney, and both are ſued, he EE 
ay. - loſes his privilege. bid. 580. J. 45. If both are 

Ve. taken, the wife ſhall be diſcharged. 1 Lev. 216. 7 
10 A feme covert was diſcharged out of cuſtody be- Feme covert. 


cauſe ſhe was arreſted without her huſband, though 
the writ was ſued againſt both, and non off inventus 
rt, returned as to the huſband, 1 Term. Rep. 486. Ed- 


leit wards v. Rourke and wife: for a feme covert has no 

ch property of her own ; and if it were permitted to 

2 arreſt her, ſhe might be impriſoned for life. Per Ah 
| burſt, J. | 

hat * In the Court of King's Bench. 


the Miles, . 7. KX. is retained to defend by John The form of the 
, to wit. Jenes as his attorney, at the ſuit of pan" i 
at Joſepb Sparks. | 

4 F. K. defendant's at- 
put ar of r _— torney; (if by an 


in iſt year of King Geo. 3d. 3 by A. his 
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Miehaelmat, Term, in the 32d yea! 
"the reign of king GS. III. . 
1 "Stormont Aud Way. 
| Mil ſex, 1 Jontr is deliverede \. 
I to wit.  \ bail on a cepi corps e ba, 
„e to . 9½% 
John James, of Love-lane 
London, mercer, | 
and 
Teſeph Vaaden, of Flur- . 
fireet, London, boſier. #1 


7. K. no” | At the ſuit of 


ſworn to Jeſepb Sparks... 
L1co. | 
* Nov. 1791. 


Take the bail, and bail-piece, to one of the 
judge's chambers in Serjeant's [nn, Chancery - Lane, 
and the clerk will take the tecognizance as fol- 
lows : 

Rerognizance bp You do jointly and ſeverally undertake that, if 
bill, «© John Jones Hall be condemned in this action, at the 
c fuit of Joſeph Sparks, he ſhall ſatisfy the coffs and 
& condemnation money, or render himſelf to the cuflody 
* of the marſhal of the en or _ will do it 
sr bim. 
6 * ths ' you content Fr 

Pay the clerk 4s. in term time, in vacation $7. 
as ſoon as you have done this, give notice in writ- 
ing of the bail being put in, to the plaintiff's attor- 
ney, purſuant to the following rule : 

Every attorney of this court, who ſhall put in 
any ſpecial bail before any juſtice of this court, 4: 
bene eſſe, upon a cepi corpus, ſhall give notice thereof 
without delay to the plaintiff or his attorney. 


M. 16 Car. 2. 
oſe ph Spark plaintiff, 


Role reſpe Sing 
notice. 


In the King' s Bench, 
John — defendant. 


Notice of bail. Take notice, that ſpecial bail was this day pit 


Special. Batl. 


in for the deſendan | | 8 
nourable Mr. juſtice. Buller, at bis _—_— in 


 Serjeant's Inn, Ghancery-lane, London, and the names 


are, Jahn James, of Love-lane, London, + merchant, 
and Jaſeph Madden, of Hiet. ſireet, London, hoſier, 
dated the 11th day of November 1791. 
RES, 4 Yours, &c 
J. K. Attorney for the de- 
| fendant, Inner Temple. 

To Mr. G. H. Attorney for the plaintiff. 
If they are the ſame as are bail to the ſheriff, 
then you add, and they are the ſame as are bail to 


« the ſberiff.” | | 
O excepting to the Bail. 


: 


ant in this cauſe, before the Ho- 
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If che plaintiff be diſſatisfied with the bail above, If diſſatisfied _ 


and they be not the ſame as are bail to the ſheriff, he 
muſt except againſt them within twenty days after 


notice given, otherwiſe ſuch exception is void, purſuant 


to the following rule : | 


with the bail. 


It is ordered that no exception to ſpecial bail put Exception to 


in before any juſtice of this court, ſhall be made 
for the future after twenty days notice given of ſuch 


court ; and exception after that time made, ſhall be 
void and of 12 force. R. M. 8 Ann. 


bail to be made 
within twenty 
12 5 N days after notice 
bail being put in, according to the courſe of this ot bail. 


Exception muſt be in writing entered in the judge's Exception to be 


book, before whom the bail was taken; and the? WR 


entry in the judge's book is thus, „ except againſt 


* theſe bail.” C. H. plaintiff's attorney. And the 


notice to the defendant's attorney will be, naming 


the cauſe, ** 7 have excepted againſt the bail put in for 5 


* the defendant in this cauſe,” 


Your's, 


G. I. plaintiff's attorney.” 


To Mr. C. D. attorney for the defendant. 


That every aCtion in this court, where ſpecial When to juſtify 
bail is put in, and an exception entered againſt the fer RE 


ſaid bail, and notice of ſuch exception is given in 
writing to the defendant's attorney, the ſaid defend- 
8 - | . ant 


ſame bail juſti- 


| Special Saif. 


ant ſhall procure his ſaid bail 15 juſtify, if the notice 
be given in term time, in four days after ſich notice; 
but if ſuch exception be entered in vacation time, 
and notice thereof be given in like manner, the bail 
put in, or other additional bail ſhall juſtify, upon the 
firſt day of the ſubſequent term. R. E. 5 G. 2. 


Of juſtifying Bail. 


After the plaintiff has entered his exception, and 
given notice thereof to the defendant, the bail (to 
_ diſcharge the bond) muſt perſonally appear in court 
within the time limited by the rules thereof, and 
juſtify themſelves, and the plaintiff may oppoſe 
them by his counſel; if it appear they are inſuf. 
ficient, the court will reject them, and leave the 
_ plaintiff at liberty to proceed upon the bail-bond, or 
againſt the ſheriff. 

If the ſame bail are to juſtify, as have been put in, 
2nd notice given thereof, one day's notice is ſufficient 
for the juſtifiemion, and ſuch notice may be given 
on Saturday for Monday; the form of ſuch notice 
will be as follows: : 1 

3 Joſeph Sparkes, plainifff, 
In the King's Bench. TYP Fad 
1 9155 | Fehn Jones, defendant. 

Take notice that the bail already put in for the 
defendant in this cauſe, and of whom you have had 
notice, will on Monday next juſtify themſelves, in 
open court, W:ſtminſter-hall, in the county of Mid- 
dleſex, as good bail for the ſaid defendant : dated 
this 12th. day of November 1791, 
© Yours, &c. Lt 

F. X. Attorney for the defendant, 
To Mr. G. H. Attorney for the plaintiff. | 

N. B. The notice is now given for the juſtifica- 
tion in open court, in Serjeant's Inn Hall, Chan- 
cery- lane. 3 . 

Bail coming to juſtify and not being preſent 
at the fitting of the court, muſt wait until the 
riſing. 2 | 1 


Special Bail. - 


If the bail do not juſtify at the day given (being 
the laſt day they have), they are out of court, Nor 
can they juſtify after the rule upon the ſheriff to 
bring in the body is expired, without leaye of the 
court, 5 Loft. 88. | | 


Of adding freſh Bail, and juſtifying, 


If the bail already put in, do not mean to juſtify, Of addin 
then you may add uu more to thoſe already. put bail. 
in on the bail-piece, and give notice of juſtify. 
ing tbem; but ſuch notice muſt be given two days 
excluſive of ſuch juſtification ; as for inſtance, ex- 
ception is entered againſt the bail on the 12th of No- 
vember; notice is given to juſttfy the 16th, you muſt 
deliver ſuch notice on the 14th. So that the notice 
is-excluſive of one day, and incluſive the other: Mon- 
day for Wedneſday is good; Saturday for Monday 
will not do for added bail, becauſe Sunday is *not 
reckoned as a day for this purpoſe, although it would 
do for bail already put in, and notice given: Friday 
for Monday is good, Of A : 

in the King's Bench. ET. | 
7 Foſeph Sparks, plaintiff, 

Between and | 

John Janes, defendant. 
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g freſh 


Take notice, that Aaron Moſes of Duke's-place, Notice of x 


London, merchant, and George Dute, of Hatton- and juſtifying. | 


ſtreet near Flalborn, in the county of Middleſex, 
broker, will, on //:dneſtay next, add themſelves to 
the bail already put in for the defendant in this 
cauſe; and at the ſame time will juſtify themſelves 
in open court, Meſiminſter-hall, in the county of 
Middleſex, as good bail for the ſaid defendant ; dated 
the 14th day of November 1791, * 
Yours, &c. os, 
7. K. Attorney for defendant. 
To Mr. G. H. Attorney for plaintiff, | | 
Theſe may be added the ſame morning you May be a 


dded in 


juſtify in court ; pay 2s, each name, but mind and the treaſury 


veve the bail. piece in court to give the maſter ; therefore 
the 


chamber, 
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1% Sppciat Wal. 


the'prezedug' evening get it of the judge's clerk, of he 
will attend wich and deliver it to the maſler; pay 
BSE 7 597 00% ornate % 29H o07 


May pot in and Tou may put in bail, and juſtify at the ſame time 


: Juſtify bail on by giving notice for that purpoſe to days Excluſive 


the me day. previous thereto ; which is done as follows, fill up a 


ail=piece, take it to the judge's clerk at Serjeant's 
Inn, who will take the recognizance, pay 4:. and 
25. 6d. for delivering it to the maſter in order to 
Juſtify ; have affidavit of ſervice of notice ready, 
which give to council to move, 02 LAN: 
If you add only one perſon, te the bail already 
put in, and he with one of the other juſtifies, then 
your notice will be as follows: „ 


„ Jo ſeph Sparkes, plaintif, 

In the King's Bench. bar n 
„  EISS | John Jones, defendant, 
Notice to add Take notice that E. F. of, &c. will on Wedreſia 
one, end juſtify. next, add himſelf to the bail already put in for the 
\ »- defendant in this cauſe, and that he, together with 
© Fohn Jamis, one of the bail already put in for the 
ſaid defendant, and of whom you have had notice, 
will at the ſame time juſtify themſelves in open 
court, MWeſtminſter-hall, in the county of Middleſer, 
as good bail for the ſaid defendant : dated this 14th 

day of November 17911. | 

FOR DIS WA; 'Your's, &c, 00 
en F. K. Attorney for defendant, 
To Mr. G. H. Attorney for plaintift. 


How to jutiify, TI. w to juſtify bail in open eturt. In the even. 
g ing beſpeat bail. piece at the judge's chambers, and 
the clerk will deliver it to the maſler in court; pay 

25. 6d get an affidavit of the ſervice of ſuch notice 

_ » ſworn; and on the back indorſe the names of the plain. 

. and defendant,” with the counſel's name, 1 
modi to juſtify the within bail,” give it to counſe 

with 10g. Od. and he will move it; take your bait in 

court 10 the maſter; the officer ſwears them, and 

tbe maſter aſks if they are worth double the ſum ſwor! 

+4 - | | i 
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hen 
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Jant, 
eſday 
r the 
with 
r the 
Ntice, 
open 
leſtx, 
14 


dant: 


even- 
„ and 
5 Pay 
notice 

latn- 
2 to 
ounſel 
bail in 


3, and 


| ſworn 
=o 


# 4 the payment of all their juſt debts,. for. which 


pay the officer 9s.z in the evening go to the clerk of 


the rules in Portugal-ſiraet, and he will draw, vp the 
rule for the allowance of the ball ; 3 Pay 4+ ſerye copy 


on plaintiff's attorney. 


In the Lins s Bench. 


Between 


77 ob dente, banal, 


John "Sui defendant. 
te G, clerk to E. H. of, c. attorney for the de- 
fendant in this cauſe, maketh oath and ſaich, That 
he did on the 14th day of November inſtant, perſon- 
ally ſerve J. X. the plaintiff's attoxney, with a true 
copy of the notice hereunto annexed. 
If you ſerve the ſervant of plaintiff's attorney 


or clerk, ſay, . Served Mr, J. K. the po 


« ftorney in this cauſe, with a true copy of t 


at- 
e notice 


& hereto annexed, by delivering the ſame to the clerk or 


Afﬀidavit of fer. 


vice of notice. 


« ſervant of the ; ſaid J. K. at his Wai in eee 8 


Inn, Fleet-ſtreet,” | 
In order to ſave this „ and expence, here Plaintiff's attox- 


the attorney certifies the hail are good to plaintiff's e * content. 
attorney, and he can rely on his word, this mode 


of juſtification is diſpenſed 
taken to a judge's chambers by conſent ; pay 25.3 


attorney 10s, 64, 
Bail put in by one attorney for the A0. and Bail put in by 
notice of jultification given by a new attorney, not 


to juſtify. | 
he maſter certified, that by the ciabliſhed prac- 
tice, a party cannot change his attorvey without. 


Macpherſon v. Robinſon. 


with; and the bail ate 


leave of the court or a judge's order. Doug. Rep. 
217 
it 0 


one attorney, 
ard notice to 


allowed by the court; the bail ſhall not be N juſtify by an- 


otner, not 3 


ne perſon be excepted to as bail, and another If one be ex- 


added, the name of the former may, with leave of 
the court, be ſtruck out of the bail- piece at any 
time before ſcire factas. Sayers Rep. 58. And pro- 
ceedings as to him may be ſtaid after ſeire facias 
brought, ibid. 309. till chen he is not ab 
775 Blackf. os #16 tis in 
A notice 


cepted to and 
another adoed, 
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5 5 A notice that 4. B. or two of them will juſtify, 
LS | is bad. Loft. 26, The pariſh has been held too 
"= wide a deſignation, the ſtreet ought to be mentioned. 
% ; | Loft. 72, 104- + -- N 2 
1 Landed property Mr. John Calendar, a merchant, came to juſ. 
1 pot ed ogg tify as bail, the ſum he was required to juſtify in 
- 6 y to . g 

5 joſtify, was goool. and he regularly juſtified in that ſug 
5 incluſiue of his landed property in Jamaica. He was 


objected to the including his landed property in 

Jamaica, The court thought the objection a good 
W one; becauſe his landed property in Jamaica is not 
liable to the proceſs of this court. Boddy v. Ly. 
land, 4 Burr. 2526. ö 


5 Of oppoſing the Bail, 


Oppofing bail, Generally, bail are oppoſed on five grounds with 
they 33 effect: Firſt, that there is ſome miſtake in the notice 
jected, or not. to juſtify; namely, that it ſhould have been given two 
days previous, inſtead of one; ſecondly, that the 
bail have aſſumed names that are either feigned, or be- 
long to other perſons, for the puniſhment of ſuth bail. 
Vide 21 Fac. 1. c. 26. .. 2. 4& 5 NM. & M. c. 4. 
4. 1 Str. 384. But the court will not vacate 
the proceedings againſt the party perſonated, until 
the offender be convicted; 1 Vent. 301. nor can a 
convidion take place, until the bail- piece be filed. 
2 Sid. go. A third ground of oppoſing bail is, that 
they are not ho/e-keepers : if they be, the 1ent paid 
is immaterial, though under 10l. Loft. 148. ; nor is 
it neceſſary they ſhould have been aſſeſſed to the 
poor's rate, ibid. 328. Fourthly, they may be op- 
poſed on the ground of their not being worth 
diuble the ſum ſworn to, after payment of all their 
debts, Under this head may be ranked bankrupts, 
who have not obtained their certificates; or ſuch as 
have been twice bankrupts, and not paid 15s. in 
the pound. Mountain v. Wilkins, M. 24 Geo. + 
' Laſily, after the expiration of the rule to bring in 
lady. Left. 438. Highway v. Tyers, M. 20 Ge. $ 
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&pecial Bail, 


Of putting in Bail in the Country, and 


tranſmitting it. 


| _ 


Bya& 5W.&, M. 4. 4. The chief juſtice, The chief 


Fc. of the different courts, and chief baron, ſhall jo Rice, Wks 


l a | may empower 
or may, by one or more commiſſion, from time to perſons d uh 


time empower ſuch and ſo many perſons, other than bail. 


common attornies and ſolicitors, as they ſhall think fit 
and neceflary in all and every the uſual ſhires and 


counties, to take and receive recognizance of bail, as 


any perſon or perſons ſhall be willing or deſirous to 
acknowledge in any action or ſuit depending in the 
ſaid courts, in ſuch manner and form, and by ſuch 


recognizance or bail- piece, as the juſtices and barons + 


have ufed to take the ſame; which ſhall be tranſ- 


mitted to the court where ſuch action ſhall be de- 


pending, who upon affidavit made of the due taking 
thereof, by ſome credible perſon at the taking there- 
of, ſuch juſtice or baron ſhall receive the ſame. 


Sell. 2. Power is given to the juſtices and barons. And may make 


to make rules for juſtifying ſuch bail by affidavit, duly rules for juſtify. 


talen before the ſaid commiſſioners, who are hereby s by affidavit 


empowered and required to take fame, and alſo to 
examine the ſureties upon oath, touching the value 
of their reſpective eſtates, The third clauſe em- 
powers juſtices of aſſize in their circuit, to take ſuch 
bail in a ſimilar manner; the 4th and laſt ſection 


makes it felony, for one to bail in another's name. 


la caſe of arreſt of any defendant in any county Six days to put 
of this kingdom (except London or Middleſex), by in bail in the 


proceſs iſſuing out of this court, ſuch defendant 
ſhall have leave for ſix days to put in good bail, 
after the return of ſuch proceſs, without any proſe. 


cution whatſoever to be made in the mean time on 


the bail-bond to the ſheriff, R. H. 8 Ann. 


Notwithſtanding the rule 8 WÄ. 3. the bail-piece 


muſt a#7ually be filed with one of the judges, on the 61h 
day after the return of the writ, or the bond may be 
aligned, purſuant to the ſtat. 4 & 5 Ann. c. 19. 
and notice given, if the proceedings be by bill. 
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| How to put in Bail before a Commiſſner, 
How to put in Fill op the bail-piece as before, take it with bail 
the bail. to a commiſſioner of the court, he will take the re- 


cognizance, for which 2. pay 6s.z and it is uſual 
to have an affidavit ingroſſed on treble 64. paper of th, 
due taking the bail before ſuch commiſſioner, to which 
is annexed the bhail- piece, and ſworn before a com. 
miſſioner for taking affidavits, but not the perſon au- 


thorized to take ſuch bail, | 
Peter Rix, plaintiff, 


In the King's Bench. | and 
| | John Doe, defendant, 
Affidavit of ue Thomas Jones, of Newport, in the county of Bucks, 


taking bail in gentleman, maketh oath and ſaith, That the recog- 


the country tobe S, a 2 | 
ſworn beſorea Dizance of the bail or bail-piece hereunto annexed, 


commiſſioner, was duly acknowledged by Jahn Brotun of Newport 


MOTOR aforeſaid, grocer, and Fames Regers of the ſame 
take the bail, place, farmer, before E. F. Efquire, the commil- 
ſioner, who took the ſame in this deponent's pre- 
f fence the day of laſt paſt, | 
Sworn, &c. 8 ns. ty 
Alſo it is uſual for the attorney in the country to 


5 ſend to his agent at the ſame time an affidavit of 


2 1fication. 
l 0 | | Peter Rix, plaintiff, 
In the King's Bench. and 
| Be John Doe, defendant, 
Aﬀeidavitof John Brown of Newport in the county of Bucks, 


Jothfication. grocer, and James Rogers of the ſame place, farmer, 
_— 5 bail for the deſendant in this cauſe, ſevetally make 
* commiffioner oath and ſay, and firſt, this deponent John Brown, 
appointed to for h. imſelf faith, That he is a houſekeeper in New- 
3 port aforeſaid, and that he this deponent is worth 
commiſſioners two hundred pounds over ard above what will pay 
before whom the all his debts: And this Ceponent Fumes Kegers for 
zue tells he himſelf ſaith, That he is a houſekeeper at Newpo! 
bail was ſworn, aforeſ.id, and is worth two hundred pounds, over 

| and above what will pay all his debis. ; 
On receipt of which, the agent files the bail- 


piece, wich the wariang or memorandum to defend, 
| | as 


e bail- 
defend, 


as 


— 25 BB =: 


as before. 1 ſtat. 25 Gre. 3. e. 80. a a” 
the affidavit of the due taking thereof with one of 9 
the judges of the court, for which he pays 55. 0 
term, and 15. more in vacation, and gives notice to 
plaiatiff's agent, and at the ſame time he uſually __ 
2 ph — eee of een 18 
Deter Rives! rnit 
is ths King's Bench Tres and 
406 John Dee, defendatit. | 
Take ation: tha the bail-piece in this cauſe, Notice of ſuch 
with the affidavit of the due taking thereof, was — 1 | 
this day filed with the Right Honourable Lind ray _ 
Lord Kenyon, at his chambers in Serjeant's Inn, 
Chancery lane, London. Dated the 1 ath A of Ne- | 
m 3 : | 
* „ OE 
vis e . iO Agent Acetat | 
To Mr. R. C. agent for the plaintiff, 
N. B. Some practiſers add the names to the no- 
tice of the bail, it may be done either way, 


Of Exception and Jul ration. 


'The plaintiff 's attorney may except againſt them Exception, and 
the ſame as in London and Middleſex, within twenty _— an, 
days, and notice muſt be given of juſtification as be- N | 
tore, only add the words, ©* by affidavit.” Affidavit 
alſo is to be made of the ſervice of notice, and coun- 
ſel is to move; take affidavit- and bail- piece into 
court if not filed; if it is, beſpeak it of the judge's 
clerk, pay 2s. 6d.; then give a brief to counſel. 10 
move to fuſtiſy, and the clerk of the papers reads it, 
for which you pay gs. to the officers-of the court, 
rule for allowance 45.'; amongſt agents this is ſeldom _ 
done, and indeed where there are 3 NS | 
there is little trouble given, f 

In town and country - cauſes, be the bail. i; Within what 
completed, the bail-piece «muſt be filed within twenty time dail-piece | 
days after, by the attorney who puts it in, under de bled 
the penalty of 40 3. Trin. 13 Car. 2. If the bail is 
juſlified in court, * ö to the maſter's clerk 

for 


/ 


| for the bail-piece; if juſtified at chambers, get it at 
, the judge's chambers, pay the clerk 15: and file it 
| | with Mr. Welb, pay 4d. hy 


If the ſame Bail to ihe Sheriff become Bail above. 


How to proceed If the ſame perſons that are bail to the ſheriff, 
ot he deem become bail above, and the plaintiff conceiving them 
bail above, to to be inſufficient, is deſirous of a juſtification, he muf} 
compel them to nter his exception, and give notice as before directed, 
8 that the defendant may juſtify if he thinks fit, and 
ferve the ſheriff with a rule to return the writ (if 
this be not done previous, and which always may be 
done on the return day of the writ), If it be already 
done, and the ſheriff has returned cepi corpus, then he 
may ſerve the ſheriff with a rule to bring in the boch. 
But if the defendant negle to juſtify his bail, on 
the day the rule expires, the plaintiff may the next 
day move for an attachment againſt the ſheriff for 
his contempt, in not obeying the laſt rule. And fo 
it will be if he does not obey the firſt rule. Vid 
ö | title Proceeding againſt the ſheriff in this caſe, p. 155. 
Bail juſtifying Rule to bring in the body expired the 2 iſt Mu. 
after rule * 1785. No bail put in till Saturday the 19th, - No- 
Co late. tice of ſuch bail, and to juſtify, was given for the 
21ſt, being Monday. Defendant on the Monday 
» came with his bail, and the notice being deficient 
| (Sunday being held as no day), defendant prayed 
time for two days, which was granted ; freſh notice 
was given for the Wednueſday. Bail came to juſtify, 
and were oppoſed by Mr. Baldwin, who alledged 
the rule to bring in the body expired on the Monden 
preceding, and that the iwo days granted by the rule 
was a ſurprize on the court, Mr. J. Buller: The 
firſt notice was ſhort, and the rule to bring in the 
body expiring on the Monday, the court ought not 
to have granted the rule, for Sunday is no day. But 
if it had been for bail already put in, notice on Sòa- 
turday to juſtify Monday would have been good. 
Therefore court refuſed to let the bail juſtify. Gos 
zon's bail. Mich. T. 26 Geo. 3. 


5 Ever 


at 
| it 


day, is a bail, and to be filed of the preceding term ; EIS 


and every bail taken after the continuance-day, is a be filed of the 


bail, and to be filed of the ſubſequent-term, and not preceding term, | 


otherwiſe ; but where new bail are added to the other 
bail taken on or before the continuance- day, in ſuch 
caſe new bail ſhall be taken and filed as of that term 
in which the bail was firſt put in. R. Z. 5 Geo. 2, 
E. 11 V. 3. 1 Salk. 100. : 


Tf no exception to bail is made within a proper 17 no exception 


time, the defendant may make affidavit of the ſer- te . to 

vice of notice, that ſuch bail was put in, upon the? · 

back of the bail- piece (for which oath no fee is to 

be taken), and file the ſame with the maſter; 

M. 16 Car. 2. | BS oh 8 
One of the bail who had been excepted to, and con- Bail excepted to 

ſequently had not juſtified, moved for an exoneretur 2nd not ſtruck 


to be entered nunc pro tunc, not having had his name * W 


ſtruck out of the bail- piece, this was after 2 % ci. fa. “'s for an exonere= | 


returned. Per Gur. On payment of coſts, let an tur. 
exoneretur be entered, nunc pro tunc. Humphry v. 
Leite, 4 Burr. 2107. | 

It is ſaid by a learned author, that where a defend- 
ant is in cuſtody of the /heriff or marſhall in a long 
vacation, ſuch bail muſt juſtify themſelves in open 
court, before the defendant is entitled to his diſcharge, 
ſo that if the plaintiff will not conſent to a juſtifica- 
tion at chambers, the defendant muſt lie in priſon till 
the next term. The practice is not ſo in this court, 
for he may ju/tify for this purpoſe on the uſual notice, 
before a judge at his chambers, and the plaintiff may 
oppoſe the bail, A great benefit to priſoners. ' 


Bail⸗Bond. 
Of the Proceedings on the Bail. Bd. "Ml 
F bail above be not duly put in, or when except- 
ed to, they do not e. in due time, the bond is 


forfeited ; and the plaintiff. may either take an 
| | 2 | aſſign- 


— 
Every bail taken before or upon the contintance- Bail taken be- 
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aſſignment of it, or proceed againſt the ſheriff for . 


0 bringing in the body, at his election. 


If he rules the ſheriff to bring in the body, he can- 


not proceed to aſſign the bond, becauſe he has made 


The days rec · 
koned, 


his election to proceed againſt the ſheriff ; but con- 
trary if he only rules to return the writ. | 
In London or Middleſex no bail-bond can be put 
in ſuit, until four days after the return of the writ, 
R. M. 8 Ann. | | | 
If the arreſt be in any other county or c/ty, then 
not till ſix days after the return of the writ, Jbid, 
A latitat was returnable on Vedneſday, and, on 
debate, held that the bond could not be aſſigned 
until after Monday; for the four days are to be one 
#ncluſive and the other exclu/ive; and where the 
fourth day is Sunday, the party has all the next dayto 
put in bail. 2 Str. 914. Jbid. 782. Bullik v. 


L.incoln. . 


Sheriff, at the 
requeſt of plain- 
tiff, to aſſign the 
bail - bond. 


If the plaintiff has accepted an aſſignment of the 
bail-bond, the court will not grant him a rule upon 
the ſheriff to return the writ. x Wilſon 223. Lad- 
broke v. Stone. 

By flat. 4 & 5 Ann. c. 16. /. 20. it is enadted, 
that the ſheriff, at the requeſt and coſts of the 
plaintiff, or his lawful attorney, ſhall aſſign to 
the plaintiff the bail-bond, by indorſing the 
ſame, and atteſting it under his hand and ſeal in 
the preſence of two or more credible witneſſes ; which 


may be done without any ſtamp, provided the 


aſſignment ſo indorſed be duly ſtamped before 
any action brought thereon; and, if forfeited, 


the plaintiff may, after ſuch aſſignment, bring 


aſide. Hutchinſon v. Smith, 7 Mod. 240. 


an action thereupon in his own name, and the 
court may give ſuch relief to the plaintiff and 
defendant in the original ation, and to- the 
bail on the ſaid bond, as ſhall be agreeable to 
Juſtice and reaſon; and each rule of court ſhall have 
the effect of a defeazance to ſuch bail-bond. 

If the plaintiff die before the taking of aflign- 
ment of the bond, proceedings thereon will be ſet 


Before 


: z 
©. 


: Bail-Bond. | 8 \ < 


Before taking an aſſignment of the bond, the Before taking 


plaintiff 's attorney ſhould be ſatisfied, that the bail 3 a 


taken by the ſheriff is good; for by accepting of ney ought to be 


| ſuch aſſignment, he cannot reſort to the ſheriff, fatisfied with the 


unleſs by action at law, which is tao hazardous to 8 
bring for ſuch inſufficiency. 
If the bail are not put in, or if excepted againſt, Aſſignment of 


and do not juſtify in due time, the plaintiff's attor- the bond. 


ney (if the writ be in Midaleſex) may apply to the 


ſheriff's office in Too#'s Court, Curſitor-ſtreet, if in 


London, to the ſecondary's office, for the aſſignment of 
the bond, and, on payment of 58., the under- 


\ ſheriff aſſigns the ſame. But if the writ be in the 


country, then he muſt apply to the under- ſheriff 
there, who ſends the ſame to his agent; the uſual 
charge «s 6s. 8a. „ 


Of the Adlion on the Bond. 


Before you ſue out. the writ on the bond, get Adion on the 
the aſſignment ſtamped with a double 64. purſu- s. | 
ant to 4 and 5 Ann. c. 16. .. 20. the bail or prin- 
cipal cannot be arreſted, N. B. The plaintiff 
is named aſſignee to the ſheriff, and the action muſt 
be brought in the ſame court wherein the original writ 
was ſued out; for that court only hath juriſdiction 
and cognizance of the action, 3 Burr. 1923. 

Walton, aff. v. Bent, 1 Burr. 642. otherwiſe the par- 
ties could not have the relief intended by the ſtatute. 
Proceed exactly the ſame as in common caſes, and 
you may lay the venue in any county. Str. 727. 
2 Ld. Ray. 1455. | es 

If an attorney be in the bond, the action muſt be it an attorney in 
brought in the ſame court where the proceſs was the bond. 
iſſued; for by his entering into ſuch bond; he 
waives his privilege, whether ſued jointly or ſeverally, 

Barnes 117. | . 


hen the Bond is to ſiand as a Security. 


In caſe the defendant by neglect has ſuffered the 
plaintiff to take an aſſignment of the bond, and he 
1 3 85 has 


— 


— —— — . —— — — - 
— EE — 


* Curity, although 
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bas loſt a trial; if he would wiſh to try the cauſe, 
he muſt move the court for that purpoſe on a ſpecial 
affidavit containing merits, if it be in term time; if 
in vacation, he may apply and obtain a judge's 
order, which will be granted, upon putting in and 
per fecting bail, paying the cofts incurred, receiving a 
declaration in the original aftion, pleading 1fſubbly, 
and taking ſbort notice of trial, ſo as not to delay the 
 plain:iff, and conſenting that the bond fland as a ſecu- 
rity. But this court has not yet ſaid, that the 
plaintiff ſhall take judgment on the actions upon 
the bond, although the practice in the common 
pleas is ſo. OE 
NM. B. I do not ſee why this may not be done 
by ſummons in term time, as well as the vacation. 


When the bond Writ was returnable in Eafler term, bail-bond 


ſhall ſtand as ie- taken, and no proceedings thereon till Oober 24, 
no proceeding in When the bond was aſſigned, and ſpecial bail was 
the original put in the next day, It was inſiſted that plaintiff 
action for tuo ought to have delivered a declaration de bene ef, 
—_— and thereby quickened defendant, But the court 
held he was not bound ſo to do, and that defendant 
was in the firſt fault, whereby plaintiff loſt a trial; 
ſo defendant was forced to let the bail-bond ſtand as 
a ſecurity, Str. 1262. Merryman v. Carpenter. 
The phintif The defendant was on 18th July 1783 arreſted 
— proved his on a bill of Middleſex, and returnable on Thurſday 
commiſſion, as next after the morrow of All Souls, and gave bond; 
bail was not put be became a bankrupt before the return of the writ, 
ved groin and the plaintiff 12th of Augu/t proved his debt: 
the bone, the the defendant did not put in bail above, as he ought, 
plaintiff raking four days after the return, nor did the plaintiff pro- 
pm goon ceed by filing'a declaration: the defendant nat having 
ny <lap- obtained his certificate, plaintiff, zoth April 1784, 
ſed), was held took an aſſignment of the bond, ſued out and ſerved 
gos. wWrit thereon, and declared 1ſt May. Defendant laid 
theſe facts before the court, and moved to ſet aſide 
the proceedings; upon ſhewing cauſe, it was al- 
ledged, that the caſe in 2 Str. 1262. was in point: 
and on the part of the defendant, it was contended 
that the plaintiff not haying delivered a 1 
| GEE wwilbin 


Vail Band. „ 


within two terms, he was out of court, and there- 

fore ought not to take the bond; and that his having 

proved his debt under the commiſſion, he had waived | 

all proceedings. But the court held, that nothing What perform. 


was a performance of the bond, but putting in bail nee ot the bond. 


above, and diſcharged the rule, Carmichael v. 
Chandler. 5 Burr. 2683. 5 : 
Motion to ſtay proceedings on the bail-bond on where elsintiff 
payment of coſts, and the ſum ſworn to E. T. 1774, might have had 
it appeared by the - plaintiff's affidavit, that he JjCement againſt 
might have proceeded to trial the fittings after laf 5 
Hilary term, that defendant did not die uni! after though he die, 
that time. Cur, held the practice to be, that where 92 the bond. 
the plaintiff might have had judgment againſt the 
original defendant, the bail below are liable for the 
whole debt and coſis, and here he might have had 
ſuch judgment. Rule diſcharged. Orton, & al. aſſig- 
ers, v. Vincent. et al. bail of Bedford, Cowp. Rep. 71. 

But where the defendant dies before the plaintiff 
could have had judgment againſt him, if there has 
been no delay, in putting in and perfecting bail, the 
court will relieve the bail on payment of coſts only, 
Ibid, . | : | | 

There are no proceedings in the original action, 
after the aſſignment of the bail- bond. | 

If writ be returnable at a day out of term, the When bond is 
bail-bond taken on it is void, and that without plea, Void. 
Str. 399. Mills v. Bond, Therefore may be ſet 
aſide on motion, © 3 x 

The bail to the ſheriff may, at the return of the Bail to the ſhe- 
writ, put in bail before a judge (againſt the defend: riff may put in 
ant's conſent) in order to perform the condition of war —_ | 
the bail-bond ; and may take up the defendant, and 1 ? 
ſurrender him in diſcharge thereof. Str. 876, 


Berchere v. Colſon, 


Terms on which the Court will Hay Proceedings on the 
| Bond where no Trial is loſt, 


Immediately on the bail being ſerved with pro- 
ceſs, take out a ſummons for the ſtay of proceed- 
„ inge 
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ings apainſt them, upon payment of coſts, and 
ſuch ſummons muſt be intitled in the original action; 
give notice of putting in and juſtifying the bail at 
ſame time two days zex-lufive of the day given, 
which will ſave time, and the judge will make an 


order to ſtay the proceedings, * upon perfecting bail 


How to proceed 
if irregularly- 
aſſigned, 


& in the original action, pleading iſſuably, and taking 
& fort notice of trial, for the ſitting in term, and 
« paying cis ie be taxed by the maſter, which 
& pay, as it is conditional and lies on defendant to 
« perform; therefore the firſt ſtep to be taken is, 
© to get the maſter's appointment thereon to tax 
„ ſame, and ſerve plaintiff's attorney with a copy,” 


V the Bond be aſſigned irregularly, how to proceed. | 
If the bond be irregularly ſigned, move the court 


to ſet the proceedings afide for irregularity, upon an 


affidavit, ſtating the particular facts, the writ 


„ having iſſued returnable on, &c. defendant's arreſt, 


& bail being put in above on ſuch à day, and notice 
« given, that the bail were ſerved with writs return- 
* able, &c. and that the bond was aſſigned ſuch a 
(c 4 ay.” | i . N 


Cannot plead in If the court ſtay the proceedings on the bond, the 


abatement, 


defendant is not at liberty to plead in abatement, but 
in chief, Salk, 519. Nor will the court order the 
bond to be delivered up to be cancelled, on the 
ground of a miſnomer. 3 Term Rep. 572. Salter, qui 
tam, v. Shergoll. | 5 


17 rule be made Pending a rule to fet aſide proceedings for irregu- 


ta ſtay proceed - 
ings, cannot 
proceed in mean 
time. 


What is not a 


waiver of the 
aſhgnment, 


larity, and to ſtay the proceedings, plaintiff took 
an aflignment of the bond in the mean time. Court 
agreed that the proceedings were totally ſuſpended by 
an act of the court, and made the rule abſolute to 
fet afide the aſſignment of the bond, as having been 
made too ſoon. Swaine v. Cramond. 4 Tert 
Rep. 176. 

Where the defendant has not put in bail in time, 
whereby the bail- bond becomes forfeited, and after- 
wards gives notice that he will put them in, Fo 

| order 


Bail- Bond. "499 


| order to ſtay proceedings on the bail-bond, the 

| plaintiff may except to ſuch bail, and it will not be 

t a waiver of the aſſignment. Cowp, Rep. 769. 

) Boldero v. Gray. | | | 

n After regular bail put in, if the plaintiff except What isa waivgre 

l to them, it is a waiver of the proceedings on the | 

£ bail- bond. Allowed by the maſter to be the uni- 

verſal practice. Ibid. | | »: 
The court made a rule that in future, wherever Plaintiff may 

the defendant is guilty of a neglect in not putting in eee es- 
bail in due time, by which the bail- bond becomes forſeited, and 

forfeited, the notice (in caſe the party means to put no waiver, 

in bail in order to ſtay proceedings upon the bail- 

bond) ſhould be, that he wil] put in and perfect bail 

on ſuch a day: analogous to the caſe where the 

ſheriff is ruled, who before he can diſcharge him- 

ſelf, muſt give notice that he will put in and perfect 

bail; and in that caſe plaintiff may oppoſe, with- 

out its being a waiver, bid. 8 
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07 the Proceedin & againſt the 8 beriff to 
compel him to return the Writ, and 


bring in the Body. 


. appears by the 13 Edw. 1. c. 39. & 23 H. 6. 
c. 10. that ſheriffs of the different counties were 
very tardy in returning their writs in due time; and 
by the former ſtatute it is ordained, “ that a com- 
paint ſhould be made to the juſtices, and a writ ſhould 
go unto them to inquire, whether ſuch writ was ext= 
cuted or not; and if executed, and not returned, the 
demandant ſhould have his damages awarded,” 

By the latter, „/ ſheriffs return upon any perſon, 
cepi corpus, or reddidit ſe, they ſhall have the bodies 
at the return of the ſaid writs,” 

By rule, Eaſter, 6 Fac. 1. ** Every ſheriff ſhall, 
after term, return into court all writs, and in default 
expect judgment for contempt. | 


* Notwith- 


{i 
4 14 
1 Hh - 


"Sheriff. © 


| Notwithſtanding which, ſheriffs, bailiffs of li. 


berties, and their deputies, delayed execution of pro- 


ceſs, and return thereof; for preventing of which, 


a rule was made in Mich. term, 1654, whereby the 
court ordered, zf it ſhould appear that any ſuch 
officer ſhould wiifully delay the execution or return of 


proceſs, or execution, or having levied money, ſhould 
detain it after the return, beſides the ordinary courſe of 


amerciaments, &c. an attachment, &c. ſhould be as the 


Not liable after 


* SGx months to 


return writ. 


A rule iſſued 
previous to the 
term, as of the 
term, is bad. 


in ſix days. 


London and 


Middleſex now 


in four days, 


folie they have fix days, as heretofore. 


* 


cafe requires. | 5 
By 20 Geo. 2. c. 37. ſ. 2. No ſheriff Hall be 
liable to be called upon to make a return of any writ, or 
proceſs, unleſs be be required ſo to do within fix months 
after the expiration of his office.” Upon which 
ſtatute it hath been holden, that the months are 
lunar months, or twenty-eight days; that the day of 
the ſheriff's quitting his office is to be reckoned as one; 
and that the ſheriff cannot be ruled to return the 
writ, after the expiration of fix months, though requeſt» 
ed before. The King v. Adderly, Dougl. Rep. 463. 
A rule was iſſued three days previous to Michael- 
mas term, and intitled of that term; the ſheriff did 
not obey the rule; an attachment was granted, and 
the court ſet it aſide as irregular. For ſuch a rule 
is falſe in itſelf, irregular, and improper. The King 
v. Sheriff of Cornwall. Term. Rep. 1 V. 552. 


| Sheriffs to make Notice is hereby given to all ſheriffs and under- 
return of writs 


ſheriffs, That upon being ſerved with a rule peremp- 


torily to return any writ, iſſuing out of this court, or 


to bring in the body of any defendant, within ſix days 
after notice, if the ſame be not done in the ſaid time, 


they will be liable to an attachment without further 


rule. IA. 6 Geo, 2. | | 
By rule Trin. 6 Geo. 3. © The ſheriffs of Lond 


and Middleſex are to return the writs in four days 
next after the ſervice of the rule, and to bring in 


the body within four days next after ſervice of a rult 


for that purpoſe, or be liable to an attachment.” 
NM. B. Ihe above rule has made no alteration 
reſpecting any other cities, towns, or ctunties; there: 


— 


Hou 


Sheriff, 
 Hiw to proceed. 


If the plaintiff be diſſatisfied with the bail taken 
by the ſheriff, he may, upon the return day of the 
writ, get a rule from the clerk of the rules to re- 
turn the ſame; pay 45. 6d. ſerve copy on the deputy 
ſecondaries (if in London), at their office in Grocer's 


155 


How to compel, 
&c. =o. 


Alley, if in ddleſex, at the ſheriff's othce, or Mr, ; 


Burchall, or Mr. Cater; ſhew the original rule (on 
which copy put your officer's name who arreſted the 
defendant), and at the expiration of the rule, goto 


cuſtos brevium there, for return of the writ; if you 
do not find it, then move for 'an attachment againſt 
the ſheriff upon this affidavit, "Hh 
A. B. of, Sc. maketh oath and ſaith, that he did 
on the 7th day of November inſtant, ſerve Mr. Burchall, 


the treaſury chamber, Meſiminſter- hall, ſearch the 


Affidavit of ſer. 
vice of the rule 
and ſearch in the 


who is, or acts as the deputy ſheriff of the county cuſtos brerium, 


of Middleſex, with a true copy of the rule hereunto 
annexed, and at the ſame time ſhewed him the ſaid 
original rule : And this deponent further ſaith, that 
he did this morning ſearch, with the ces breuium of 
this court, for the return of the bill of Adiddleſex 
iſſued in this cauſe, but the ſame was not filed 
with him, C nt | 

N. B. The ſearch muſt be made of the term the 
writ is returnable; but if the ſheriff has returned 
and filed the writ, and it ſhould be returned cepi cor- 
pus, if bail is put in in due time, firſt except againſt 
them (but not otherwiſe); then get a rule to bring in 
the body at the ſame office; ſerve ſheriff with copy a8 
before, and if not juſtified in due time (at the expi- 
ration of the four days next after the ſervice), make 


Pay 43. 6d. 


* 


affidavit thereof, give it to counſel with inſtructions 


thereon, fee 10s. 64. to move for an attachment 


againft the ſheriff for not bringing in the body, - 


** purſuant to the rule.” 
It is held that the ſervice of a rule to return the 


Service on the 


writ on the underſheriff's agent in town, is not ſuf- Bent. 


feient. The King v. Coles, Dougl. Rep. 420. I be- 


lieve 


Ul 


156 9 Sheriff. 
Huw that the TR for Kent, 2 x, and Surry, 
-accept them. 


4 Affidavit of ler. John Taylor, clerk to Samuel Rogers of Her fru, 


_ of 75 to London, gentleman, attorney for the plaintiff in this 
vega 66 cauſe, maketh oath and ſaith, That he. did on the 


for attachment. day of November inſtant, perſonally ſerve 


* 3 Mr. Hille, with a true copy of the rule hereunto 


4 Mr Burchall, annexed, and which ſaid Mr, Hill is or acts as the 


; or M.. Cate, deputy® ſecondary of the compters, and at the ſame 


. | of the county. 


b deputy theriff time ſhewed him the ſaid original rule; and this 
deponent further ſaith, That bail above was put in, 
but that the ſame is not perſected. 
N. B. Here ſtate the fact, or that no bail above 
bas been put in by the ſaid defendant. * 
Rule for attach= In the evening get the rule at the clerk of the 


ment. rules for the attachment, carry it to the crown- 


— 


office, and one of the clerks there makes out your 
attachment; pay 135. 4d. V. B. No one particu- 
lar clerk in court does this, therefore the general rule 
is to take your own clerk, for which you pay him as 
above. 

Attachment The attachment is a criminal proceſs, and lies 

criminal proceſs, againſt the pr ou or late ſheriff for not returning the 
writ. Againſt the preſent ſheriff it is directed to the 

- Coroner, againſt the late one, to his ſucceſſor. 


When may be It may be moved for on the /aſi day of term, 
moved fore 1 Burr, 651. and until it iſſue, the proceedings are 


on the civil ſide of the court. But when it iſſues, the 
king is to be named as proſecutor, 3 Term Ry. 


133. 253 
If no bail is put in at all, either by the ſheriff or 


defendant, then after the wile to bring in the body i is 


expired, make affidavit in this manner: 


Affdsvit when J. W. of, &c. maketh oath and ſaith, That he 


no bail is at all did, on the day of November inſtant, perſon- 


put io, ED ally ſerve Mr. Hill, who acts as the deputy ſecondaty 


of the compters, with a true copy of the rule hereto 
annexed, at the ſame time ſhewing him the ſaid origi- 
nal rule: and this deponent further ſaith, That no 
bail above has been put in for the ſaid defendant. 


An 


* 


— - 


An affidavit to ſupport a rule for an attachment of 


: contempt muſt ſtate perſonal ſervice, and that the 

| original rule was ſhewn at ſame time. The King v. 

5 Smithies, 3 Term Rep. 351. | 5 

e | How to proceed if the Sheriff be out of Office. | 
e he ſheriff being ruled to return the writ, either 

0 does, or does not, return it. If there be no return, 
e it is a contempt of the court; for which, the conſtant Re 
e courſe of proceeding is by attachment, whether againſt C 


the preſent or late ſheriff, For as to the late ſheriff, 
he ought in ſtrictneſs to have returned the writ, be- 
fore he was out of office, and therefore the contempt 
was actually committed whilſt he was a ſervant of 
the court. Dovgl. 464. The King v. Adderlky, 
Mr. J. Buller ſaid, that when the ſheriff ſhould 
come to purge the contempt, it would be competent 
for the court to moderate the puniſhment, and not 
to impoſe a fine to the amount of the whole debt; ; 
though in order to proportionate it to the actual da- | 
mages, he thought they muſt be aſcertained by 
a jury. bid. | | | 3 
A ſheriff is not bound to return his writ after he How to proceed 
has been fix months out of office, 20 Gez. 2. c. 37. if ſheriff out of ,_ 
therefore if he is out of office before you call on 1 
him for a return of the writ, you may within the 
ſx months get a rule upon him (naming him as the 
late ſheriff) to return the writ, which is to be ſerved 
at the ſame office as before mentioned ; and if he 
returns cepi corpus, then in order to compel him to 
bring in the body, you may now have a rule for that 
purpoſe, according to the following rule of court, 
which will be better than proceeding by diſtringas: 
Trinity Term, 31 Geo. 3. 5 
It is ordered, that from and after the laſt day of 5 
this term, where any ſheriff before his going — of mg — | 
office ſhall arreſt any defendant, and cepi corpus ſhall bring in the bo- 
be returned, he ſhall and may within the time allow- rule. 
ed by law, be called upon to bring in the body, by a 
rule for that purpoſe, notwithſtanding he may be out 
of office before ſuch rule ſhall be granted, 
<q By the Court. 
N. B. 


; 4 


1 
1 
wy 1 7 


to be called on 


3 Sheriff. 


N. B. The proceeding by di/ringas to compel the 
late ſheriff to bring in the body, is now at an end, 
Sheriff not liable The defendant, who was ſheriff of JYarwickftire, 


to return proceſs Went out of office 12th Feb, 1780, at 4 in the after. 
unleſs within 6 noon, and was not ſerved with the rule to return the 


lunar months, writ until the 30th of Juby following. Rule was 


and the day on | 32 k 
which he goes made for an attachment for not returning the 


out of office is to WI it. The ſheriff moved for a rule why a ſuper ſedeas 


de reckoned as ſhould not iſſue for not obeying the firſt rule: F.. 


_— the fix bruary in this year conſiſted of 28 days, and there- 
| fore if the day on which the office expired was to be 
reckoned in, to make up the ſix months allowed by 
fat. 20 Geo. 2. c. 37. /. 2. the rule was ſerved a 
| day too late, and the defendant was intitled to the 
i protection of the ſtatute. Lord Maniſield, The old 
ſheriff on the 12th of February, turned over by in- 
denture to his ſucceſſor all unexecuted proceſs, 
The act purports to be made for the eaſe of ſheriff 
with regard to the return of proceſs, The act of 
quitting the office by turning over the writs, &c. to 
the new ſheriff, was done by the defendant on the 
12th of February, This being a penal proceeding 
againſt the defendant, who is intitled to the moſt fa- 
vourable conſtruction of a ſtatute expreſsly made for 
the eaſe of ſheriffs, we think the day of his leaving 
the office is to be computed as part of the ſix months, 
and therefore the rule to return the writ came too 
late. Rule for ſuperſedeas made abſolute, The King 
v. Adderley. Dougl. Rep. 463. 
If fherifbein An attachment having been obtained againſt the 


contempt before ſheriff of Middleſex, for not bringing in the body in 


0 | 
1 a cauſe, Robins v. Hall; rule was made to ſet it aſide, 


meat may iſſue. becauſe defendant died before attachment iſſued, 
though not till ter the contempt incurred. Court 

was opinion, that as the ſheriff was in contempt be- 

fore the defendant's death, the attachment was regu- 

larly iſſued. And though the original cauſe abated 

by his death, yet that was no reaſon for ſetting the 
attachment aſide, ſince he was in contempt before. 

The King v. Sheriff of Middleſex. 3 Term Rep. 133. 

When theriff A ſheriff is not liable to an attachment for not re- 
not liable to re- turning a Writ, if not called upon by a rule of court 
e N within 


within ſix months after the expiration of his office, 
notwithſtanding he was reque/ted by the party to return 
it before the fix months were expired. The King v. 
Jones late ſheriff of Carnarvonſhire, Term Rep. 2 V. 1. 


The ſheriff in order to fave himſelf, may put in 


+ 


bail for the defendant (againſt his conſent), upon 


receiving the rule to bring in the body, and juſtify 
the ſame. 3 . | 

If bail above ſhould be put in in due time, and 
notice thereof given, then you muſt firſt except 
againſt the bail, and give notice to defendant's at- 
torney, before ſervice of the rule to bring in the 
body: or it will be irregular. N. B. Your rules 
muſt keep pace with defendant's time, or the 
proceeding will, be irregular, otherwiſe the ſheriff's 
officer by connivance might ſpeed the time by re- 
turning the writ immediately; by which means a 
rule to bring in the body might be obtained /o as to 


If bail pot in 
in due time, firſt 
except and then 
rule. 


expire the day the time ſor putting in bail is out. In 


that caſe if the ſheriff was fixed, the defendant to an 
action on the bond might plead compernit ad diem; 
therefore the ſheriff muſt have the ſame time al- 
lowed him to perfect bail, as the defendant, and it 


was ſo held in the Common Pleas. Spreer v. Linnell, 


Eaſter T. 23 Geo. 3. 


* 


If you rule to return the writ and the ſheriff has Election to pro- 


returned ſame, you have the election in caſe no bail cee by taking 
; l : out ſecond rule 
ls put in, either to take the bond, or proceed againſt or the bond. 


the ſheriff by taking out the ſecond rule: but if the 
rule to bring in the body be ſerved on the ſheriff, 
jou cannot then take the bond. | 


An attachment having iſſued againſt the ſheriff, nen 


and the debt and coſts paid by him to the coroner, * 


motion that further proceedings be ſtayed ; Cowper, 1 


who ſhewed cauſe, contended that the plaintiff had 
% a term meaning trial) and therefore that the at- 
tachment ought to ſtand as a ſecurity, in caſe the 
plaintiff ſhould recover a verdict, The court or- 
dered the attachment to remain in the office as a ſe- 
urity for the plaintiff's debt, and defendant to con- 


achment to 
and as a ſccu- 


ly. 


ſent to trial at the ſittings after term. T. 15 Geo. 3. 


bravett v. Williams, 4 Term Rep. 352. 
e When 


00 Sherifk. 
If ſheriff fixed, When the ſheriff is fixed, and the defendant hay 
2 tr aig merits, he may apply to be let in to the trial; and, 
8 if granted, the attachment will be ordered to lie in 
the office in the mean time, and defendant muſt be 
| upon terms of taking ſuch ſhort notice of trial, &c. 
Bail put in after Morgan moved to ſet aſide the attachment againſt 
| ſheriff fixed, at- the ſheriff on payment of coſts, bail having been put 
> tachment ſet , . 
afide, and no be. in, and no trial loft, on the ground that the court 
 nefit from the would grant this of courſe as no trial had been loſt, 
attachment. Tord Kenyon ſaid, that the maſter had furniſhed them 
with a note of Gravett v. Williams, and reported the 
11 practice to be, that the attachment againſt the ſheriff 
1 | + ought not to fland as a ſecurity, as no trial had been liſt. 
15 us And he defired that ſuch might be conſidered to be 
11 5 the practice in future. Rule abſolute. Hill v, 
5 Bolt, 4 Term Rep. 352. Vide the caſe of Overton, 
| title Special Bail, page 146, where the court refuled 
to let the bail juſtify after the ſheriff was fixed, 
The rule to bring in the body expiring, and the 
14 bail not juſtifying, make the following affidavit, 
6 | (after lating the ſervite of the rule on the under ſhirif}, 
if 10 or ſecondary) and ſhewing the original. 3 
1 Affidavit for at- And this deponent further ſaith, That the 
NN <- ee ſaid defendant did put in bail above, but hath 
5 | il is put in, EP | 
dot not juſtified, not juſtified the ſame, and the rule hereunto au- 
| nexed fince the ſervice thereof is expired, 
When you have got attachment from the crown 
office, make out bill of coſts, adding the fee 0 
21, 25. and 2s. 64. for the warrant, take ſame to 
the coroner, if in London, Mr. Shelton, if in Middic/cs, 
Mr. Walter of Shadwell, or Mr. W. flodgſon, oi 
Charles Street, St. James's Square, who will grant a 
warrant thereon, | | 
May role he Upon the return, if he does not pay the money, 
SO you may have a rule for him to return the writ of 
attachment, which get at the crown office, and 
ſerve him with copy; if he does not return it, make 
affidavit thereof, and the court on motion will gran: 
an attachment, and order it to be directed to fu. 
elifors, being two or more perſons named for that 


purpoſe by the maſter. 
| Common 


; ED 1 #4 
4 4G 
; . 


1 


An attachment was refuled againſt 2 ſheriff for radi > 
nepleAing to make a replevin-bond, becauſe the foſed for not 
party injured might maintain an action. Th King an repleyine - 


v. Lewis. . 2 Term Rep. 617. 


When the ſheriff is fixed for a contempt, he is sheritr liable to 
abſolutely liable to the payment of the debt and coffs; pay debt and 


and cannot be relieved on the ground of the defend- <ufi% 
ant's death, after the contempt was incurred, and 


before the attachment iſſued, 3 Term Rep. 133. 


Common Bail. 


A common law, the plaintiff and defendant 
A muſt in general have appeared in perſon, and 
could not have appeared by attorney, without the 
king's ſpecial warrant, by writ, or letters patent. 
And now by flat. ff. 2. c. 10. a general liberty is 


given to the parties of appearing by attorney. Yet 


there are certain perſons, ſuch as ideots, feme coverts, 
&, who, for want of legal diſcretion, are incapable 
of appointing an attorney, and muſt therefore appear 
in perſon ; and any one elſe may ſtill appear, and 
proſecute or defend his ſuit in the ſame manner 
35 is uſually done by attornies and priſoners. Say. 
Rep. 277. 2 Inſt. 376. Gilb. C. P. 32. | 


Appearance is the firſt act of the defendant in 


court, which is the act of the court itſelf, as is evi- 
dent from the language of the bail-piece. 1 Salk. 8. 
| Since the ſtat. 12 Geo. 1. common bail is reduced 
to a mere appearance; the ſureties in this caſe being 
Imaginary perſons. . 85 | 


Common bail is to be filed for the caſual ejector Ejectment. 


in ejectment, before judgment be ſigned againſt him. 
R. A. 33 Car. 2. 7. 14 Car. 2. 


An attorney ſubſcribing proceſs, be compelled to Attorney. 


cauſe an appearance, or be liable to an attachment. 


R. M. 1654. ſed. 10. 


By ſtat. 5 Geo. 2. c. 27, where the defendant is — 
rved with a copy * the proceſs, he muſt cauſe de filed in 8 
- 


common 


* ' 
Li if 
5 i 
„ 
1% 
f 
. 
3 
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vs | 

1 

id |! 

1 

fi 

1 


Warrant to be y ſtat. 25 
filed, | 


Warrant. London ? i F. is retained to defend 6 Luke 
| artin, 


| Common bail- | Michaelmas Turm, in the on year of the reign 
piece, 


If Sunday 
venes, 


Common Bail. 
common bail to be filed on the return or within 
* days after 7 neg return. Sec, be... 

c. 80. a watrant.or memoran- 
a to defend, . be delivered to the clerk of 
the common bails, with the bail-piece upon a 25. 64,” 
ſtamp, who, for the eaſe of the N has them 


ready printed in this form: _ 
In the court of King's Bench. 


to wit. 


Themas More. 
Entered or filed of record ; F. T. Attorney, (if 


as his attorney, at the ſuit of 


thts day of in the þ by an agent, add) by 
year of the reign of L. 4. his agent. 


* 


* 


of king Geo. III. Stormont and Way. 

London, ] Luke Martin having been ſerved wi 

o Wit. procels, i is delivered to bail to 
Juobn Dee, of Tn yeom an, 


Richard Roe, of the ſame place, | 


| yeoman. 

J. 7 Attorney,? At the ſuit of 
November 15, ©. Thomas More. | 
1791. ? a p > : 

i 7 


To be written on parchment treble fix-penny 
ſtamp; file it with Mr. Walter, the clerk of the 
common bails at the King's Bench office, with the 
warrant or memorandum. as before; pay 15. ad. in 
term time, and 15. 6d. in vacation, "and to be filed 
the term the writ is returnable. Rep. Temp. Hard, 
138. ; 

inter- das 3 is not to be accounted one of the days, if 
it happens to be the we the eight days; 2 
inſtance 
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Elgg if a writ be returnable on Saturday, the 
defendant has the whole of the Monday to file his 
common bail. Vide 1 Burr. 56. Shadwell v. Angel. 

It is ordered, that all clerks and attornies for the Common bail te 
plaintiff, upon ſigning of judgment by default, or — 
nm ſum infor malus, ſhall pay to the ſecondary of this te os _ 
court 15. 6d. for the common bail, unleſs it was be- ſun ia formate, 
fore filed, and the ſaid 1s. 64. ſhall be allowed the 
plaintiff in his colts, R. Trin. 4 W. and JM. 

The ſtat. 2 Geo. 2. c. 27, enacts, that in caſe the When to be fled 
defendant does not file common bail within eight 5 1 - 
diys after the return of the writ, the plaintiff may do 3 2 
it for him, on an affidavit being made of the ſer- 
vice; in ſuch caſe theſe words muſt be inſerted on 
the bail-piece, under the attorney's name; filed 
* g:cording to the E R. M. 10 Geo. 2, 

R. g. I. | | I, 
5 Thomas Mozre, plaintiff, 
In the King's Bench, and 

Luke Martin, defendant, 

John Wills, clerk to Robert Flower, of the Inner Afpdavit of ſer- 
Temple, London, gentleman, attorney for the above vice of procely, 
named plaintiff, maketh oath and ſaith, That he ; 

did, on the 4th day of November inſtant, perſonally 

ſerve the above defendant with a true copy of a bill 

of Middleſex*; which appears to this deponent to be = Latitat, alias 
regularly iſſued out of this honourable court, and ee or Plur ies 
returnable on Monday next after the morrow of © * El | 
All Souls, under which ſaid copy was written an 

Eigliſh notice to the ſaid defendant, of the intent of 

ſuch ſervice, purſuant to the ſtatute in that caſe made 

and provided. 

This affidavit may be ſworn before a judge of the Before whom 
court, or commiſſioner authorized to take affidavits in 19%" 
this court, or the clerk of the common bails, Stat. 

5 C. 2. c. 27. In town it is mottly ſworn Le/ore _ 
the clerk of the common bails, or his deputy lawfully 
authorized. 

By 25 Geo 3. c. 80. / 22. Common bail may be May be filed by 
filed by the plaintiff, according to the ſtatute, with- ee, without 
out entering or filing of record = memaranaum or - __ 8 

M 2 minute 


FStr, 1218. 


minute for the defendant ; but no ſolicitor ſhall pled 
or carry on any further proceeding for ſuch defendant 
(if common bail has been filed according to the 
| ſtatute), without filing the minute or memarandum bo. 
fore mentioned, under penalty of 5/. Seb. 23, If 
a defendant is added after commencement of an ac. 
tion, ſuch a memorandum is not neceſſary, Se. 24, 
Common bail muſt be filed by the plaintiff ac. 
cording to the ſtatute, before he can declare in 
chief. Smith v. Painter, 2 Term Rep. 719. 
y rule E. T. 30 Gee. 3. Theclerk of the common 
bails ſhall mark the bail- pieces numerically as they 


are received. 


New rule, 


In what Caſes Common Bail will be ordered, 


If the affidavit of the plaintiff be defective, i.. 
| | ſwearing that the debt is due (as appears by the 
a Str, 1797. bond); as appears by the teſtator's books“; to 
1b. 1219. the penalty, inſtead of the principal and intereſt due 
© Ib. 12cg, on bond ; or joining in one ſtamp, debt and 4 
2226, ſumpſit ; taking out a writ where common bail has 
45 Burr. 2699. been ordered upon a former one, before the colts 
© Str. 1209. taxed and paid, upon a rule to diſcontinue ©; hold- 
ing to bail one who was formerly arreſted and ſu- 

perſeded, though he gave a note for 20ʃ.f; for 
coſts on a non ſuit upon a recovery in a foreign 
court, for malicious proſecution, where the affidavit 
#Str. 1243 only ſaid, „due upon a judgment or decree*;" 
upon a promiſe to pay after a commiſſion iſſued, 

Þ ; Burr. 736, and certificate ſigned h; upon a promiſe to pay two 
guineas per month after taking the benefit of an in- 

i Str. 1223. ſolvent debtor's act, though part actually paid i; on 
an old affidavit of a debt due ſworn ſome time 

* Ib. 1270, back *; on a judgment after defendant hath been 
1 Str. 2039. ſuperſeded i; or on a ſecond judgment; or where 
the original debt does not amount to an arreſt, 

in Ib, 975. without the addition of coſts n; or where the de- 
fendant is held to bail on the judgment (where bail 

has been given in the original action), or that de- 


fendant is indebted to him in 200/, on promiſes, 
| | Dorgl. 


Common Ball. 13565 


Dougl. Rep. Cope and another v. Cook, 468. or on a 
judgment of nonſuit; 5 Burr. 2660, Bub v. Bales; 
or where the aſſignee or executor does not ſwear that 
they believe the debt is que; 1 Term Rep. 716; the 
court can order common bail, although defendant 
hath put in ſpecial bail, if the caſe requires it ®; u Str, 1077, 
alſo if there be not ſeparate affidavits filed where 
there are more defendants than one, and the cauſe 
of action be not joint. Dougl. Rep. 218. Gilby v. 
Luckyer. Vide title Affidavit, oh 
Filing common bail voluntarily, invalid, unleſs piling C. B. vo- 
a writ is ſued out in fourt-en days after ſuch appear- luntarily. 
ance, R Trin. 4 I. & M. | | | | 
If baron and feme are ſued, the baron muſt ap- Baton and ſeme. 
pear for himſelf and wife, SS 
If an attorney undertakes to appear in writing, 
the court will order him fo to do, or in default grant 
an attachment. Str. 693. Loft. Rep. 192, 193. 
If a writ be ſerved on the defendant by a wrong If a writ be ferv- 
name, he may be declared againſt by his right ory” _ 
- . cendQ2 y wrong 
name after his appearance; but you cannot appear name, he may 
for the defendant according to the ſtatute, contrary declare againft 
to the name in the writ. 3 Term Rep. 611. Doo v. bim by right 
Butcher, In common proceſs, I do not conceive it als 
neceſſary that the declaration need ſtate, that he was 
ſerued by the wrong name, If there be an arreſt and 
bail put in, it is neceſſary, becauſe the bail-piece al- 
ways ſtates the real name of the defendant, with the 
rag of „Having been arreſted by the name of 
ahn.“ | | 
Common bail muſt. be filed where you enter up common bail 
judgment on a warrant of attorney, on pain of en © warrant of 
10. to the box. Fil, 1 W. & M. And by Stat. Ang 
25 Geo. 3. c. 80. a memorandum or warrant is 
to be filed on a 2s. 6d. ſtamp with the clerk of the 
common bails, previous to entering the judgment, 


0:2, 19. Vide Fudgment oa Warrant of Attorney. 
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Formerly re. 
1 uled, ; 


Seturitp for Colks, 


Security for Cofts. 
It ſeems that a motion has been made often for 
ſecuring to the defendant, in caſe he ſucceeds in hi 


action, the Auſts. This the court refuſed in the 
late reign, unleſs in actions qui tam, c. giving a 


a a reaſon that it would affect trade, and be excſud- 


ing foreigners from obtaining juſtice in our courts, 
Lamii v. Sewell, 1 Wilſ. 266. Str. 126. 4 Burr, 
2605. Boſwell v. Iriſh, Cowp. Rep. 158. 

The caſes in ejectment are conſidered as more 
under the power of the court than other proceedings, 
and therefore the court has ſtayed a ſecond, till the 


coſts were paid of the firſt, Kcal & al. v. Maay, 


Leſſor of plain- 


tiff an infant, 


Leſſor refiding 


in Iccland, 


Now granted. | 


Str. 1206. 5 . 

Leſſor of plaintiff an infant, or abroad, ſhall 
name a good plaintiff or give ſecurity for colts, 
1 Wilſ. 130. Anonymous, | 

Leflor of plaintiff reſiding in Ireland, ſhall give 
ſecurity for coſts, though ejectment is brought by 
the direction of chancery, where ſecurity is alteady 
given. Denn v. Fulford, 2 Burr. 1177. | 

It ſeems now that this rule will be granted in all 
actions brought by foreigners, and for this reaſon, 
that if a verdict be given againſt the plaintiff, he i; 
not within the reach of our law, fo as to have pio- 


ceſs ſerved upon him for the colts, Pray and others 


v. Edie, Term Rep. 1). 267. 


If an Engliſhman ſue in a foreign court, he 
muſt give ſecurity for coſts: and therefore a lik 
rule was made againſt the plaintiff, who reſided 
at Waterford in Ireland. Fitzgerald v. IM bitmurt, 
Term Rep. 1 V. 362. | 
In the caſe of Doe ex dem. of Selby v. Aſhton, ba- 
ronet, Mr. Juſtice Buller ſaid, There are only thr: 
inſtances in which the court will interfere on behalf 
of a defendant, to oblige the plaintiff to give ſecu- 
rity for coſts; the firſt is, when an infant ſues, 
the court will oblige the prechein amy, or guardian, 


or attorney, to give ſecurity for the coſts, 
| | Second]y, 


Security for Colts. 

Secondly, Where the plaintiff reſides abroad; in 
which caſe the court will ſtay the proceedings till 
ſecurity is given for the coſts; and, 3 

Thirdly, Where there has been a former eject- 
ment; but there the rule is to ſtay the proceedings 


in the ſecond ejectment, till the coſts of the ſormer 
are paid, and not till ſecurity is given for the coſts 


of the ſecond. Term Rep. 1 V. 491. 


A rule calling on the leſſor of the plaintiff to ſhew 
cauſe why the proceedings in this action ſhould. 
not be ſtaid ti]l he gave ſecurity for the coſts in caſe 
he was non-ſuited or a verdict given againft him, 
This rule was founded on an affidavit, ftating that 
in the former ejectment the court of exchequer 
had obliged the leſſor of the plaintiff to give ſe- 
curity for the coſts of that action. Buller, J. — The 
form of the preſent application is wrong. But it 
is not ſtated that the coſts of the ejectment in the 
court of exchequer have not been paid. Jbid, Rule 
diſcharged, 3 48 

This mode of application may be made by ſum- 
mons or motion, and it is referred to the maſter to 


take the ſecurity. - 


Declaration. 


HE declaration is a legal ſpecification of the 
cauſe of action, and if the proceeding be by 
original writ, the plaintiff muſt declare for the /ame 
cauſe of action as is there expreſſed. But if the 
proceeding be by b1//, then the declaration is a mere 
copy of it, and in either caſe, it ſhould correſpond with 


the proceſs, in the names and deſc: iptions of the parties: 


for if there be amaterial variance, the court will 
ſet aſide the proceedings: Unleſs where the proceſs 
is taken out againſt the defendant by a wrong name, 
and he appears by his right name, there the plaintiff 


may declare againſt him by the name in which he ap- 


pears, ſtating that he was arreſted by the other; 
1 for 


Time. 
Place. 


Gift of the 
; action. . 


If declaration 


not ſufficient, | 


for by appearing, the Jefendant admits himſelf to be 
the perſon ſued ;_ and ſo the variance is immaterial, 
3 Term Rep. 611. Heyne v. Mills. | 


The ſubſtantial rules of pleading. are founded | 


in frong ſenſe and in the ſoundef/ and, cleft 


| 1 gie, and ſo appear when well unde ſtood and ex- 
ed though by being miſunderſiood and miſap- 


plied, they are often made uſe of as inſtruments of 


chicane, Robinſon v. Raley, 1 Burr. 319. . 
It is one of the moſt honourable, laudable, and 


profitable things in our law, to have the knowledge 
of well. pleading in W real and per ſanal, 2 


Lit, / 534. 
Rules reſpecting the Declaration. 


1. The. parties demandant or plaintiff, tenant or 


"defendant, ought to be well named. 
2. So the time of a matter charged in the decla- 


ration ought to be certainly alledged ; and thereſore 


in eſſumpſit, the day being omitted on which the 
promile.1 is made, it is bad. 2%. 94. Pl, Com. 24. 

3. So a certain place ought to be alledged where 
every fact material and traverſable was done, 
Kitch. 226. 

4. The gift, and every thing that is of the of 
ſence of the plaintiff 's adion, muſt be ſet forth in 
the declaration; and herein we may lay it down as 
a general rule, that that ſeems properly to be the 
eſſence of the action without which the court could 


have no ſufficient grounds to give judgment; and 
| this is to be determined in every action according to 


its nature. Dor. Pl. 85. 

5. If the declaration be not ſufficient foundaticn 
to give judgment, this may be moved in arreſt of 
judgment after verdict, becauſe judgment cannot be 
given when it appears that, though the fact be 


found for the plaintiff, yet he has not lu yroent cauſe 
of action. Lid. 


6. It 


Declaration, " 


6. It is a general rule in pleading; that the de,; Nfg eva 
claration muſt ſhew a fitle in the plaintiff, and that title. 

it is regularly true, that if the plaintiff will himſelf 
diſcover to the court any thing, whereby it may ap- 

pear that he had no cauſe of action when he com- 

menced it, his writ ſhall abate. Cro. Eliz. 325, 

Moor. 598. oy ES 2 . 
7. It is laid down as a general rule, that in all Where eftate 
caſes where an intereſt or eſtate commences upon conqnies d 
condition, be the condition or act to be performed ayer perſorm- 

a by the plaintiff, defendant, or any other, and be it aace. 

' in the affirmative or negative, there the plaintiff | 
—_ to ſhew it in his declararion, and aver the 
performance of it; for the intereſt or eſtate com- 

mences in him upon the performance of the con- 
dition, and not before. But when the intereſt of when may count 
the eſtate paſſes preſently, and veſts in the grantee, generally. | 


r and is to- be defeated by matter ex po? facto, or 
condition ſubſequent to the condition to be per- 

- formed in the affirmative or negative, or to be per- 

- formed by the defendant or any other; there the 

e plaintiff may count generally, without ſhewing of _ 
any performance, and this ſhall be pleaded by him 

0 who is to take advantage of it. 7 Co. 10. Lill. 

1 Reg. 418. 


Although the plaintiF muſt ſet forth in his No greater cer- 


a declaration every material thing, and without ——— 
n which he could not be entitled to his action; yet of. 
5 herein the law requires no greater certainty than the 
e nature of the thing is capable of; and therefore if a 
d contract be made in general terms, the declaration upon 
d luch contract may be in the ſame terms. 3 Lev. 319. | 
0 8. It muſt contain ſuch certain affirmation that Moſt contain 

| it may be traverſed ; for if there be no certain af- certain affirma» 
n firmation to make the declaration itſelf traverſable, | 
of it will not be cured after a verdict, becaule it is a 


e deſect in ſubſtance. Co. Lit. 30 3. Cro. Jac. 361. 
e 2 Bull, 214. Cro. Elix. 33. 441. 2 Saund. 319. 
ſe 9. The law requires no greater certainty than Law requires ne 
the nature of the thing will admit of ; as where an Rn 
action is brought for things not ſubject to I 6 will admit ol. 


/ + 


1 


270 © _ , Declaration, 


Ay number, weight, or meaſure; as in treſpaſs ſor 
breaking his cloſe with beaſt, and eating his peas, 
without ſaying how much; yet this declaration hath 
* _ been held good, b:cauſe nobody can number or 
meaſure the peas that beaſts can eat. Stile 136, 

2 Salk, 642. 1 Lord Ray. 588. 2 Vilſ. 292. 

Tf thing-is well 10. That where the thing is well deſcribed, the 

celcr;bed, court ought. not to be too ſtrict in ſcanning the 
words; and that if the thing is ſo deſcribed that 
the jury may know what is meant thereby, it is 
well enough, Stile 235. 1 Lord Ray. 588. 

When the thing II. Where a thing is laid in the declaration by 

| bs laid by way of way of aggravation, though ſuch allegation is yin- 

apo certain, or that circumſtance is not proved to the 
Jury, yet this ſhall not arreft the judgment ; becauſe 

the g/ of the action is the thing itſelf in demand, 

and the aggravation is only the manner of doing it; 

and though this may increaſe the damage ſomething, 

yet it is not to be out of proportion to the thing in 

demand. Cro, Fac. 664. 7 Med. 142. Sh. 25. 

199. 1 Lev 301. 303. Lord Ray. 991. Str. 827. 

Keb. 825. 2 Will. 292. ; 

If good in part. 12. If a declaration be good in part, though bad 
as to another part, the plaintiff is intitled to judg- 
ment for ſo much as is well alledged, eſpecially if it 
be not of an entire demand. 10 Co. 115. Rol. 46, 
784, 785. 2 Show. 103. 1 Salt. 133. Vide 
3 Burr. 1235. . | . 

To.prevent un- 12, For preventing unneceſſary length of declara- 

necetlary 1ength tions, „It is ordered, that in actions of covenant, 

in declaration. a a 

| the declaration is not to repeat more of the deed 

88 than is neceſſary for the aſſignment of the breach, 
and not to repeat the covenant in the concluſion.“ 

$lan ler. 14. In actions of ſlander long preambles be 

forborn, and no more inducement than what is 
neceſſary for the maintenance of the action; but 
when it requires a ſpecial inducement, or collo- 
quium. | 

On ſtatutes. 15. That in actions upon general ſtatutes, the 

| declaration not to repeat the ſtatute, but to con- 
clude againſt the form of the ſtatute in fuch _ 
| mace 


made and rid ; as in caſe of debt upon the 


which is neceſlary to entitle him to recover. Cotop. 


a caſe where, in an action on one covenant, the 


and words, It will be ſufficient to ſtate the ſub- 


Declaration, - N 171 


Stat. 2 Ed. b. for tithes, and 32 H. 8. for rfainte- 
nance, 21 Fac, of monopolies, _ 

16. That in actions of debt upon judgment had Debt on judge 
in the courts at V eftmin/ter, to recite only the ment. ; 
judgment; but if a judgment had by or againſt an 
executor or adminiſtrator, then the action of debt 
upon that judgment, to repeat the declaration and 
judgment. R. M. 1654. /. 13. - 

In an action againſt the ſheriff for taking goods Whats dechions 
without leaving a year's rent, the declaration tion in covenant 
need not ſtate all the particulars of the demiſe, but weed not fate. 
if it does, and they are not all proved as ftated, there 
the plaintiff ſnall be nonſuit. Bri/tew v. Wright, 
Dougl. 664. 

Lord Mansfield: IJ have always thought, and often 
ſaid, that the rules of pleading are founded in good 
ſenſe, Their objects are preciſion and brevity, No- 
thing is more deſirable for the court than preciſion, 
nor for the parties than brevity, It is eaſy for a par- 
ty to ſtate his ground of action. If it is founded on 
a deed, he needs not ſet forth more than that part 


655. If he ſtates what is impertinent, it is an in- 
jury to the other party, and may be ſtruck out, and 
colts allowed upon motion. 16:4. 727. I remember 


whole of a very Jong deed was ſet forth. The 
court referred it to the maſter, and all was ſtruck 
out except the covenant on which the action was 
brought, and coſts paid to the amount of 1007. 
When I ſay that a plaintiff need only ſet forth that 
part of a deed on which his action is founded, I do 
not mean to ſay that even that is neceſſary, He is 
not bound to ſet forth the material parts, in letters 


ſtance and legal effect. That is ſhorter, and not 
liable to metals and literal miſtakes, The diſ- 
tinction is between that which may be rejected as 
ſurpluſage (which might have been ſtruck out on 
motion) and what cannot, Where the declaration 
14 contains 


Declaration. 


contains impertinent matter, foreign to the cauſe, 
and. Which the maſter on a reference to him would 
ſtrike out (irrelevant covenants for inſtance), that 
will be rejected by the court and need not be proved. 
But if the very ground of the action is miſtated, as 

where you undertake to recite that part of a deed on 
which the action is founded, and it is miſrecited, that 
will be fatal: for then the caſe declared on is 
different from that which is proved, and you muſt 
recover ſecundum allegata et probata. Dougl. Rep. 665, 
Briſlow v. Wright and another. _ 

Variance, The proceſs was. to anſwer the plaintiff gui tam 
& pro domino rege quam pro ſe ipſo ſeguitur: the de- 
claration was in his own name only; omitting the 
gui tam part. Court held the variance to be fatal, 
and ordered the proceedings to be ſet aſide. Canning 
v. Davis. 4 Burr. 2417, But Mr. Juſlice Yates 
ſaid, though the plaintiff may ſtile himſelf executor, or 
give himſelf any other ſuperfluous deſcription in the 

\ proceſs, and declare otherwiſe; yet this will not 
hurt, for the demand is ſtill the ſame ; But in this 
caſe the very nature of the demand is altered; the 
proceſs, importing a demand to the king and plain- 
tiff, and the declaration, a demand to the plaintiff 
only. 2 Black. Rep. 722. Lloyd v. Williams. | 

In a ſubſequent caſe the proceedings were ſet aſide 
where the proceſs was to anſwer the plaintiffs as 
alſignees of a bankrupt, and the declaration was in 
their own right; for the plaintiffs cannot declare 
generally, on proceſs ſued out in a ſpecial character. 
Meggs affignce, v. Ford. E. 25 Geo. 3. 

May declare gui Court laid, it was not uſual to inſert in the bill of 

dars, though pro- Aiddleſex, on what account, or in what light the 

cls in not l. party ſues, as in the caſe of executors and admini- 
ſtrators, the caſe of an aſſignee of a bail- bond, and 
| the like, when the proceſs is only ad re/pondendum to 
A. B. 2 Sir. 1232. The Weaver's Co. qui tam, y. 


Plaintiff to give rd Mansfield thought it reaſonable that in ll 
defendant jarti- caſes (as well where attornies were plaintiffs, as 


og bis cer where other perſons were plaintiffs) the mw 
| ought 
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3 Dietlaration. "> 
ought to give the defendant an account of the parti ·-· Xe 
culars of his demand. Le Breton v. Brabam. 
3 Burr. 1390. F 

This is now done by ſummons, and Mr. J. Buller 


| reprobated a motion, as it is a matter of courſe, 


putting the parties to more expence than neceſſary; 
and, „ that in the mean time all procceedings be 
fo” | | WET | 

No action, c. ſhall be ſtaid, nor ny ſug, Actions are to 
ſentence, c. reverſed, by reaſon of omiſſion or de- D 
fect in the entering or filing of record the memoran- memorandum 


dum or minute directed, but the court ſhall proceed filed by attorney, 


the ſame as if ſuch memorandum or minute were en- 
tered or filed. Stat. 25 Geo. 3. c. 80. ſect. 17. 

There are two ways in which the plaintiff may Two ways to 
declare; the one on the return day of the writ, Proceed. 
which is called de bene eſſo, conditionally, until ſpe- 
cial or common bail be filed, or after the day for 
filing common bail, or the defendant has iu fed hrs * 
bail, which is called in chief. If to ſpeed the cauſe, 
the former is the beſt way of proceeding, And a rule SON 
to plead may be given on the ſame day, | 

The writ was returnable the 15th of November, 


being the 2d return, and a declaration de bene 


was filed the 24th, to plead in eigbt days; held 
well delivered (though not till the gth day), becauſe - 
two Sundays intervened. 1 Burr. 56. Shadwell v. 
Anzel. | | 

When a declaration is filed de bene eſſe, till com- Notice. 


mon bail or appearance entered, or till ſpecial bail 


be filed, notice that it is ſo filed muſt be given to 

the defendant in writing. Vide Proceeding by Ori- 

ginal. | Es | 
When the declaration is drawn, ingroſs it on a Declaration how 

treble penny ſtampt paper; charge on the back prepared, 

thereof 4d. per ſheet (ſeventy two words) and duty 

3d. per ſheet, warrant 4d. R. T. 12 W. 3. and if 

the plaintiff's attorney files common bail, R. M. 

5 Ann. Reg. 2. according to the ſtatute, he charges 

71. 2d. more. 1 | 
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_ Declaration. 


Defendant's at- I is ordered, that upon the appearance of any at- 
3 torney, or other perſon, for any defendant in this 
ration, court, the plaintiff's attorney ſhall not be bound to 
deliver to the defendant's attorney the original de- 

claration ; but inſtead thereof, ſhall deliver a true 

copy of ſuch declaration, and that upon the delivery 

or tender thereof, the defendant's attorney, or other 

perſon acting for him, ſhall pay unto the plain- 

--tiff's attorney or other perſon acting for him, for 


44. per ſheet, the copy of ſuch declaration after the rate of 44d. per 


computing 72 ſheet copyways, together with the ſtamps or king's 
words to a ſheet, quty thereon, which ſhall ſerve and be in lieu of the 
copy of ſuch declaration uſually made by the deſend- 
ant's attorney. R. T. 12 U. 3. 


; | Of declaring where Special or Common Bail is filed, 


How declaration It is crdered, that in every cauſe in which ſpecial or 
to be delivered if common bail be filed, and notice thereof given to 
Foecial bail be the attorney for the plaintiff, a copy of the declara- 
filed, tion ſhall be delivered to the defendant's attorney, 
who ſhall pay for the ſame according to the uſual 

rate; but if the attorney for the defendant, or his 

clerk in his abſence, refuſes to pay for ſuch copy, 

or if it ſhall happen that the abode of the defendant's - 
attorney be unknown to the plaintiff's attorney, 

then it ſhall be lawſul to leave ſuch copy with the 

officer of this court appointed for affiling declara- 

tions; and notice thereof ſhall, without delay, be 

given to ſuch defendant or his attorney; and ſuch 

declaration ſhall be held well delivered from the time 

of ſuch notice only. R. Trin. 2 Geo, 2. | 


Of declaring when Plaintiff files Bail according, Ec. 


The plaintiff cannot declare in chief, unleſs com- 
mon bail be filed by defendant, or he has done it for 
him. Snath v. Painter, 2 Term Rep. 719. 1 Term 
Rep. 635, Cocke v. Raven. And it muſt be filed 


9 the term the writ is returnable. Rep. Tem. Hard. 131 
| | Es os 


q f ᷣͤ;i 8 


or defendants; in which notice ſhall be likewiſe 


delivering a notice in writing to ſuch defendant or 


* — 


Detlaration. % 175 


In all cauſes where a copy of the proceſs of this How to deliver 
court is ſerved upon any defendant or defendants, ae a ke 
and an appearance is entered, or common bail filed for for gefendant 
ſuch defendant.or A by the plaintiff's at- accoroing to the 
torney, purſuant to the act, the plaintiff's attorney, te. 
in ſuch caſe, ſhall leave a copy of the declaration in 8 
the office with the proper officer appointed for that 
purpoſe, and Jikewiſe give notice thereof to the de- | 
fendant or defendants, by delivering an ZEng/zfþ 
notice written in ſecretary hand, to ſuch defend- 
ant.or defendants, or by leaving the ſame at the 
jaſt or moſt uſual place of abode of ſuch defendant 


exprelled the nature of the action, and at whoſe ſuit. - 
proſecuted, and the time limited by the rules of this , 
court, for ſuch defendant or defendants to plead to 
ſuch action; and that in caſe ſuch defendant or de- 
fendants do nct plead to ſuch declaration by ſuch 
limited time, ſo to be expreſſed in ſuch notice, 
judgment will be entered againſt ſuch defendant or 
defendants by default. And from the time of giving Well delivered 
ſuch notice as aforeſaid, ſuch declaration ſhall be from the time of 
deemed well delivered to ſuch defendant or defend- 9» 
ants, and not otherwiſe. And in caſe ſuch defend- If no plea, judge 
ant or defendants (after ſuch notice given) do not GT 
plead by the time the rules for pleading are out, the OY 2 — 
plaintiff in ſuch caſe may ſign his judgment, without inquiry given. 
any other or further calling for a plea, and thereon ; 
give notice of executing his writ of inquiry, either by 


defendants; or by leaving the ſame at the laſt or 
moſt uſual place of abode of ſuch defendant or de- 
fendants; which ſhall be a ſufficient notice to ſuch 
defendant or defendants of the time of executing ſuch 
writ of inquiry. R. J. 1 Geo. 2. 

It was held that delivery of a declaration before the | 
end of the ſecond term, by leaving it in the office, 
though no notice was given, was a good delivery to 
prevent a nonpros. Meſt v. Radſerd, 3 Burr. 1452. 
2 Ten Kep. 112. 
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| wpon proceſs re- the cauſe of action, purſuant to the act of parlia- 
rn for preventing vexatious arreſts, the plaintiff 


„ YRS 11 


t en Crinitin Pe. 


oats way ans” pe 
Of declaring de bene 


Of delivering It is ordered, that upon all proceſs to be iſſued out 


declaration de . 
"rage e, 11 of this court, returnable before the laſt return of am 


no affidavit filed, erm, where no affidavit ſhall be made and filed of 


the laſt ret . 4 ' ti 5 ö 
ne en ken. may file or deliver the declaration de bene +/+, at the 


return of ſuch proceſs, with notice to plead in 
eight days after the filing or delivery thereof; and if 
the defendant doth not file common bail, and plead 
within the ſaid eight days, the plaintiff, having filed 
common bail for ſuch defendant according to the 
ſaid act, may ſign judgment for want of a pſea, pro- 
vided that ſuch declaration be delivered or filed, and 
notice thereof given fur days excluſive, before the 
end of ſuch term, and a rule to plead'be duly entered, 
Rule Trinity Term, 22 Geo. 3. | 


The like on Bailoble Proceſs, „ 


Of delivering de- Upon proceſs to be iſſued and mad: returnable as 
js ee aforeſaid, where an affidavit ſhall be made and filed 
fidavit is filed. Of the cauſe of action, purſuant to the ſaid ad, 
| the declaration may be filed or delivered ge bene efe 
at the return of ſuch proceſs, with notice to plead in 

four days after ſuch filing or delivery, if the action 

. be laid in London or Middleſex, and the defendant 
lives within 20 miles of London; and in eight Jays if 

the action is laid in any other county, or the de- 

fendant lives above 20 miles from London. And if 

the defendant puts in bail, ard doth not plead 

within ſuch times as are reſpectively before men- 

tioned, judgment may be ſigned; provided that ſuch 
declaration be delivered or filed, and notice thereof 

given, four days excluſive before the end / ſuch term, 

and à rule to plead be daly entered. Rale Trinii 


Term, 22 Geo. __ 19) 93H 
When defendant If the proceſs be returnable on the laſt return ef | 


— in any term, defendant is intitled to an imparlance; and 
— - = 2 af - in 


Deliverp of Detlaration, &c. "vow 
in ſuch caſe, the notice muſt be for defendant to 
plead within the fir? four days of the next term. 

A general rule for ſettling and declaring the praflice Declaring by the 
of this court touching declaring by the by, in _ by. ; 
where the plaintiff, in any action or ſuit, bath filed or 
ſhall file comman bail far the defendant, purſuant to the 
late aft of parliament, For preventing frivolous and 
vexatious arre/is: It is ordered, that in all ſuch 
caſes the plaintiff in ſuch action or ſuit, wherein 
common bail hath been or ſhall be fo filed as afore- 
ſaid, may deliver a declaration, by the by againſt 

ſuch defendant, in like manner as might have been 
done by the antient courſe of this court, But that 
no other perſon except ſuch plaintiff is or ſhall be ca- 
pable of delivering a declaration by the by againſt any 
defendant, by reaſon of common bail being ſo filed 
by any plaintiff as aforeſaid.” R. M. T. 10 Geo. 2. | 
When the defendant has filed common or ſpecial If ſpecial or 
bail for himſelf, any perſon may deliver or file a de- common, bail be 
claration againſt him by the by, at any time during _ kr as oy 
the term wherein the proceſs againſt the defendant is may desire 
returnable, ſedente curia ; and the practice hath been, *84inft him by 
that the plaintiff, at whoſe ſuit the proceſs is, might OW 
declare againſt the defendant in as many actions as 
he thinks fit, before the end of the next term, after the 
return of the proceſs. N. on the above rule, 

Sulyard v. Harris. — This was a ſuit by bill, If defendant file 
apainfſt Harris, by two perſons named Suhard; _ _ 
Harris was ſerved with common proceſs, not re- — the by | 
quiring bail; he appeared at the return of the pro» againſt him, - 
cels, and filed common bail, The next day, Ed- bin the erm 
ward Sulyard alone, one of the two plaintiffs, with- 7-50" pn 
out his companion, delivered a declaration by the 
by againſt the defendant, and the defendant ob- 
tained Mr, Juſtice Yates's order to ſtay proceedings, 
and upon motion to ſet aſide the order, the rule was 
made abſolute for diſcharging the judge's order, 

The praQice reported by Maſter Owens is, That 
e N : _. where 
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where the proceeding is by bill, if a defendant ii in 
court, either by being in actual cuſtody of the marſhal, 
; or by a voluntary appearance at any plant 's ſuit, any 
other plaintiff is at liberty to deliver a declaration by the 
by againſt him, within the ſame term wherein the writ 
8 was raurnable. 4 Burr. 2180. | 
What is 2 The delivery or filing of a declaration before ſpe. 
waiver of bail. cial bail is put in, is a waiver of the bail; unleſs the 
| ſame is delivered or filed de bene eſſe; and if the bail 
have not juſtified, is an acceptance of them, un- 
leſs delivered de bene eſſe. N. on R. M. 10 Ges. 2. 
Reg. 2. (5). vo | 
if hs ben are put in and have till the firſt day of 
the next term to juſtify, deliver your declaration a- 
bene eſſe, with notice to plead in the firſt four days of 
the next term before the eſſoign day. 


What diſcharges If an original be ſued out in one county, and the 


bail by original. 2, -Jration laid in another, though it be good againſt 
the deſendant, yet the bail are diſcharged, and not 
liable to a ſci. fa. ; otherwiſe if by bill. 3 Lev. 235. 
245. So if plaintiff declare contrary to the ac elian 
in the writ. bid. N. on R. E. 2 Geo. 2. (4). 
Within what he plaintiff muſt declare before the end of the 
time to declare. term next after the return of the proceſs, or the de- 
fendant may ſign a nonpros (except in replevin) wich- 
out entering any rule to declare, and the defendant 
ſhall have coſts taxed as uſual, 13 Car. 2. c. 2. / 5 
and no rule to declare need be given in this court, ; 
either by bill or original. | 
b Mr. Fuſtice Buller. By the general rules of law, 
a plaintiff muſt declare againſt a defendant within 
twelve months after the return of the writ. But by the 
rules of the court, if he do not deliver his declara- „ 
tion within tuo terms, the defendant may ſign judg- h 
ment of nonpros. Though unleſs he take ſuch ad- ſ 
vantage of the plaintiff's neglect, the plaintiff may 
ſtill deliver a declaration within the year. 2 Ten Wir 
Rep. 112. Orley v. Lee. 3 Term Rep. 123. Pan 
V, Harvey. h I 
The defendant cannot ſign a nonpros unleſs he EX 
enter his appearance within the term the writ is re- 
5 | | | | turnablt, 


Nonpros. 


Delibern of Declathtion. — 


PET $4 Temp. Hard. 138. 2 Tum Res. 

I 
; 1 prevent a nonpros vel Gened, the plaintiff Time to declare. 
may get a ſide-bar rule from the clerk of the rules, may be obtained, 
if the defendant is not in cuſtody, the laſt day of the | | 
ſecond term, for time to declare until the firſt day of 
the next term, for which pay 4s. 64. ſerve defendant's 
attorney with a copy, or ſtick a copy up in the | 
office if he does not appear: And he may have as — 
many rules as he likes from term to term, but there 
muſt be two in a term, vz. one from the firſt day 
of the term to the laſt day, and the other from the 
laſt day, to the firſt day of the next term. But the 
defendant may, if he thinks proper, move the court, | 
that the laſt rule may be peremptory, which is done by | 4 
giving counſel inſtructions, on a brief for that pur- | 
poſe, with 10s. 64. annexing an office- copy of the laſt 
rule to declare; draw up rule at the clerk of the rules, 
ſerve copy on plaintiff” s attorney, V. B. The ru! e 
is peremptory in the firſt inſtance. 

This rule cannot be had where the defendant is a 
priſoner, But if the writ be againſt two others as 
well as the priſoner,” and the two cannot be found, 
the court will grant rules for time to declare againſt 
the priſoner, until the other tus be outlawed, 

2 Cromp. 9. Tidd, 223. 

N. B. The clerk of the rules will make this rule 
ſpecial on being ſpoke to. 

Notice of Declaration. 

In all notices, care is to be takeg that the cauſe be of the notice, 
proper y named, as well as the court in which the ſuit 
is inſtituted ; and in notices of declarati;n, the nature 
ef the Han is to be expreſſed, and at whoſe ſuit pro- 
ſecuted, and the time limited to plead to ſuch declaration, 

CY Geo, 2. directed to the def-ndant. 
. Fobn Denn, plaintiff, 
ln the King's Bench, . and 
Richard Fenn, deſendant. 

Take notice, that a declaration was this day filed Notice of de- 
with the clerk of the declarations in the King's * e 
lench office in the Imer Temple, Londen, condi- 3 iu bal. 

N 2 | 1 able. 
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tionally (until ſpecial bail is put in and perſected), 
as of this preſent Michaelmus term, againſt you, at 
the ſuit of the above · named plaintiff, in an action 
of treſpaſs on the caſe on ſeveral promiſes, to the 
plaintiff's damage of 10. and unleſs you pfead 
Ifin the coantry, thereto in four days from the date hereof, judy. 
eight days, ment will be ſigned againſt, you by default. Dart 
this 7th day of November 1791. 
. ; Yours, Cc. 
; | EX. S. attorney for plaintif, 
To Mr. Richard Fenn, the 

above- named defendant. a: 
The like upon Take notice, that a declaration was this day 
G. filed with the clerk of the declarations, in the King“ 
? Bench office, in the Inner Temple, London, con. 
ditionally (until common bail is filed), as of this pre- 
ſent MAichaelmas term, againſt you, at the ſuit of the 


| 
above-named plaintiff, in an action of treſpaſs on 
the caſe on ſeveral promiſes, to the plaintiff's da. , 
mage of 10l. and unleſs you appear and plead there- t 
to in eight days from the date hereof, judgment wil } 
de ſigned againſt you by default. Dated this jth c 
day of November 1791. ons | c 
; Yours, Cc. R. S. att. for plaintif. 6 
To Mr. C. D. the above defendant. | t 
The like upon 979? Take notice, that a declaration was this day fled 1 
where bail or; with the clerk of the declarations, in the King tj 
appearance ii Bench office, in the Inner Tample, London, as of this * 
filed according preſent Michacimas term, againſt you, at the ſuit of 90 
to the taut. the above · named plaintiff, in an action of treſpaſs u | 
If in the country, the caſe on feveral promiſes, to the plaintiff's damage cl 
eight days, of 10/1, and unleſs you plead thereto in four days be 
from the date hereof, judgment will be ſig nei E. 

againſt you by default, Dated this 16th day d 
Nov. 1791. Yours, &c. fer 
| J. S. attorney for plaintif «+, 
To Mr. C. D. the above defendant. ad 


Thbis notice will do where bail is perfected: « | 
ö > , declaration filed by the by, only ſay ** fd an 
1 : of | | | j 


| 


Notice! of Detlaration. © OE 18 : 


If the declaration be delivered of Trinity, to plead If filed of 
in Michaelmas, then ſay, unleſs you -plead thereto ether term. 
within the | firſt four days of next Miehaelmas | 
term, judgment will be ſigned againſt you by de- 
fault. . K | 


Of intitling and laying the Day in 
Declaration, 


It is uſual when the cauſe of action will admit of 
it, to entitle the declaration generally, of the term 
in which the ꝛvrit is returnable But it ſhould always 
be entitled, after the time when the cauſe of action 
is ſtated to have accrued : therefore, where the cauſe 
of action is ſtated to have accrued after the firſt day 
of the term in which the writ is returnable, the de- 
claration ſhould be intitled of a ſubſequent day in that 
term, and not of the term generally; for a. general 
title refers to the firſt day of the term, upon ſuch a 
title it would appear, that the action was commenced 
before the cauſe of it accrued. Vet where the cauſe 
of action was ſtated to have accrued on the fir/t day 
of term, the court on demurrer held, that the de- 
claration might be entitled of the ferm generally, for 
the delivery of the declaration is the act of the party, 
and in ancient times it could not have been delivered 
till the fitting of the court; ſo that the cauſe of 
action might well have accrued, before the actual 
delivery of the declaration. Pugh v. Robinſon, 

1 Term Rep. 116. Vide 2 Lev, 176. Where a de- 
claration is improperly intitled, the plaintiff may 
have it corrected, on an affidavit of the fact. Sy- 
monds v. Parminter and another. 1 Wilſ. Rep. 78. 

Or it may be ſet right at the inſtance of the de- in 
fendant: Thus where the declaration is intitled of . . Bn 
the term generally, and the defendant plead plene | | 
adminiftravit, or a tender made before the exhibitirg 
of the bill, upon which he would give in evidence 
an adminiſtration of aſſets, or tender made, be- 
tween the firſt day of the term to which the bill re- 
| | 2 N 3 | lates, 


Day in Declaration. | 


lates, and the day of ſuing out the writ. he has a 
right to call upon the plaintiff, to intitle his declara- 
tion properly, Caſ. Temp. Hard. 141. ox to make 
up the paper book with a memorandum accordin 
to the truth of the fat. Smith v. Key, 1 Str. 638, 
In Smith v. Raydon, MH. 12 Geo. 1. the court or- 
dered a ſpecial memorandum to be made in order to 
give the party leave to plead a tender, Cited in 


1 iſſ. 39 


Per — the defendant has a right to call upon 


the plaintiff to intitle. Lis declaration agreeable to the 
true time of delivering it to the defendant. T bempſan 
v. Marſhall. 1 Mili. 304+ 


The court beld that a declaration ought to be 


- entitled of the term in which the writ 75 returnabli; 


In what actions 


the day is ma- 
terials 


and if not, to prevent the plaintiff's urther Wa 
the defendant may have a judge's order for that pur- 
poſe. And where a writ was ſerved, . returnable in 


Michaelmas term 17838, the declaration was not de- 


licered till Hilary; and including a debt due to the 
plaintiff from Michaelmas to Hilary, it was held, 
he could not recover that debt, for he ought to have 
intitled his declaration of the term in which the 
wiit was returtable. Smith v. Mullen. 3 Term 
Rep. 624. 


If the cauſe of action ariſes within the term the 


declaration is of, then do not intitle it as of the term 
generally, but make a ſpecial day after the cauſe of 
action accrued, as, ** Thurſday next after the morrow 
&« of All Seuls, in Michazlmas term, in the 32d year 
„ of the reign of king Geo. 3.” inſtead of & Michael: 
ec mas term generally.“ 

If the plaintiff declares on a note _- day is ma- 
terial, and an eſſential part of the agreement, from 
which he cannot vary; fo on a bond or other writ- 
ing; but in the caſe of a common afſump/it, the 
day is alledged only for form, and therefore the de- 
fendant cannot confine the plaintiff to the day al- 
ledged in the declaration. Jbid, Str. 21. Vide Co, 
Lit, 2 Plow. Cam. 24. 4. [ 
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Day in' Declaration. 


In other caſes, as in treſpaſs, aſſault, battery, Sc. When not, 
the day is immaterial, but is in general laid after the 
cauſe of ation! accrued, and before the term or 


time of which the declaration is intitled. 


In aſſault and battery, proof that the aſſault was | 


on 2 day after the commencement of the ſuit, may 
be helped. 1 Wilſ. 171. Hay v. Kitthin, | 


In tro+er a demand and refuſal appeared to be Trover. 


ſubſequent to the bringing of the aCtion, for it appear- 
ed on "the niſi prius roll, that the biil was filed of 
Falter term; and conſequently as there was no ſpe- 
cial memorandum it muſt refer to the firſt day of that 


term, which was in the beginning of April, long 


before the time of the demand and refuſal on 2d of 
May. The plaintiff produced the writ, which ap- 


peared to be ſued out after the 2d of May, Verdict 


for the plaintiff, and the point reſerved was, whether 
the writ was admiſſible. Ihe court were of opinion 
that the writ was rightly admitted, and Lord Mansfield 
{aid, if there be no ſpecial memorandum, the bill by 
fiction of law relates to the firſt day of the term. 
But fictions of law hold only in reſpect of the ends 
and purpoſes for which they were invented; when they 
are urged to an intent and purpoſe not within the rea- 


ſon and policy of the fiction, the other party may 


ſhew the truth. The bill is not the commencement 
of the ſuit ; the writ is: and being after the time to 
which the bill relates, ſhews there ſhould have been 
a ſpecial memorandum. Morris v. Pugh. 3 Burr. 
1243. | 
MW been determined, in actions upon penal ſta- 
tutes, which muſt be brought within a limited time, 
that the plaintiff may ſhe the true commencement of the 
proſecution contrary to the fiftion, Jbid. 


> 
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Indebitatur 
ofſumpfit for 
T labour 
and materials 


found, by bill. 


1 en 
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ICHAEBLMAS Tarn, im the 32d year of th 

* of King George the Third. * 
Stormont and Wa, 
yh PA . A. B. e of C. D. being 
in the cuſtody. of the, marſhal of the Marſbalſea 
of our lord the now king, before the king himſel, 
of a plea of treſpaſs on the caſe, For that where 


the ſaid C. D. on the iſt day of November, in the 


year of our Lord 1791, to wit, at London aforeſaid, 


in the pariſh of St. Mary le Bow, in the wand of 


Cheap, was | indebted to Aw ſaid A. B. in twenty 
pounds of lawful money of Great Britain, for the 


work and labour, care and diligence, of the ſaid 
A. B. by him the (aid N. B. before that time done, 
performed, and beſtowed, in and about the buſineſs 
of the ſaid C. D. and for the ſaid C. D. and at bis 
ſpecial inſtance and requeſt; and for divers materials 
and other neceſſary things, uſed and applied in and 
about that work, by the ſaid A. B. before that time 
found and provided for the ſaid C. D. at his like ia- 
ſtance and requeſt. And being fo indebted, he the 


ſaid C. D. in conſideration thereof, aan 0 


wit, on the ſame day and year, at London afore- 
ſaid, in the pariſh and ward aforeſaid, undertook, 
and then and there faithfully promiſed the ſaid J. B. 


to pay him the ſaid fum of money, when he Rom 


Quantum mervit 
thereon, 


be thereto afterwards requeſted. - 

And whereas, afterwards, to wit, on tia be a 
day and year aforeſaid, at Landon aforeſaid, in the 
pariſh and ward aforeſaid, in conſideration that the 


ſaid 4, B. at the like fleets and requeſt of the faid 


C. D. had before that time done, performed, and 


| beſtowed, other his work and labour, care and di- 


ligence, in and about other the buſineſs of the ſaid 
C. D. and ſoc the ſaid C. Dn and had before that 
time, 


Aſumpſit, a 

time, al ſo at —— requeſt of the ſaid C. = 5 [| 

ound. and provided 8ivers other materials and neeeſ= " 

= etre und applied 10 Jew! Ul Nee | = 

work, he the ſaid C. D. then and there under- | 

took, and faithfully/ promiſed the ſaid A. B. to 

pay him ſo much money, as he therefore reaſonably 

deſerved to have of the ſaid C. D. when he" the 

ſaid C. D. ſhould be thereto afterwards: requeſted; _ 

and the ſaid A. B. avers, that he therefore reaſon- 

ably deſerved to have of the ſaid C. D. other 20l. of 

like lawful money, to wit, at London aforeſaid; in, 

Cc. whereof the ſaid C. D. afterwards, to wit, on 

the ſame day and year aforeſaid, there had notice. 

And whereas the ſaid C. D. afterwards, to wit, on 2, bau 

the ame day and year aforeſaid, at London aforeſaid, o/umpfir for 

in, Cc. was indebted to the ſaid A. B. in other 20ʃ. _— * 

of like lawful maney, for the work and labour, . 

and diligence, of the faid 4. B. by him the ſaid 

J. B. before that time done, performed, and be- 

ſtowed, in and about other the buſineſs of the 

ſaid C. D. and for the ſaid C. D. at his ſpecial in- 

ſtance and requeſt ; and being ſo indebted, he the ſaid 

C. D. in conſideration thereof, afterwards, to wit, on 

the ſame day and year, at London aforeſaid, in, Cc. 

undertook, and then and there faithfully promiſed the 

ſaid AF. B. to pay him the faid laſt mentioned ſum of 

money, when he ſhould be thereto afterwards re- | 

queſted. And whereas afterwards, to wit, on the ſame 9,,uun neruit 

day and year, at London aforeſaid, in, &c. in conſidera- thereon, 

tion that the ſaid A. B. at the like ſpecial inſtance and 

requeſt of the ſaid C. D. had before that time done, 

performed, and beſtowed, other his work and labour, 

care and diligence, in and about other the buſineſs of 

the ſaid C. D. and for the ſaid C. D. he the ſajd 

C. D. then and there undertook, and faithfully pro- 

miſed the ſaid A. B. to pay him ſo much money as he | 

therefore reaſonably deſerved to have ef the ſaid | 1 

C. D. when be the ſaid C. D. ſhould be thereto | _—_— 

afterwards requeſted ; and the ſaid H. H. avers, that = 

he therefore ' reaſonably deſerved to have of the | _ 

hid C. D. other 200. of like lawful money, to 1 
| DE 1 wit, 


186 Aſſumplit. 
wit, at London aforeſaidꝭ in, &c. whereof the faid 
C. D. afterwards to wit, on the ſame day and year 
For goods fold aforeſaid, there had notice. And whereas the (aid * 
and delivered. C. D. afterwards to wit, on the ſame day and 

year aforeſaid, at London aforeſaid, in, &c. wa 

indebted to the ſaid 4. B. in other 20. of like 
\== lawful money, for divers goods, wares and mer. 
0 chandizes, by the ſaid 4. B. before that time 
1 ſold and delivered to the ſaid C. D. and at his ſpe. 
cial inſtance and requeſt ; and being fo indebted, he 
the ſaid C. D. in conſideration thereof (as in the for. 


"Sf Quantum meruit mer). And whereas afterwards, to wit, on the ſame day 
. tbercon. and year, at London aforeſaid, in, &c in conſideration 
F that the ſaid A. B. at the like inſtance and requeſt of ( 
I the ſaid C. D. had, before that time, ſold and deli- f 
| | vered to the ſaid C. D. divers other goods, wares, 
a | and merchandizes; he the ſaid C. D. then and there 


i undertook, and faithfully promiſed the ſaid A. B. to 
0 pay him ſo much money as he therefore reaſonably de- 
10 ſerved to have of the ſaid C. D. when he the ſaid C. U. 
w ſhou!d be thereto afterwards requeſted ; and the ſaid 
Mi A. E. avers, that he therefore reaſonably deſerved to 
j have of the ſid C. D. other 20/, of like lawful mo- 
1 ney, to wit, at London aforeſaid, in, &c, whereof the 
k . ſaid C. D. afterwards, to wit, on the ſame day and 
| Morey laid out, year there had notice. And whereas the ſaid C. D. 
kl | Js afterwards, to wit, on the ſame day and year, at Lon- 
i don aforeſaid, in, &c. was indebted to the ſaid A. h. 
ji | in other 20/. of like lawful money for other money 
Fi by the ſaid A. B. before that time laid out, expended, 
3 and paid for the ſaid C. D. and at his ſpecial in- 
ö | ſtance and requeſt, and being ſo indebted, he the 
* ſaid C. D. in conſideration thereof, afterwards, to 
. wit, on the day and year aforeſaid, at London atote- 
ſaid, in the pariſh and ward aforeſaid, undertook, 
and then and there faithfully promiſed the ſaid A. 5, 
to pay him the ſaid laſt mentioned ſum of money 
hi | when he ſhould be thereto afterwards requelted, 
hl Money lent, And whereas the ſaid C. D. afterwards, to wit, on 
the ſame day and year, at London aforeſaid, in, &&. 
was indebted to the ſaid 4. B. in other _ 8 

12 8 Ke 


like lawful money, for money by the ſaid A. B. be- 

fore that time lent and advanced to the ſaid C. D. 

and at his like requeſt ; and being ſo indebted, he 

the ſaid C. D. in conſideration thereof, c. And Money had and 

whereas the faid C. D. afterwards, to wit, on the received. 

ſame day and year aforeſaid, at London aforeſaid, in 

the pariſh and ward aforeſaid, was indebted to the 

fad A. B. in other 200. of like lawful money, for 

money by the ſaid C. D. before that time had and re- 

ceived to the uſe of the ſaid 4. B. and being ſo in- 

debted, he the ſaid C. D. in conſideration thereof, 

afterwards, to wit, on the ſame day and year afore- AY. 

ſaid, at, &c. And whereas the ſaid C. D. afterwards, Account lated, 

to wit, on the ſame day and year, at London afore- . 

ſaid, in, &c. accounted together with the ſaid 4. B. 

of and concerning divers other ſums of money, be- 

fore that time due and owing from the ſaid C. D. 

to the ſaid A. B. and then being in arrear and un- 

paid, and upon that occaſion, the faid C. D. was je 

then and there found in zrrear and indebted to the 

ſaid A. B. in a large ſum of money, to wit, in the 

ſum of 101. of like lawful money, and being ſo 

ound in arrear and indebted to the ſaid A. B. he 

the ſaid C. D. in conſideration thereof, afterwards, 

0 wit, on the ſame day and year aforeſaid, at 

mdon aforeſaid, in, Sc. undertook, and faithfully 

promiſed the ſaid A. B. to pay him the ſaid laſt- 

mentioned ſum of money, when he ſhould be there- 

0 afterwards requeſted. Yet the ſaid C. D. not Concluſion, 

ezxarding his aforeſaid ſeveral promiſes and under- 

akings, ſo by bim made in manner and form 

foreſaid, by contriving, and fraudulently intend- 

nz, craftily and ſubtilly to deceive and defraud 

be ſaid A. B. in this behalf, hath not yet paid the 

ad ſeveral ſums of money, or any part thereof, to 

he ſaid A. B. (although fo to do he the ſaid C. D. 

as requeſted by the ſaid 4. B. afterwards, to wit, 

n the ſame day and year aforeſzid, and often after- 

arcs, to wit, at Londen aforeſaid, in, &c.) but he 

do this hath hitherto wholly refuſed, and ſtill re- 
N | E SER | fuſes, 
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uf and bis fert  p,12a5 the ſaid C. D. on the 1ſt day of Neven, 


lc the ſaid C. D. had before that time by himſelf 


Alfumplit. 
fuſes, to the ſaid 4. B. his damage of 200. any 
therefore he brings his ſuit, S .. 


Jun de, 
Pledges to proſecute 2d 
Richard Nor, 


Declaration for Middleſex, J C. D. late of Neſlminſter, &e, yeoman, 
po er to wit, 4 was attached to anſwer A. B. in 2 


carts, and car- Plea of treſpaſs on the caſe, and whereupon the ſaid 
riages, by plain- J. B. by I. X. his attorney complains, Fur that 


vants, by origi- 


in the year of our Lord 1790, to wit, at Veſiminſir, 
in the ſaid county, was indebted to the ſaid A. B. in 
- 201. of lawful money of Great Britain, for the work 

and labour, care and diligence. of the ſaid A, B. by 

the ſaid A. B. and his ſervants, and with his horſes, 

carts, and carriages before that time done, perform. 

ed, and beſtowed, in and about the buſineſs of the (aid 

C. D. and for the ſaid C. D. and at his inſtance 

and requeſt ; and being ſo indebted, he the ſaid 

Quantum meruit, C. D. in conſideration, &c. And whereas afterwards, 
to wit, on the ſame day and year, at Meſtminſir 
aforeſaid, in the county aforeſaid, in confideration 

that the ſaid A. B. at the like inſtance and requeſt 


his ſervants, and with his horſes, carts, and car- 
riages, 'done, performed,, and beſtowed, other his 

work and labour, care, and diligence, in and about 

other the buſineſs of the ſaid C. D. and for the (ail 

C. D. he the ſaid C. D. then and there undertook, 

and faithfully promiſed the ſaid 4. B. to pay him 
much money as he therefore reaſonably deſerved to 
have of the ſaid C. D. when he the ſaid C. D. ſhoull 

— | be theteto afterwards requeſted; and the ſaid 4. J. 
avers, that he therefore reaſonably deſerved to hat 

of the ſaid C. D. other 20l. of like lawful money, 

to wit, at Weſiminſter aforeſaid, in the county 3fore 
ſaid, | whereof the ſaid C. D. afterwards, to wit, 0 
the ſame day and year there had notice, 4d tw 

4 counts. for work and labour generally, and money lit 

5 gut. Yet the ſaid C. D. not regarding his ator 

i, © faid ſeveral promiſes and undertakings, ſo by bin 
| . "mall 
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— 


made in manner and form aforeſaid ; but contriving, 


and fraudulently intending, craftily and ſubtilly, to 
deceive and defraud the ſaid A. B. in this reſpect, 
hath not yet paid the ſaid ſeveral ſums of money, or 
any part thereof, to the ſaid 4. B. (although ſo to do 


the ſaid C. D. was: requeſted by the ſaid A. B. af 


terwards, to wit, on the ſame day and year afore- 


ſaid, and often afterwards, to wit, at Weſiminſler 
aforeſaid, in the county aforeſaid) ; but he to do this 
hath hitherto wholly refuſed, and ſtill refuſes, to 
the ſaid 4. B. his damage of 40. and therefore he 
brings his ſuit, c. | 

N. B. Pledges being found on the original, 


therefore no pledges are put at the end of the decla- 


ration. | * Y t 
A} John Denn complains of Richard Declaration for 
to wit. Fenn, being in the cuſtody, Fe. For board and lodg- 


that whereas the ſaid Richard, on the 6th day of 
Other, in the year of our Lord 1791, to wit, at 


We/iminſter, in the ſaid county, was indebted to the 


ſaid John in 1000. of lawful money of Great Britain, 
for meat, drink, waſhing, lodging, and other ne- 
cellary things, by the ſaid 


ing for defend - 
ant's ſon, by bill, 


* 


ohn before that time If for the defend. 


found and provided for one Thomas Fenn, the infant ent, ſa, for the 


ſon of the ſaid Richard, and at his ſpecial inſtance 
and requeſt ; and being ſo indebted, he the ſaid 
Richard, in conſideration thereof, &c, And whereas 
afterwards, to wit, on the ſame day and year, at 
Miſiminſter aforeſaid, in conſideration that the ſaid 
Jahn, at the like requeſt of the ſaid Richard, had, 
before that time, found and provided for the ſaid 
Thomas Fenn, the infant ſon of the ſaid Richard, 
other meat, drink, waſhing, lodging, and other 
neceſſary things, he the ſaid Richard then and there 
undertook, &r. Add a count for money laid out, money 
lent, and the common concluſion. Ni ien 
For the uſe and occupation of a certain meſſuage, 
and divers, to wit, 100 actes of land, with the ap- 
purtenances, ſituate and being in the pariſh of St. 
Lute, in the ſaid county, by bim the ſaid F. and at 
bis cequeſt, and by the permiſſion of the ſaid C. for 


ſaid Richard. 


Quantum meruit. 


For the ſaid 
chard, 


Declaration for 


the uſe and oc- 


cupation of a 
houſe and land, 


The pariſh in 
which the pre- 


a long miſes are fituate, 


goods. 


of action ac- 
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* a long time, before then elapſed, had, held, uſed, 

occupied, poſſeſſed, and enjoyed, and being ſo in- 


Quantum, mervit. debted, &c. And whereas afterwards, to wit, on 


Tr the ſame day and year aforeſaid, at W. aforeſaid, 
in the ſaid county, in conſideration that the ſaid C. 
at the like requeſt of the ſaid F. had before that time 
permitted the ſaid F, to have, hold, . uſe, occupy, 
poſſeſs, and enjoy, a certain other meſſuage, and 
divers, to wit, 100 other acres of land, with the 
appurtenances, ſituate and being in, &c. and that 
the ſaid F. according to that permiſſion, had, held, 
uſed, occupied, poſſeſſed, and enjoyed the ſame for 
a long time before then elapſed, he the ſaid F, then 
and there undertook, and faithfully promiſed the ſaid 
C. Sc. And the ſaid C. avers, &c. Adda count for 

money paid, and common concluſion. 
Declaration fer For the wharfage and warehouſe-room of divers 
A goods and merchandizes before that time depoſited 
and kept by the ſaid plaintiff, at and upon a certain 
wharf and premiſes of him the ſaid plaintiff, for 
the ſaid defendant, and at his ſpecial inſtance and 
requeſt; and being ſo indebted, he the ſaid defend- 
Naantum merait. ant, in conſideration thereof, &c. And whereas, Ct. 
in conſideration that the ſaid plaintiff, at the like 


requeſt of the ſaid defendant, had before that time 


depoſited and kept divers other goods and merchan- 
dizes, at and upon a certain other wharf and pre- 
miſes of him the ſaid plaintiff for the ſaid defend- 
ant, he the ſaid defendant then and there under- 
| wool, &e. 5 1 
Declaration Oxfordſhire (ſs.) A. S. widow complains of J. . 
againſt an exe - widow, executrix of the laſt will and teſtament of 


cutrix, for goo® 7. E. deceaſed, being in the cuſtody of the marſhal 


ed to teſtator, by Of the Marſbalſea of our lord the now king, before 


bill. the king himſelf : For that whereas the ſaid T. E. 
Some day in in his life-time, to wit, on the firſt day of December, 
2 _ ;. in the year of our Lord 1790, to wit, at //itney, in 
ue the ſaid county, was indebted to the ſaid A. S. in 

crued. 20l. of lawful money of Great Britain, for divels 
goods, wares, and merchandizes, by the ſaid A. 5. 

before that time ſold and delivered to the ſaid 7. H. 

; 85 = +. | in 
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Agumpſit. 


71 his life-time, and at his ſpecial inſtance and re- 


wit, on the ſame day and year aforeſaid, at Witney 


nd whereas afterwards, to wit, on the ſame day 
and year aforeſaid, at Vitney aforeſaid, in, &c, in con- 
fderation that the ſaid A. S. at the ſpecial. inſtance 


life-time, divers other goods, wares, and merchan- 


py her ſo much money as ſhe therefore reaſonably 
deſerved to have of the ſaid T, when he the ſaid T. 


J. F. avers, that ſhe therefore reaſonably deſerved to 
have of the ſaid T. in his life-time, other 20/. of 
like lawful money, to wit, at Mitney aforeſaid, in, 


to wit, on the ſame day and year aforeſaid, there 
had notice, And whereas the ſaid T. in his life-time, 
afterwards, to wit, on the ſame day and year, at 


by the ſaid J. before that time laid out, expended, 
and paid for the ſaid T. and at his like ſpecial in- 
tance and requeſt; and being ſo indebted, he the ſaid 


cutrix as aforeſaid, ſince his death, not regarding the 


ſo by him made in manner and form aforeſaid, but 
con riving, and fraudulently intending, craftily and 
Iubti.ly, to deceive and defraud the ſaid . S. in this 
eſpe, have not, nor hath either of them yet paid 
nx ſaid ſeveral ſums of money, or any part thereof, 


s life-time, to wit, on the ſame day and year 


* orelaid, and the ſaid J. E. executrix as aforeſaid, 
F ice the death of the ſaid T. to wit, on che firſt day 


of 


queſt, and being ſo indebted, he the ſaid T. E. in 
his life-time, in conſideration thereof, afterwards, to 


eforeſaid, in th& county aforeſaid, undertook, c. 


and requeſt of the ſaid T. in his life-time, had be- 
Gre that time fold and delivered to the ſaid T. in his 


cizes, he the ſaid T. in his life-time then and there 
undertook, and faithfully promiſed the ſaid A. S. to 


ſhould be thereto afterwards requeſted ; and the ſaid | 
Ce. whereof the ſaid T. in his life-time afterwards, - 


Witney aforeſaid, in, &c, was indebted to the ſaid. 
A. in other 20l. of like lawful money, for money 


T. in his life-time, in conſideration thereof, &c. Yet Concluſion. _ 
5 the ſaid 7. in his life-time, and the ſaid F. E. exe- 


laid ſeveral promiſes and undertakings of the ſaid 7. 


In 9 the ſaid A. S. (although ſo to do the ſaid T. in 
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refuſed, and che ſaid J.- E. ſtill doth-refuſe to dhe fa 
4. S. her damage of 300. and therefore ſhe, brings 


Pled ges to proſecute, To and are 

e fur Middleſex, 7 Daniel i gan, executor of the laſt 

— 2 to wit. i will and teſtament of Thomas Morgan, 

delivered, by bill. deceaſed, complains of John Dutton, being in the 

cuſtody of the marſhal of the Mar ſbalſes of our lord 

the now king, before the king bimlelf, of a ple 

of treſpaſs on the caſe: For that whereas the (aid 

Any day before John, on the firſt day of November, in the. year of 
the cauſe of 


action in tefta- 


fold and delivered to the ſaid John Dutton, and at 


life-time, at the like inſtance and requeſt of the fail 


ir. thereof, &c. And whereas afterwards, to wit, on, &. 


of February, ia the year of our Lord 1791, and oſtet 
rwards, were ſeverally requeſted by the ſaid. 4. J. 


to wit, at Mitney aſoreſaid, in, c.) but they to do 
this have, and each of them hath, hitherto hol 


our Lord 1790, to wit, at Meſiminſſer, in the ſaid 
county, was indebted to the ſaid Thomas Morgen in 
his life-time, in 100/. of lawful money of Grut 
Britain, for divers goods, wares, and merchandizez, 
by the faid Thomas in his life-time, before that tine 


his ſpecial inſtance and requeſt ; and being ſo it» 
debted, he the ſaid Jobn Dutton, in conſideration 


at, &c. in conſideration that the ſaid Thomas in his 


Fohn Dutton, had before that time ſold and delivered 
to the ſaid Jobn Dutton divers other goods, wares 
and merchandizes, he the ſaid John Dutton unden 
took, and faithfully promiſed the faid Thomas in hi 
life-time, to pay him ſo much money as he therefor 
zeaſonably deſerved to have of the ſaid John Duttnh 
when he the ſaid John Dutton ſhould be therets 
afterwards requeſted ; and the ſaid Daniel, execum 
as 'aforeſaid, avers, that the ſaid Thomas, in! 
liſe- time, therefore reaſonably deſerved to have 
the ſaid Jebn Dutton other 1004. of like | 
money, to wit, at Meſtminſter aforeſaid, 
the ſaid John Dutton, afterwards, to wit, on 


3 


tay and year aforeſaid, there had notice. Add a count 


regarding, Oc. but contriving, Sc. to deceive and 
geftaud the ſaid Thomas" in his life-time, and the 
(1440 Daniel, executor as aforeſaid, fince his death, 
in this reſpect bath not yet paid to them, or either of 
them, the ſaid ſeveral ſums of money, or any part 
thereof (although ſo to do the ſaid hn Dutton was 
requeſted by the ſaid Thomas in his life-time often- 
times, and by the ſaid Daniel executor as aforeſaid, 

fince his death, to wit, on the 7th day of December, 
in the year aforeſaid, and often afterwards, to wit, 
i Wiflmin/ter aforeſaid), but he to do this hath 
bitherto wholly refuſed, and till refuſes to pay the 
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plea {ame or any part thereof to the ſaid Daniel, execu- 
ſaid tor as aforeſaid, To the ſaid Daniel, executor as 
ic of MW forefaid, his damage of 2007, and therefore he 


brings his ſuit, Sc. 


mentary of the ſaid Thomas, whereby. it appears to 
the court here, that the ſaid Daniel is the executor 
ff the laſt will and teſtament of the ſaid Thomas, 
and hath the adminiſtration thereof, &c, Add 
decges. 

NM. B. The frenw is exactly ſimilar againſt an exe · 


for money laid aut. Vet the ſaid John Dutton not Concluſions 


And he brings into court here the 8 teſta Profert in I 


„Ee. utor de ſon tort, | 

n his Londn, (fs. ) Joſeph Yates, late of London, mer At the fur of n 
e (ail ant, was attached to anſwer 7ohn Doe, adminiſtra- m OE; by 
vered er of all and ſingular the goods, chattels, and W 


edits which were of Alexander Prieſ deceaſed, at 


nder time of his death, who died inteſtate, and where- 
in hu on the ſaid Poſe pb, by J. K. his attorney, com- 
reſo ins: For that whereas the ſaid Jeſeph, on the 
att By day of November, in the year of our Lord 1788, 


þ wit, at London aforeſaid, in the parith ot St. 
lary-le- Bow, in. the ward of Cheap, was indebted 
the ſaid Alexander, in bis life-time, in 500. of 
wiul money of Great Britain, for divers goods, 
and merchandizes,, Cc. (ſame as in the 
tion for an executor, ' ably calling him 
3 Let, 8 hath not yet pad the 


laid 


in hi 
ave 
| 
heren 
on 


| primate of all England, and metropolitan, in due 


Profert bic in 


curia. 


form aforeſaid, the date whereof is on the day and 


Declaration as 
affignees of a 
bankrupt, by 
bill 


Some day after 


the cauſe of 


Action accrued, 


and before the 
bankruptcy, 


ſaid ſeveral ſums of money, or any part thereof, 


| life-time oftentimes, and by the ſaid Fohn, admi- 


to wit, at London aforeſaid, in, &c. but he to do 


Aſſumpſit. 


to the ſaid Alexander in his: life-time, or to the ſaid 
John, ſince his death (to which ſaid Jobs, ad- 
miniſtration of all and ſingular the goods, chat- 
tels, and credits, which were of the ſaid, Alexandir 
at the time of his death, after the death of the ſaid 
Alexander, to wit on the firſt day of Oclaber, in 
the year of our Lord 1788, at Lonton, c. by 4, 
by Divine Providence archbiſhop of Canterhuy, 


form of law was granted); although ſo to do the 
ſaid Foſeph was requeſted by the ſaid Alexander in his 


niſtrator as aforeſaid, fince his death, to wit, on the 
day and year laſt aforeſaid, and often afterwards, 


this hath hitherto wholly refuſed, and ſtill refuſes to 
pay the ſame or any part thereof to the ſaid John, 
as adminiſtrator as aforeſaid, To the ſaid John, ad- 
miniſtrator as aforeſaid, his damage of 1000. and 
therefore he brings his ſuit, &c, 

And he brings into court here the letters of ad- 
miniſtration of the ſaid archbiſhop, which ſufficient- 
ly prove to the court here the granting thereof in 


year aforeſaid, Ofc. | | 
Londen, Richard Price, and David Sheggs, af. 
to wit. 0 ſignees of the eſtate and effects of Lute 
Knowles, a bankrupt, according to the force, form, and 
effect of the ſeveral ſtatutes made concerning bank- 
rupts, complain of Foſeph Love being, &c. Fir that 
whereas the ſaid Fo/eph, on the fifth day of December 
in the year of our Lord 1790, to wit, at Landen 


| 

aforefaid, in the pariſh of St. Mary-le Bow, inthe | 
ward of Cheap, was indebted to the ſaid David, | 
before he came a bankrupt, in 20/. of lawſul ; 
money of Great Pritain, for divers goods, Watt l 
and merchandizes, by the ſaid L before that tin N 
fold and delivered to the ſaid 7oſeph, and at hi t 


ſpecial inſtance and requeſt, and being fo indebied, 
he the ſaid 7oeth, in conſideration thereof, 2 
| 9 2 


Aſſanapſir. + - 


wards, to wit, on, &c. at, &c. undertook and faith- 
folly | promiſed the ſaid Lale, before he became a 
bankrupt, to pay him the ſaid ſum of money, when 
he ſhould be thereto afterwards requeſted : And Quantum meruits 
whereas afterwards, to wit, on, c. at, c. in con- 
ſideration that the ſaid Luke, before he became a 
bankrupt, had, &:. as in the former one. And Averment. 
« the ſaid Richard and David, aſſignees as afore- 
4 ſaid, aver, that the ſaid Luke, before he became 
c bankrupt, therefore reaſonably deſerved to have, 
« &,,” Add the uſual counts. | J 
Yet the ſaid Joſeph not regarding, c. but con- concluſion. 1 
triving, Sc. hath not yet paid the ſaid ſeveral Wy 
ſums of money, or any part thereof, to the faid 1:3 ane 
Richard and David, aſſignees as aforeſaid, ſince he 
became bankrupt, or to either of them (although 
ſo to do the ſaid Foſeph was requeſted by the ſaid 
Luke, before he became a bankrupt, oftentimes, and 
by the ſaid Richard and David, aſſignees as afore- 
ſaid, ſince he became bankrupt, to wit, on the 3oth 
day of December, in the year aforeſaid, and often 
afterwards, to wit, at London aforeſaid, in, &c.), but 
he to do this hath hitherto wholly refuſed, and ſtill 
refuſes to pay the ſame or any part thereof, to the 
ſaid Richard Price and David, aſſignees as aforeſaid, 
To the ſaid Richard Price and David, aſſignees as 


—_ 


if- aforeſaid, their damage of 100/.; and therefore they 

lle bring their ſuit, & c. Add pledges, c. 9 

nd Miudieſex, } John Doe complains of James Roe, Declaration on a 
to wit. 5 being in the cuſtody of the marſhal of Pier: note, 


the Marſhalſea of our lord the now king, before the p_ 
king himſelf; Fer that whireas the ſaid James, on 
the 1ſt day of May, in the year of our Lord 1790, 
to wit, at Weſiminſter, in the county eforcſaid, . 
made his certain note in writing, commonly called 
a promiſſory note, his own proper hand being there- 
to ſubſcribed, bearing date the ſame day and year 
aforeſaid, and then and there delivered the ſaid note 
to the ſaid Fobn; and thereby, fix weeks after the 
Cate thereof, promiſed to pay to the ſaid John, by 
le name of \\ir, Dee, or order, 200. for value re- 

| O 2 ceived; 
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ceived; by. reaſon whereof, and by force of the ſta. 
tute in ſuch. caſe made and provided, the ſaid Fame 
became liable to pay to the ſaid Zohn the ſaid ſum of 
money mentioned in the ſaid note, according to the 
tenor and effect of the ſaid note; and being (6 
liable, he the ſaid James, in conſideration thereof, 
afterwards, to wit, on the ſame day and year afore- 
Wl | ſaid, at Veſiminſter aforeſaid, undertook and faith- 
k fully promiſed the ſaid John, to pay him the ſaid 
fum of money mentioned in the ſaid note, accord- 


Iz ing to the tenor and effect of the ſaid note, 44 
5 whereas the ſaid James, afterwards, to wit, on the 
= 1 5th day of une, in the year aforeſaid, at gf. 
| minſter aforeſaid, was indebted to the ſaid Fohn in 


30l. of lawful money, &c. add counts for the conjider- 
atton of the note, and the common concluſion, Add 
pledges. When you declare on a note, bill, bond, 
or other writing, the Jay is material, and if miſtated 


4 the plaintiff will be nen-ſuited, | | 
. Tndorſee againſt |, London, (/s.) S. E. late of London, merchant, 
by. | the jndorſer, on was attached to anſwer F. R. in a plea of treſpaſs 
41 We — on the caſe, c.; and whereupon the ſaid F. R. by 
i payment, by ori- R. L. his attorney, complains, For that whereas one 


if final, E. H. on the 3d day of May, in the year of our 
| Lord 1790, to wit, at London aforeſaid, in the pariſh 
of Saint Mary le- Bow, in the ward of Chap, made her 
certain note in writing, commonly called a promiſ- 
ſory note, her own proper hand being thereto ſub- 
ſcribed, bearing date the ſame day and year afore- 
ſaid, and then and there delivered the ſaid note to 

the ſaid S. by which ſaid note ſhe the ſaid E. H. pro- 
miſed to pay to the ſaid S. by the name of Mr. & E. 

or order, tour months after the date thereof, the 

| ſum of g5/, for value, received; and the (aid S. to 
uv hom or to whoſe order the payment of the ſaid ſum 
; | of money in the ſaid note ſpecified, was by the (aid 
| | note to be made, after the making thereof, and be. 
fore the payment of the ſaid ſum of money in the (aid 
| note ſpecified,. or of any part thereof, to wit, on the 
ſame day and year aforeſeid, at London af-reſaid, 


&c. indorſed the ſaid note, his own proper = 
= eing 
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being to ſuch indorſement thereon ſubſcribed, by 

which ſaid indorſement he the ſaid S. E. ordered and 

appointed the ſaid ſum of money in the ſaid note 
ſpecified to be paid to the ſaid F. and then and there 

delivered the ſaid note fo indorſed to the ſaid F. 

And the ſaid F. avers that he the ſaid F. did after- 

wards, to wit, on the 6th day of September, in the 

ear aforeſaid, at London aforeſaid, &c. ſhew and 
preſent the ſaid note fo indorſed as aforeſaid to the _ 

ſaid F. H. for payment thereof, and the ſaid E. H. 

then and there had notice of the ſaid indorſement 

ſo made thereon as aforeſaid, and was then and there 

requeſted to pay the ſaid ſum of money therein ſpe- 
cified to him the ſaid F. but that the ſaid E. H. 

then and there wholly refuſed and neglected ſo to do, 

of all which ſaid premiſes the ſaid S. afterwards, to 
wit, on the ſame day and year aforeſaid, at London 

aforeſaid, in the pariſh and ward aforeſaid, had 

notice, by means whereof, and by force of the 

ſtatute in ſuch caſe made and provided, he the ſaid 

S. became liable to pay to the ſaid F. the ſaid ſum of 

money in the ſaid note ſpecified, when he ſhould be 

thereto afterwards requeſted, and being ſo liable, he 

the ſaid S. in conſideration thereof, afterwards, to 

wit, on the ſame day and year laſt aforeſaid, at Ky. 
London aforeſaid, &c, undertook, ana faithfully pro- : 

miſed the ſaid F. to pay him the ſaid ſum of money 

in the ſaid note ſpecified, when he ſhould be thereto 
afterwards requeſted :- And wh:rcas the laid S. after- 

wards, to wit, on the ſame day and year laſt afore- 

ſaid, at London aforeſaid, in, &c. was indebted, &c, 

All counts for the conſideration of indorſing the nite, and 

common concluſion ; no pledges are added 


Lind, (/s. ) T. C. late of London, merchant, Payees partners 
was attached to anſwer J. P. and E. B. in a plea inst the ac- 
ce ptor on a bill 


of treſpaſs on the caſe, c. and whereupon the ſaid of os change, by 
J. P. and E B. by A. D. their attorney, complain, original. g ey 
For that whereas, at the ſeveral times hereafter 
mentioned, the ſaid J. P. E. B. and J. C. and 


one T. G. were perſons reſiding, trading, and uſing 
- | O Bi | come 


, commerce; within this kingdom, to wit, at Londen 


Attumpfit “ 


aforeſtid,*in the pariſh of, Si, Ma,‚le Bou in 
the ward of Cheap. Aud the ſaid J. P. and E. B. 
at thoſe; ſevetal times, were partners and joint 
dealers together in their trade and commerce, to 
wit, at London aforeſaid, in the pariſh and cvari 
aforefaĩd: And whereas the faid J. P. E. B. C. 7. 
and T. G. being ſo reſident, trading, and uſing 
commerce as aforeſaid, and the ſaid J. P. and 


E. B. ſonbeing partners and joint dealers together 
2s aforeſaid, the ſaid T. G. on the 29th day of S- 
tember, in the year of our Lord 1790, to wit, at 


London aforeſaid, in the pariſh and ward aforeſaid, 


© according to the uſage and cuſtom of «merchants 
ſtom time _immemorial uſed: and approved of within 
this kingdom, made his certain bill of exchange in 


writing, his own proper hand being thereto ſub- 
ſcribed, bearing date the day and year aforeſaid, 


and then! and tncre directed the ſaid bill to the ſaid 
T. C. by the name and addition of Mr. 7. C. mer- 
chant, in Mili: ſireet, Londun, and thereby required 
the ſaid T7. C. three months after the date of the 


ſaid bill, to pay to the ſaid F. P. and E. B. by theit 


names, ſtile and firm of Meſſrs. J. P. and E B. 


or order, 80, for value received; and the ſaid 7. G. 


then and there delivered the ſaid bill bf exchange to 
the ſaid J. P. and E. P.; which ſaid bill of ex- 
change the ſaid 7. C. aſterwards, to wit, on the day 
and year aforeſaid, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, upon ſight thereof ac- 


cepted, according to the ſaid uſage and cuſtom of 


merchants, and by reaſon thereof, and according to 
the ſaid uſage and cuſtom. of merchants, the ſaid 
T. C. became liable to pay to the ſaid J. P. and 
E. B. che ſaid ſum of 80. in the ſaid bill of ex- 
change -ſpecified,, according to the tenor and effect 
of the ſaid bill of exchange, and of his ſaid ac. 
ceptance thereof, and being ſo, liable, be the ſaid 
T7. C. in conſidetation thereof, afterwards; to wit, 
on the ſame. day and year aſoteſaid, at Landi 


1 afore · 


A 
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nſoteſaid, in the pariſh and ward afbreſaid, under- 
took and faithfully promiſed the ſaid J. P. and 
B. B. to pay them the ſaid ſum of money in the 
ſaid bill of exchange ſpeciſied, according to the 
tenor and effect of the ſaid bill of exchange, and of 
his acceptance thereof. And whereas the ſaid J. C. 
afterwards, to wit, on, Cc. at, Sc. Add à count 
for money had and received, and common concluſion, "no 
65. t 31. VAR” ab e INI) | 
London, (i.) T. W. and M. K. complain of Indorſees part- 


J. R. being in the cuſtody of the marſhal, Sc. ners againſt tbe 


10 a eve tor on A 
For that whereas certain: perſons carrying on trade pony by 


and commerce by and under the names, ſtyle, and partners, pay- 
firm of §. F. and Co. on the 3d day of O#ober, in — 

the year of our Lord 1790, to wit, at London aſore- VE 
laid, in the pariſh of St; Mary le Bow, in the ward 

of Cheap, according to the uſage and cuſtom of 

_ merchants, from time immemorial uſed and ap- 

| proved of within this kingdom, made their certain 

bill of exchange in writing, bearing date the ſame 

day and year aforeſaid, and then and there directed 

the ſaid bill of exchange to the ſaid J. R. by the 

name, ſtyle, firm, and addition of Mr. J. R. and 
Company, merchants, Liverpool, and thereby re- 
quired the ſaid J. R. two months after date, to pay 

to their own order 106]. 5s. value received, and to 

place the ſame to account of the ſaid S. F. and Co. 

which ſaid bill of exchange he the ſaid J. R. 
afterwards, to wit, on the ſame day and year afore- 

laid, at London aforeſaid, in the pariſh and ward afore- 

ſeid, upon ſight thereof accepted; according to the 

ſaid uſage and cuſtom of merchants, payable in Lon- 

an; and the ſaid S. F. and Co, to whoſe order the 
payment of the ſaid ſum of money mentioned in 

the ſaid bill was to be made, afterwards, and before 

ide payment of the ſaid ſum of money mentioned in 

the ſaid bill, or of any part thereof, to wit, on the 

lame day and year 'aforeſaid, at London aforeſaid, 

in, Sc indorſed the ſaid bill, according to the ſaid . - 
ulage and cuſlom of merchants, aud by that in- 

ths O04 ; dorſement 
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dorſemen reed crete the contents of 
the ſaid Ell 6s be paid to the ſaid Ty M and . R. 
and then and there delivered, the ſaid bill ſo in- 
dotſed to the ſaid T. W. and . K. of which ſaid 
indorſæ ment ſo made on the ſaid bill as afoteſaid, he 
the ſaid J. N. afterwards, to wit, on the ſame dy 
and year aforeſaid, at London aforeſaid, in, &c, had 
notice; by means whereof,,,and according to the 
ſaid cuſtom, uſage, and law of merchants, the ſaid 
J. R. b came liable to pay to the ſaid 7. . and 
It”. K. the ſaid ſum of money mentioned in the ſaid 
bill, according to the tenor and effect of the ſaid 
bill, and of his ſaid acceptance thereof, and of the 
ſaid indo;ſement ſo made thereon as aforeſaid ; and 


being fo liable, he the ſaid F. R. in conſideration 


thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aſoreſaid, in, c. undet- 
took and then and there faithfully promiſed the 
ſaid T, V. and . K. io pay ibem the ſaid ſum of 


money mentioned, in, the#ſ#tg, vill, according to the 


Declaration for 
an attorney's 


tenor and effect of he · ſaid. bl, and of bis ſaid ac- 
ceptance thereof, and of tſie / ſaid indorſement fo 
made therean 'as: atgrefaid, , Had @ count far money 
bad and received, ard common concliſion. Add pledges, 

Aiidleſex, (s.) E. A. gentleman, one of the at- 
tornies of the court of our lord the king, before the 
king himſelf, being preſent here in court in his own 
proper perſon, according to the liberties and privi- 
leges of the ſame court for ſuch attornies and other. 


_ officers of the court aforeſaid, from time immemo- 


rial uſed and approved of in the ſaid court, com- 
plains of L. H. being in the cuſtody of the mar- 
ſhal of the Marſbalſca of our lord the now king, be- 
fore the king himſelf: For, That whereas the {aid 
L. H. on the 19th day of May, in the year of our 


Lord 1785, at Weftminfler, in the county of Mid. 


aleſex, was indebted to the ſaid E. A. in the ſum of 
zoo!. of lawful money of ,Great, Britain, for work 
and labour, care, diligence, and attendance, as an 
attorney and, ſojicitor, before then done and per. 


"I oe formed 


Aſſinnpfir.' 26 * 


formed-bythe fail E. H upon the retainer,” and at 
he ſpeci) "inſtance and requeſt of the ſaid L, H. 
in and about the proſecuting, defending, and 
ſoliciting of divers cauſes, fuits, and duſineſſes, 
for the ſaid L. H. and for ſees due, and of tight 
payable to the ſaid BE. A. in that reſpect; and be- 
ing ſo indebted, he the ſaid L. H. in conſideration 
thereof, afierwards, to wit, on the ſame day and 
year afore ſ. id, at Mſiminſier aforeſaid, in the coun- 
ty aforeſaid, undertook, and then and there faith- 
fully promiſed the ſaid E. A. that he the ſaid L. H. 
would well and truly pay to the ſaid E. A. the ſaid 
ſum of 300/, when he the: ſaid L. H. ſhould be 
thereunto afterwards requeſted, And whereas alſs, Quantum meruit. 
afterwards, to wit, on the ſame day and year afore- 
laid, ot Meſtminſter aforeſaid, in the county afore- 
ſaid, in conſideration that the ſaid E. A. upon the 
retaincr,” and at the like inſtance and requeſt of the 
fad L. H. had before that timeyg performed 
other work and labour, e al tend- 


ance, as an attorney a Nor in and àhout the 


proſec uting, defending, Wn cc rs other ; 
. WE i; H. he 


cauſes, ſuits, and bufinegs 
the ſaid L. H. undertooł $9 then and ther faith» 

fully promiſed the ſaid E Fan . N. 

would well and truly paR ad E A much 

money as he the ſaid E. N alonably de- 

ſerved to have of the ſaid L. H. when he the ſaid 

L. H. ſhould be thereunto afterwards requeſted. 

And the ſaid E. A. in fact faith, that he therefore 

realonably deſerved to have of the ſaid L. H. other 

oct. of like lawful money, to wit, at We/min/ter 

areſaid, in the county aforeſaid; whereof the ſaid 

L. H. afterwards, to wit, on the day and year 
«orclaid, there had notice, And whereas "alſo, the Ia deb, fl. for 
lid L. VJ af:erwards, to wit, on the ſame day and diswing writ- 
ea aforeſaid, at Meſiminſter aforeſaid, in the county "007 * 
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Jorelaid, was, indebred to the ſaid Z. A. in other 
001, of like lawful money, for the work and la- 
dour, care and vilience of the (aid E. A. by the 


lid E. A. before that time done, performed, and 
| | 8 beſtowed 


* 


2 Aſſumplit- 


beſlowed in and about the drawing, copying, and 
ingroſſing of divers deeds and writings, and giving 
his attendance in and about other the buſineſs of the 
faid L. H. and for the ſaid L. H. at his like in. 
ſtance and tequeſt; and being ſo indebted, he the 
ſaid L. H. in conſideration thereof, afterwards, io 
wit, on the ſame day and year aforeſaid, at Het. 
minfler aſoteſaid, in the county aforeſaid, under- 
took, and to the ſaid E. A. then and there faith- 
fully promiſed to pay him the ſaid 300l. laſt men- 
| tioned, when he the ſaid L. H. ſhould be there- 
| Rivare, merair unto afterwards requeſted, And whereas alſo, after- 
thereon. wards, to wit, on the ſame day and year aboveſaid, 
at Meſtminſier aforeſaid, in the county aforeſaid, in 
conſideration that the ſaid E. J. had, before that 

time, at the like inſtance and requelt of the ſaid 

JL. H. done, performed, and beſtowed other work 

and labour, cate and diligence, in and about the draw- 

ing, copying, and ingrofling of divers other deeds 

and writings, and giving his attendance in and about 

other the buſineſs of the ſaid L. H. and for the ſaid 

L. H. he the ſaid L. H. undertook, and to the ſaid 

E. A. then and there faithfully promiſed to pay him 

ſo much money as he therefore reaſonably deſerved 

to have of the ſaid L. H. when he the ſaid L. H. 

ſhould be thereunto afterwards requeſted ; and the 

ſaid E. A. avers, that he therefore reaſonably de- 

. ferved to have of the ſaid L. H. other 3000. of like 

lawful money, to wit, at Weſiminſter aforeſaid, in 

the county aforeſaid, he reof the ſaid L. H. afier- 

warde, to wit, on the ſame day and year aforeſaid, 

there had notice. Add a count for money lent and ad. 

vanced, for money laid out and expended, for monty had 

Concluſion. ad received, and on account ſtated, Neve, hal 
the ſaid L. H. not regarding his ſaid ſeveral, proꝶiſe 

and: undertakings by him made in manner and form 

aforeſaid, by contriving, and fraudulently intenc- 

ing, craftily and {ubtilly to deceive and defraud ide 

faid E. A. in this reſpect,” bath not yet paid the ft 

ſeveral ſums of money, or any part thereof, 40 itt 


faid E. A. (although fo to do, the ſaid L. H. lit 
| SLES ; & | Watch 


Aſlumplit. „ 


wards, to wit, on the day and year aforeſaid, and 
often afterwards, at Weſtminſter aforeſaid, in the 
county aforeſaid, by the ſaid E. A. was requeſted), 
but to pay the ſame, or any part thereof, to the ſaid 
E. A. the ſaid L. H. hath hitherto wholly refuſed, 
and ſtill doth refuſe, to the damage of the ſaid E. 4. 
of Zool. and therefore he brings his ſuit, C Add 
pledges. LS 5 | 


» Declarations in Debt. 


Trinity Term, in the 3 iſt year of the reign of King 
| Grirge the Third. Stormont and Way. 

London, ( fs.) A. B. complains of C. O. being On bond, 

in the cuſtody of the marſhal, Cc. of a plea, that _- again 
he render to him, the ſaid A. B. 8ool. of lawful “ 
money of Great Britain, which he owes to, and un- 
juſtly detains from him; and whereupon the ſaid 

A. B. by E. F. his attorney, complains, For that 
whereas the ſaid C. D. on the 20th day of April, The exact dats 
in the year of our Lord 1790, to wit, at London of the bond. 
aforeſaid, in the pariſh of Sr, Mary- le- Bow, in the ; 
ward of Cheap, by his certain writing obligatory, 
ſealed with the ſeal of the ſaid C. D. and now ſhewn 
to his majcſty's court here, the date whereof is on 
the day and year aforeſaid, acknowledged himſelf to 
be then and there held and firmly bound unto the 
ſaid J. B. in*the ſum of 8ool, to be paid to the 
ſaid A. B. when he ſhould be thereto afterwards te- 
queſted, Yet the ſaid C. D. (although often re- 

queſted, c.) hath not yet paid the ſaid ſum of 
| Yool. above demanded, or any part thereof, to the 

ſaid A, B. but to pay the ſame, or any part thereof, 

to the ſaid A, B. he the ſaid C. D. bath hitherto 

wholly refuſed, and ſtill doth refuſe to the ſaid A. B. 

his damage of 10/. and therefore he brings his ſuit, 

Sc. Pledges, Ge. | OHH DHS. 

London, ( fi.) G. F. late of London, grocer, was Declaration by 

ſummoned to anſwer J. . and S. his wife, of a original. upon 
plea, that he tender to the ſaid J. . and S. the ine eile whüt 


the wiſe whilſt 
ſum ſole ats of huſ. 
band and wifes 


rr 


B I FL rn Semen en 


4 
19 

5 
1. 


- 
er EG OT ce ga 


= 3 — Ine mY IS I... — — — 3 5 
2 ———— 2 — r — Ty 


— — — ny 


—_— 


— 2 


— —— — — . r 
— 4 - £ — , 2 
K 4 DEP DALY OO VB FOR 
23, a 2 2 2 . — 
e a" * — AJ nn 1 * * 4.4 * 0 
n n 
3 4 a wr es 
e EFF . 
T 25 


E XTC 
ut ES .. YE = 
: nts Fore. 25." Ste Y co 2 
= N ä " K IE r ey 
_ e e 1 N 8 

* 1 {Tug 2 9 % 3 * 7 
* 8 RE” _—_ 3 W 17 "9 \ 
I £24 2 * e N Wen 
* W - DEE PAT n 5 r 2 
0 2 3 — s EP f 4 N tat as 
8 
= 


2 
— 


: — EIP Ie” > 
* 2 Is ons — — — . EE I * & I” on - 7 * 
a EO LO Sr W 8 2 =O ah ET F * 6 0 
. 5 — 8 7 * TE - * 8 TW r dA — 
8 1 * „ 5 8 p abbr ys; 7 vs rs” 2 N 
0 1 — 2 * c * 7 A 2 
* 1 * 8 - pat hp 2 Hs 1 * 2 i 
A a Cs, Fra - p . 14 6 7 F of 1 e " © 8 * . 
r 8 e oi SEV Pte BA RE ot BD n bh 8 
I 7 ** — or PR : 7 4s. x LG 5 
„ ' 4 hes * N 
_ * pF * 1 1 
* 


— 
— —— 


on” 1 can re. 


. * * — 43 
A y * | Debt. 
204 a 


ſum of 100!. of lawful money of Great Britnin, 
which he owes to, and unjuſtly detains from them; 
and whereupon the ſaid F. V. azad S. by A. 8, 
their attorney, complain, For that whereas the faid 
G. E. on the 21ſt day of November, in the year of 
our Lord 1790, to wit, at London aforeſaid, in the 


3 pariſhof St. Mar- le- Bow, in the ward of Cheap, by 
| 2 his certain writing obligatory, ſealed with his teal, 
W | became held and firmly bound to the ſaid S. bythe 
4 name of S. H. ſpinſter, while the was /olt, and be- 


fore her intermarriage with the ſaid J. W. in the 


WL || | ſum of 1001. of good and lawful money of Great 
0 7 Britain, to be paid to the ſaid S. when he the ſaid 
9 . G. F. ſnould be thereunto aſtetwards requeſted; yet 
q PN the ſaid G. F. (although often requeſted) hath not 
"8 pet paid the ſaid ſum of 100, or any part thereof, 


„ to the ſaid S. while ſhe was /e, and before her 
wk intermarriage with the ſaid 7. W. or to the ſaid 
W | J. V. and S. fince their intermarriage, or to either 
i of them, but be to pay the ſame to the ſaid v7 
and S. or to either of them, hath wholly refuſed, 
and ſtill doth refuſe; wherefore the ſaid J. V. and 
S. his wife ſay, they are injured, and have ſuſ- 
tained damage to the value of 10.; and therefore 
Prefert in cur, they bring their ſuit, &c. And they bring here 
£ into court the ſaid writing obligatory, ſealed with 
the ſeal of the ſaid G. F. which gives ſufficient evi- 
| dence of the debt aforeſaid, in form aforeſaid, the 
date whereof is the day and year aboveſaid, G. 
D-cloration on Middleſex, to wit, S. F. late of, &c. was ſum- 
3 * moned to anſwer R. T. and J. A. aſſignees of the 
denkrupt, by eſtate and effect of J. M. a bankrupt, according to 
original, the force, form, and effect of the ſeveral ſtatutes mace 
concerning bankrupts, of a plea, that he render to 
them the lum of 1420!. of good and lawful money 
of Grea! Britain, which he owes to, and unjuſtly 
detains from them, Sc. and whereupon” the ſaid 
Wo | R. J. and J. A. by J. B. their attorney, complain, 
5 Tat whereas the ſaid 8. F. before the (aid J. Ai. 
5 became a bankrupt, to wit, on the 8th day of J- 
nuary, in the yeat of our Lord 1791, at — 


Debt. | 2056 


in the ſaid county, by his certain writing 0 
tory, ſealed with his ſeal, acknowledged himſelf to 
de held and firmly bound to the ſaid J. 4, in the 
ſum of 1420. of good and lawful money of Great 
Britain, to be paid to the ſaid F. M. or his aſſigns, 
when he the ſaid S. F. ſhould be thereunto afters 


£ > 


wards requeſted: z Yet the ſaid S. Z. (although often Conclu 
requeſted, &c.) hath not paid the ſaid ſum of 14200. 
above demanded, or any part thereof, to the ſaid. 
J. M. before he became a bankrupt, or to the ſaid 
R. T. and J. A. aſſignees as aforeſaid, ſince the 
faid F. A. became a bankrupt, or to either of them, 
but he to pay the ſame, or any part thereof, hath 
hitherto wholly refuſed, and ftill doth refuſe to pay 
the ſame, or any part thereof, to the ſaid R. T. 
and J. A. aſſignees as aforeſaid, or either of them; 
wherefore the ſaid R. T. and F. A. aſſignees as 
aforeſaid, ſay, they are injured, and have ſuſtained 
damage to the value of 10. and therefore they bring 
their ſuit, &c. And the ſaid R. T. and F. 4. af- Prifert is cris. 
ſignees as aforeſaid, now bring here into court the | 
ſaid writing obligatory, ſealed with the ſeal of the 
ſaid S. F. which: gives ſufficient evidence of the 
debt aforeſaid, in form aforeſaid, the date whereof 
is the ſame day and year in that behalf above- men- 
tioned, &c. 8 
London, to wit, Fo C. late of, &c, and S. B. late Debt upon a 
of, Cc. executors of the laſt will and teſtament of bond agaiaſt the 
H. H. widow, deceaſed, who was in her lifetime ©*<vtoroof d 
executrix of the laſt will and teſtament of R. F. her obligor, by 
then late huſband deceaſed, wereſummone« toanſwer oral. 
T. L. Eſq. of a plea that they render to the ſaid 
« 7. bool, of lawful money of Great Britain, which 
they unjuſtly detain. from him, Cc. and whereupon 
the ſaid T. by J. A. his attorney, ſays, That, where- 
6: the ſaid K. by the name ef R. F. the younger, 
in his life-time, to wit, on the 18th day of July. 
in the year of our Lord 1791, at Lendon, to wit, in 
the pariſh of St. Mary-le-Hou, in the ward of Cheap, 
by bis certain writing obligatory, acknowledged 
4 himſelf to be eld and firmly bound to the (aid F. in 
| | | - the 


Debt. 


the aforeſaid Gol. to be paid to the ſaid T. whey 
he the ſaid R. in his lifetime ſhould be thereunto 
required : Vet the ſaid X. in his life-time, and the 
ſaid H. in her life-time, after the death of the ſaid 
R. and the ſaid J. and S. or either of them, after 
the death of the ſaid H. (although oſten requeſted), 


have not rendered, neither hath any of them ren- 


dered the aforeſaid 6001. to the ſaid T. but the ſaid 


R. in his life-time, and the ſaid H. in her life-time, 


after the death of the ſaid R. have denied to render 
the ſame to the ſaid T. and the ſaid J. and S. after 
the death of the ſaid H. do yet deny to render the 
ſame to the ſaid 7. and unjuſtly detain the ſame; 
whereupon the ſaid T. ſaith, that he is injured, and 


hath damage to the value of 20. and therefore he 


brings ſuit, &c. And the ſaid T. brings here into 
court the ſaid writing obligatory, which teſtifies the 
debt aforeſaid, in form aforeſaid, the date whereof is 
the day and year aboveſaid, &c. ; 

London, (/.) C. P. and R. S. executors of the 
laſt will and teſtament of P. P. Eſquire, deceaſed, 
complain of J. T. being in the cuſtody of the mar- 
ſhal of the Marſbalſea of our lord the now king, be- 


fore the king himſelf, of a plea, that he render to 


them 24cc/. of lawful money of Great Britain, 
which he unjuſtly detains from them; For that whereas 
the ſaid J. T. on the 25th day of March, in the 
year of our Lord 1791, at London aforeſaid, to wit, 


in the pariſh of St. dary-le- Bow, in the ward of 


| Cheap, by his certain writing obligatory, ſealed with 


the ſeal of the {aid J. T. and now ſhewn t6 his Ma- 
jeſty's court here, the date whereof is the day and 
year aforeſaid, acknowledged himſelf to be held and 
firmly bound to the ſaid P. P. in his life-time, in 
the (aid ſum of 24001. above demanded, to be paid 
to the ſaid P. P. his executors, adminiſtrators, ot 
aſſigns, when he the ſaid J. T, ſhould be thereto 
afterwards requeſted ; neveriheleſs the ſaid J. 7. 
(although often requeſted, &c.) hath not paid the 
ſaid ſum of 24001. or any part thereof, to the ſaid 
H. P. in his life-time, nor to the ſaid C. _ 


Sb Gas o hum. wow 3 


Pe 


our lord the now king, in the court of our ſaid lord 


the ſaid 7. and G. for their damages which they they had ſuſtaiu- 
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R, $. executors as aforeſaid, ſince the deceaſe of the 

aid P. P. but to pay the ſame, or any part thereof, 

to the ſaid P. P. in his life-time, or to the ſaid C. 

p. and R. 8. executors as aforeſaid, ſince the de · 

ceaſe of the ſaid P. P. he the ſaid J. T. hath 

hitherto wholly refuſed, and ſtil} doth refuſe, To 

the ſaid C. P. and R. S. executors as aforeſaid, their 

damage of 30/, and therefore they bring ſuit, Se. 

And they bring into court here the letters teſtamen- Pref. in cur. 

tary of the ſaid P. P. by which it ſufficiently appears 

to the court here, that the ſaid C. P. and R. S. are 

the executors of the laſt will and teſtament of the 

ſaid P. P. deceaſed; and have the adminiftration + 

thereof, &c, Pledges, c. . . 
Middleſex, to wit, J. B. and G. B. complain of Declaration on a 

K. P. being in the cuſtody of, &c. of a plea, that 10, ag bi che 

he render to the ſaid J. and G. 2030. 31. of lawful pl. iatife in 

money of Great Britain, which he owes to, and K. B. in debt. 

unjuſtly detains from them: For that whereas they 

the ſaid J. and G. | heretofore, (that is to ſay) in 


bo <2 | : Th of 
Michaelmas term, in the goth year of the reign of 1 jodg- 


ment was ſigned, 
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the king, before the king himſelf (the ſaid court 

then and ſtill being held at Meſtminſter, in the 

county of Midaleſex), by the conſideration and 

judgment of the ſame court, recovered againſt the 

ſaid R. a certain debt of 200. and 635. which were If in aſſumpſit, 

then and there in and by the ſaid court adjudged to (ay, To 405908 
eir damages 

had ſuſtained, as well by occaſion of the detaining ed, as well by 

of that debt, as for their eoſts and charges by them means 7 . 

laid out about their ſuit in that behalf, whereof the pes. 

ſaid R. is convicted, as by the record and proceed- promiſes, &c. 

ings thereof, remaining in the ſaid court of our ſaid 

lord the king, before the king himſelf, at Ve- 

mnfler aforeſaid, more fully appears, which faid 

judgment ſtill remains in the ſaid court, in its full 

force, firength, and effect, and not in the leaſt 

reverſed, annulled, ſet aſide, paid off, ſatisßed, or 

diſcharged ; and the ſaid J. and G. have not, nor 

hath either of them yet obtained execution of their 

4 ; £3 | ſaid 


add — 
* 


the 


Declaration on a 
mon pros for the 
defendant for 


Bot declaring. 


ſaid judgment, whereby an aQion hath accrued to 
dig J. and G. to demand and have of the ſaid 


R. the ſaid 203/. 35. above demanded ; yet the ſaid 
R. (although often requeſted, &c.) hath not yet 


paid the ſaid 203/. 35. or any part thereof, to the 


ſaid J. and G. or to either of them, but he to do 
this hath hitherto wholly refuſed, and till refuſes, 
to the ſaid 7. and G. their damage of 10/, and 
therefore they bring their ſuit, c. Pledges, &. 
Middleſex, (fs.) Richard Fenn complains of John 


Denn, being, &c. of a plea, that he render to him 


10. of lawful money of Great Britain, which he 


owes to, and unjuſtly detains from him: For that 


whereas the ſaid Richard, heretofore, to wit, in 
Hilary Term, in the 3oth year of the reign of our 


lord the now king, in the court of our ſaid lord the 
king, before the king himſelf (the ſaid court then 
and ſtill being held at Meſtminſler, in the county of 
Adiddleſex), by the conſideration and judgment of 
that court, recovered againſt the ſaid John 331. and 
64. which in the ſaid court of our ſaid lord the king, 


before the king himſelf, at JYe/imin/ler aforeſaid, were 


adjudged to the ſaid Richard, according to the form 
of the ſtatute in ſuch caſe made and provided, for 
his coſts and charges laid out by him about his de- 
fence of and in a certain plea then lately com- 
menced by the ſaid Jahn againſt the ſaid Richard in 
the ſame court, for that the ſaid John had not pro- 
ſecuted the ſaid plea; whereof the ſaid John was 
convicted, as by the record and proceedings thereof, 
remaining in the ſaid court of our ſaid lord the king, 
before the king himſelf, at Meſiminſler aforeſaid, more 
fully appears; which ſaid judgment ſtill remains in 
its full force, ſtrength, and effect, not in the leaſt 
reverſed, annulled, ſet aſide, paid off, or ſatisfied, 


and the ſaid Richard hath not obtained any execu- 


tion of the ſaid judgment, whereby an action hath 
accrued to the ſaid Richard, to demand and have 
of the (aid John the ſaid 33s. and 64, parcel of the 


ſaid 101. above demanded; And whereas the (aid 


Jobn, afterwards, to wit, on the firſt day of April " 
| © oro 
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the year of our lord 1790, at, &c. borrowed of the 
faid Richard 81, 65. 64. of like Jawful money, reſidue 
of the ſaid 101. to be paid to the ſaid Richard, when 
he the ſaid Jobn ſhould be thereto' afterwards re- 
quelted, yet the ſaid John (although often requeſted, 
Fc.) hath not yet paid the ſaid 1o/., or any part 
thereof, to the ſaid Richard, but he to pay the ſame, 
or any pirt thereof, hath' hitherto wholly refuſed, 
and till refuſes, To the ſaid Richard his damage of 
101, and therefore he brings his ſuit, &c. Pledges, _ 
London ( fs.) Timothy Vater, aſſignee of Villiam Declaration by ; 
Pictet, Eſquire, and Thomas Skinner, Eſquire, ſhe- ow ee | 
riffs of the city of London, according to the form naps i 
of the ſtatute in ſuch caſe made and provided, principal. This 
complains of William Benſon, being in the cuſtody on will do 
of the marſhal of the Me Baſes of our lord the now Adler, a 
king, before the king himſelf, of a plea that he altered io the 
rnd to the ſaid Timothy, aſſignee as aforeſaid, 30l. herif in on > 
of lawful money of Great Britain, which he owes to he-, precept 
and unjuſtly detains from him: For that whereas he inſtead of writ, | 
the ſaid Timothy, on the 21ſt day of March, in the 
24th year of the reign of our ſavereign ford George 
the third, now king of Great Britain, &c. ſued and 
proſecuted, out of the court of our lord the kin 
before the king himſelf, the ſame court then and gilt 
being held at 711 in the county of Middle- 
ſex, againſt the ſaid Milliam, a certain“ writ of our a A certain pre- 
ſaid lord the king called a latitat, directed to the ſaid cert ol our lord 
ſheriffs of London v, by which ſaid writ our ſaid lord e 5 
the king commanded the ſaid fheriffs ©, that they jex | 
ſhould take the ſaid William, if he ſhould be found pes hs * 
in their baili wick, and keep him ſafely, fo that they neee 
Wh have his body before the lord the king at e Sherit, 
Willminfter, on TVedneſday next after 15 days of | 


| 
| e 
Eafter then next following, to anſwer the ſaid 
: Timothy in a plea of treſpaſs, and alſo to a bill of the 

ſaid Timothy, to be exhibited againſt the ſaid /Pilliam 
: for zol. on promiles, according to the cuſtom of his 
F majeſty's court, before his majeſty, and that the ſaid _ 
L pigs ſhould. then have there that” writ,” Which Sheriff, 
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Sheriff of the 
ſaid county of 
Middleſex 


The date of ihe 
bond, ; 


Sheriff of the 
county of Mid-. 
ex. 8 


5 Debt. 0 


faid writ, ' afterwards, and before the delivery 


thereof to the /herif5 of the ſaid city of London, to 


be executed as is hereafter mentioned, was duly 
marked or indorſed for bail for 15/. by virtue of an 
affidavit of the cauſe of action, before then made 
and duly afnled of record in the ſaid court of our ſaid 
lord the king, before the king himſelf, according to 
the form of the flatute in ſuch caſe made and 
provided, and which ſaid writ fo indorſed, after- 
wards, and before the return thereof, to wit, on 
the 27th day of April, in the year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
was delivered to the ſaid William Pictet and Thomas 
inner, then ſheriffs of the ſaid city of Londin, in 
due form of Jaw to be executed; by virtue of which 
ſaid writ, the ſaid William Picket and Thomas 
Skinner, then being ſheriffs as aforeſaid, afterwards, 
and before the return of the faid writ, to wit, on 
the dzy and year laſt aforeſaid, at London aforeſaid, 
in, Oc. and within their bailiwick, did take and 
arreſt the ſaid William by his body, and then and 


there had and detained him in their cuſtody, at 


the ſuit of the ſaid Timothy for the cauſe afore- 


ſaid; and the ſaid William being ſo arreſted and 


in cuſtody of the ſaid ſheriffs as aforeſaid, at the 


' ſuit of the ſaid Timothy, by virtue of the ſaid writ, 


| Sheriff, 


held and firmly bound to the ſaid William _ 
8 5 n 


the ſaid William Picket and Thomas Skinner, being 
Jheriffs as aforeſaid, afterwards, and before the 
return of the ſaid writ, to wit, on the day and 
year Jaſt aforeſail, at London aforeſaid, in, Cc. 
and within their batliwick, took bail for the 
appearance of the ſaid William at the return of the 
ſaid writ; and on that occaſion, the ſaid Milliam then 
and there, to wit, on the 27th day of April, in the 
year aforeſaid, at London aforeſaid, in, &c, by bis 
certain writing obligatory, commonly called a bail- 
bond, ſealed with the ſeal of the ſaid William, and 
now ſhewn to the court of our ſaid lord the king, 
before the king himſelf, the date whereof is the day 
and year laſt aforeſaid, acknowledged himſelf to be 


I 


— 
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and Thomas Skinner, then being ſheriffs of the ſaid | 
city of London, as aforeſaid, by the names and addi- County of Mid- 
tion of Milliam Picket and Thomas Skinner, Eſyrs, dleſer. 

fheriffs of the city of London, in the ſum of ol. of gheriff of the 
lawful money of Great Britain, to be paid to the ſaid county of Mid- 
ſheriffs, or their certain attorney, executors, admi- dleſar. 
niſtrators, or aſſigns, when he the ſaid William 

ſhould be thereto afterwards requeſted, with and 


under a certain condition ſubſcribed to the ſaid get forth the 


writing obligatory, that if the ſaid Milliam did appear condition. 
before the lord the king, at Yelminfler, on Med 


 reſday next aſter 15 days of Eaſter, to anſwer to the 


ſaid Timothy in a plea of treſpaſs, and alſo to a bill 

of the ſaid Timothy, to be exhibited againſt the ſaid 
Milliam, for 3ol. on promiſes, according to the e 
cuſtom of his majeſty's court, before his majeſty, | 
then that obligation to be void, otherwiſe to be and 
remain in full force and virtue, as by the ſaid writ- 
ing obligatory, and the condition thereof (relation 
being thereto had), may more fully and at large ap- 
pear; and the ſaid Timothy in fact ſaith, that the 
ſaid Miliiam did not appear before the lord the king, 
at Meſiminſier, on Wedneſday next after 15 days of 
Eaſler, in the condition of the ſaid writing obliga- 
tory mentioned, according to the exigency of the 
ſaid condition, but therein wholly failed and made 
default, whereby the ſaid writing obligatory became 


 forteited; and the ſaid Timothy further ſaith, that 


the ſaid writing obligatory. being ſo forfeited, and 
the money therein ſpecified, or any part thereof, not 
being paid or ſatisfied to the ſaid ſheriff5, the ſaid Sheriff, 
William Picket and Thomas Sinner, being then | 
ſeriffs of the city of London as aforeſaid, afterwards, Sheriff of the 
to wit, on the 3d day of May, in the year afore- county of Mid- 
ſaid, to wit, at London aforeſaid, in, &c. at the Aleſex. 
requeſt, coſts, and charges of the ſaid Timothy, the 
plaintiff in that ſuit, by an indorſement on the. 
back of the (aid writing obligatory, then there 
made and atteſted in the preſence of two credible 
witneſſes, and ſealed with their ſeal of office of 
Heri ff of the ſaid city of Lenden, affigned the ſaid Sheriff, | 

| Bo, writing 
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vided, as by the aſſignment indorſed on the ſaid 
writing obligatory as aforeſaid, and duly ſtamped 
before the commencement of this ſuit, accordin 
to the form of the ſtatute laſt aforeſaid, and to the 


court of our ſaid lord the king, before the king 


/ 


day and year laſt aforeſaid, may more fully appear; 
by means whereof, and by force of the ſtatute in 
| ſuch cafe made and provided, an action hath ac- 
bi | crued to the ſaid Timothy, as aſſignee of the ſaid 
1 Sheriff of the ſher i, to d- mand and have of and from the ſaid 
j deer of Mid- iſſiam the ſaid zol. above demanded; yet the 
| = ſaid William (although often requeſted, Qt.) hath 
Wl not as yet paid the ſaid 30l. above demanded, or 
: any part the:eof, to the ſaid Timothy, affignee 2s 
aforeſaid, but he fo to do hath hitherto wholly re- 
fuſed, and ſtill refuſes, to the ſaid Timothy, aſſignee 
as aforeſaid, his damage of 10/. and, therefore he 
brings his ſuit, Sc. Pledges, Cc. 

Declaration upon London, ( Ji. ) Richard Fenn, aſſignee of Sir Robert 
Wi _ 9 Taylor, Knight, and Bevjamin Cole, Eſquire, ſheriſſs 
5 the hail, a here Of the city of Londen, according to the form of the 
gd was fiatute in ſuch caſe made and provided, complains of 


k 


ial capi 
— the ſaid Richari, aſſignee as aforeſaid, G00l. of hu 


; origfnal, 

1 ful money of Great B/itain, which he owes to and 
11 unjuſtly detains from him; For that whereas the 
1 | | ſaid Richard heretofore, to wit, on the 5th day of 


Fune, in the year of our Lord 1783, ſued and pro- 
ſecuted out of the court of our ſaid lord the king, 
before the king himſelf (the ſaid court being then 
and now at ////min/ler, in the ſaid county of 
Middleſex), a certain writ of our lord the king, 
called a ſpecial capias ad reſpondendum, directed to the 
ſheriffs of London, by which ſaid writ, the ſaid ſheriff 
5 | were commanded to take one %s Denn, if he 
„ ; ſhould be found in their bailiwick, and him {afely 
F | keep, ſo that they might have his body before h 


majeſty on the morrow of the Holy Trinity whereſo- 
A ever 
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writing obligatory to the ſaid Timothy, according to 
the form of the ſtatute in that caſe made and pro- 


himſelf, now here ſhewn, the date whereof is the 


© 2 *e- William Doe, being, &c. of a plea, that he render io 


| Debt. 


ever his ſaid majeſty ſhould then be in England, to 


anſwer the ſaid Richard in a plea of treſpaſs on the 
caſe upon promiſes, to the ſaid Richard his damage 
of 6ool. and that the ſaid ſheriffs ſhould have there 
that writ ; which ſaid writ, afterwards and before 
the delivery thereof to the ſaid ſheriffs for execution, 
as hereafter is mentioned, was duly marked or in- 


dorſed for bail for 300l. by virtue of an affidavit 


before then made and duly affiled of record, .in the 
ſeid court of our ſaid lord the king, before the king 
himſelf, of the cauſe of action of the ſaid Richard in 


that behalf, according to the form of the ſtatute in 
that caſe made and provided; and which ſaid writ. 
ſoindorſed, afterwards, and before the return thereof, 
to wit, on the 14th day of June, inthe year afore- 


laid, at London aforeſaid, in the pariſh and ward 


aforeſaid, was delivered to the ſaid Sir Robert Taylor 


and Benjamin Cue, then being ſheriffs of the ſaid 


city of London, to be executed in due form of law; 


by virtue of which ſaid writ, the ſaid Sir Robert 
Taylor and Benjamin Cole, ſheriffs as aforeſaid, after- 
wards, and before the return of the ſaid writ, to wit, 
on the day and year laſt -aforcſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, and within 
their bailiwick, took and arreſted the ſaid Fobn Denn, 
by his body, and then and there had and detained 
him in their cuſtody, at the ſuit of the ſaid Richard, 


for the cauſe aforeſaid; and the ſaid John Denn 


being ſo arreſted, and in cuſtody of the ſaid Sir 
Robert Taylor and Benjamin Cole, ſheriffs as afore- 
ſaid, afterwards, | > before the return of the ſaid 
writ, to wit, on ſame day and year laſt aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, 


and within their bailiwick, took bail for the appear- 


ance of the ſaid John Denn at the return of the ſaid 


writ, according to the form of the ſtatute in ſuch . 


caſe made and provided, and on that occaſion the ſaid 
William Doe, as bail or ſu ety of the ſaid John, then 
and there, to wit, on the ſaid 14th day of June, in 
the year aforeſaid, at Londen aforeſaid, in the pariſh 


and ward aforeſaid, by his certain writing obliga- 


P 3 | tory, 
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ſeal, and now ſhewn to the court here, the date 


Debt. 
tory, commonly called a bail- bond, fealed wah his 
whereof is the ſame day and year laft aforeſaid, ac- 


knowledged himſelf to be held and firm'y bound to 
the ſaid. Sir Robert Taylor and Benjamin Cole, ſheriffs 


of the ſaid city of London, by the names and addition of 


Sir Robert Taylor, Knight, and Benjamin Cole, Eſquire, 
ſheriffs of the city of London, in the ſum of bool. 
of good and lawful money of Great Britain, to be 
paid to the ſaid ſherifis, or their certain attorney, 
executors, adminiſtrators, or aſſigns, when he the 
ſaid William ſhould be thereunto required, with a 
condition to the faid writing obligatory under. 
written. that if the ſaid John ſh uld appear before 
the lord the king on the morrow of the Holy Trinity, 
whereſoever, c. to anſwer to the ſaid R:hard in a 
plea of treſpaſs on the caſe upon pron iſrs to the ſaid 
Richard his damage of Co.. then the ſaid obligation 
ſhould be void'and of no force, otherwiſe ſhould 
ſtand and remain in full force, vigour, and effect, as by 
the ſaid writing obligatory, and the condition thereof, 
(relation being thereunto had), will more fully ap- 
pear; and the ſaid Richard in fact ſaith, that the ſaid 
John did not appear before his majeſty on the mor- 


row of the Holy Trinity, whereſoever, Cc. in the 
condition aforeſaid mentioned, according to the exi- 
gency of the ſaid condition, whereby the ſaid wilt- 
ing obligatory became forfeited ; and the ſaid writing 


obligatory being ſo forfeited, and the ſaid ſum- of 
money therein mentioned, or any part thereof, not 
being paid to the ſaid ſheriffs he ſaid Sir Robert 
Taylor and B-njamin Cole, then and now being ſhe- 
riffs of the ſaid city of London, afterwards, to. wit, 


on the 25th day of June, in the year aforeſaid, 3 
London aforeſaid, in the pariſh and ward aforeſaid, 


at the requeſt, coſts, and charges of the ſaid Richard, 
the plaintiff in the ſaid ſuit, by an indorſement on 
the back of the ſaid writing obligatory, then and 


there made and atteſted in the preſence of two cle. 


dible witneſſes, ſealed with their ſeal of office of 


ſheriffs of the ſaid city of London, aſſigned the ſaid 


writing 


— 
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writing obligatory to the ſaid Richard, according 
| to the form of the ſtatute in ſuch caſe made and 
| provided, as by the ſaid affignment indorſed on the 

ſaid writing obligatory, and duly ſtamped before 
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| 4 
) the commencement of this Wit, according to the | 14 
f form of the ſtarute in that caſe made and provided, : SH 
; and to the court of our ſaid lord the king now 1 
8 here ſhewn, the date whereof 1s the day and year 1 
a laſt aforeſaid, may more fully appear; by reaſon of 1 
f ' which ſaid premiſes, and by force of the ſtatute in 175 
: that caſe made and provided, an action hath ac- 15 
2 crued to the ſaid Richard, as aſſignee of the ſaid FEI 
X Sir Robert Taylor an Benjam\n Cole, ſheriffs of the L146 
e ſaid city of London as aforeſaid, to demand and have 145 
. of the ſaid Miliam the ſaid ſum of tool. above 1 
a demanded: Nevertheleſs, the ſaid William (al- +798 
d though often required) hath not yer paid the 600. 83 l 
n above demanded, or any part thereof, to the ſaid 4 "2860 
Id Richard, aſſignee as aforeſaid; but he to pay the "OM 
y ſame, or any part thereof, to the ſaid Richard, hath > 
f, hitherto wholly refuſed, and ſtill refuſes, to the ſaid FI 
p- Richard his damage of 20l. and therefore he brings | 
id his ſuit, Sc. Pledges, Sc. | Y 5 

- If the bond be aiſigned by the late ſberit, (add If by the late 

he thoſe words), and that they aſſigned the {ame to the . 

i- plaintiff; and inftead of the words new being ſbe- 

t - riffs, ſay (then being ſheriffs); the venue may be laid 

rg in London or Middleſex, although the arreſt and 

of aſſignment were made in any other county, 2 Lerd 

30t Raym. 1455. 2 Str. 727. . | 

ert Oxfordſhire, (ſs.) R. B. complains of J. B. being Declaration for 

e- in, Sc. Fer that the ſaid J. B. on the 5th. day o 5 _ 

It, Auguſt, in the year of our lord 1790, to wit, t 

at Burford, in the ſaid county, with force and arms, 

id, to wit, with ſwords, ſtaves, ſticks, and fits, made ; 

rd, n aſſault on the ſaid R. and then and there beat, 

on \ bruiſed, wourded, and ill-treated the ſaid R. info- 

and much that his life was then and there thereby greatly 

re- deſpaired of, and other wrongs to him the ſaid 

; of R. B. then and there did, againſt the peace of 

aid | Our lord the now king, and to the ſaid R. his d4- 

ing P'4 mage 
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For an aſſault, 


and putting out 


Alault. 


mage of 100l. and therefore he brings his ſuit, &. 
Pledges, &c. | . 

London, (fs.) R. B. complains of J. B. being, 
Sc. For that the ſaid. J. on the iſt day of Ne. 
vember, in the year of our Lord 1790, with force 
and arms, to wit, with ſwords, ſtaves, ſticks, and 
fiſts, made an aſſault on the ſaid R. to wit, at 


Lindon aforeſaid, in the pariſh of St. Mary-le- Bau, 


in the ward of Cheap, and then and there beat, 
bruiſed, wounded, and ill-treated her, and then 


and there impriſoned her, and kept and. detained 


her in priſon for a long time, to wit, for the ſpace 
of ten days then next following, until ſhe was 
forced and obliged to lay out and expend, and did 
lay out and expend, a large ſum of money, to wit, 
the ſum of 4ol. in the obtaining of her diſcharge 
from ſuch her impriſonment, without any reaſon- 
able or probable cauſe whatſoever, contrary to the 
Jaws and cuſtoms of this realm, and againſt the 
will of the ſaid R. B. And alſo for that the 


ſäaid 7. B. on, Cc. (add another count for a com- 
mon aſſault), and then and there did other wrongs 


to the ſaid K. againſt the peace of our lord the 
now king, and to the ſaid R. her damage of 
100. and therefore ſhe brings her ſuit, &c. Add 
pledges, &c. | | | 
London, (ſ5.) A. B. complains of C. D. being 
in the cuſtody of the marſhal of the Marſbalſaa, Ct. 


3 For that the ſaid C. on the — day of — in the 
« year of our Lord 1790, with force and arms, to 


wit, with. ſticks, ſtaves, clubs, and fiſts, made an 


' afſault upon the ſaid A. at London aforeſaid, in the 


pariſh of St. Mary-le- Bow, in the ward of Cheap, 
and greatly bruiſed, wounded, and i}l-treated him, 
ſo that his life was thereby then and there great!y 
deſpaired of, and then and there threw, caſt, and 
tofled, a lighted ſquib, conſiſting of gunpowder and 
other combuſtible materials, at and againſt the ſaid 
A. and firuck the ſaid A. on the face therewith, 
- and ſo greatly burnt one of the eyes of the ſaid 4. 


that the ſaid A. underwent and ſuffered great aud 
WS ia. | excrue | 


Trover, 1 217 


excruciating pain and torment for a long time, to 

wit, for tbe ſpace of fix months then next follow= 

ing, and afterwarcs wholly. loſt his ſaid eye; and 

the ſaid 4. hath not only been forced to Jay out and 

expend a large ſum of money, to wit, the ſum of 

20l. in and about the ſaid wound, but has alſo been 

prevented and hindered from following aud tranſ- 

acting his lawful affairs and buſineſs, and is wholly 

deprived of the uſe and benefit cf his ſaid eye, and 

the ſight thereof: And alſo for that the ſaid C. on 

the day and year aforeſaid, at Lenden aforeſaid, 

in, Sc. made another aſſault on the ſaid A. and 

threw, caſt, and toſſed a certain lighted fire-work, 

conſiſting of gunpowder, at and againſt the ſaid A. 

and ſtruck the ſaid A. on the face therewith, and 

ſo greatly burnt one other eye of the ſaid A. that 

the ſaid A. for a long time, to wit, for the ſpace 

of ſix months then next following, underwent and 

ſuffered great and excruciating pain and torture, 

aud afterwards wholly loſt his ſaid eye; and the ſaid 

J. hath not only been forced to lay out, &c. (as in 

the firſt count). Add a count for a common aſſault to 

tte ſaid A. his damage of 500 and therefore he 

brings his ſuit, Sc. Add. pledges. © 2 Eo 
Londen, ( js.) F. R. complains of T. X. being in Declaration in 

the cuſtody, &c. of a plea of trefpaſs on the caſe, ver for plate. 

Fer that whereas the ſaid 7. XK. on the 2d day of | 
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; 
5 November, in the year of our Lord 1789, at Len- The day is not 
a «on aforeſaid, in, &c. was poſſeſſed of certain plate, material. 

: to. wit, one ſilver tankard, and one pint ſilver 

: mug cf the value of 1ol, of lawtul money of 

. breat Britain, as of his own proper goods and 

chattels; and being ſo thereof poſſeſſed, he the 

. lad T, X. afterwards, to wit, on the fame day and 

y ear aforeſaid, at London atoreſaid, in, Wc. caſually 

f lolt the ſaid goods and chattels, out of his hands 

d ind poſſeſſion, which ſaid goods and chattels, af- 

d (crwares, to wit, on the ſame day and year afore- 

» lad, at London aforeſaid, in, &c. came to the 


. hands and poſſeſſion of the ſaid T7. K. who found 
d ide ſame ; yet the ſaid T. K. knowing the goods 
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Declaration in 
treſpaſs, bre-k- in the cuſtody of the marſhal of the Marſbalſea of 
ing and entering 
the cloſe, eating a 238 
vp, and treading f hat the ſaid R. on the 10th day of Oober, in tue 
down corn with 


/ cattle, &c, 


Declaration in 
treſpais for 
breaking and 
entering his 


houſe, &c, 


and chattels to be the goods and chattels of the 
laid J. R. and of right to belong and appertain to 
the ſaid J. R. but contriving, and fraudujently in- 


wheat, rye, barley, peas, beans, and oais of the 


tending, craftily and ſubtilly to deceive and de- 
fraud the ſaid J. R. in this reſpeR, hath-not as yet 
delivered the ſaid goods and chattels, or any pat 
thereof, to the ſaid J. R. (although often requeſted 
ſo to do), but he the ſaid T. K. afterwards, to wit, 
on the 3d day of November, in'the year aforeſaid, 
at London aforeſaid, in, Qc. converted and diſpoſed 
of the ſaid goods and chattels to his own uſe; To 
the ſaid F. R. his damage of 20. and therefore he 
brings his ſuit, &c. Pledges, Sc. . 

If the action is brought for money, add mony, 
goods, and chattels, js 

Oxſotdſpire, ( fi.) J. M. complains of R. A. being 


our lord the now king, before the king himſelf, for 


year of our Lord 1789, with force and arms, &. 
broke and entered a certain cloſe called Rye Cli/e, 
of the ſaid J. ſiiuate and being at Witney, in the 
ſaid county, and there with his feet in walking, 
trod down, trampled upon, conſumed, and ſpoiled 
the graſs and corn, to wit, wheat, rye, barley, 
peas, beans, and oats of the ſaid J. of the value of 
10/. there then growing, and then and there with 
cattle, to wit, horſes, mares, bulls, oxen, cows, and 
ſheep, trampled upon, rooted up, conſumed, and 
ſpoiled other: the graſs and corn, 10 wit, other 


ſaid J. of the value of other 10/, there then alſo 
growing, and other wrongs to the ſaid J. then at 
there did, againſt the peace of our lord the now king, 
and to the ſaid F. his damage of 20l. and therefore 
he brings his ſuir, &c, Add pledges. : 
London, (fs.) MW. C. complains of R. G. being, 
&c. For that the ſaid R. G. on the 20th day of 
September, in the year of our Lord 1790, wich 
force and arms, broke and entered the dwelling 
houſe of the ſaid /. ſituate, ſtanding, and * 1 
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he it the pariſh of St. Andrew, Holborn, in Londen 18 
to zforeſaid, and ſtayed and continued therein for a | 198 
n- long time, to wit, for the ſpace of ſix hours, and 1 "oY 
Je- during the whole time made a great noiſe, diſturb- W 
yet ance, and affray therein, and wrenched and forced af . 
alt open, or cauſed to be wrenched and forced open, if 1 
ted mme cloſet doors, drawers, cheſts, cupboards, and 11 
vit, cabinets of the ſaid V. and the goods, chattels, 118 
ud, wares, and merchandizes of the ſaid V, of the va- + 8 
ſed jue of 500/ then and there found, toſſed, tumbled, _ il 1 
1 damaged, and ſpoiled, and then and there did other 1 
be wrongs to the ſaid. V. againſt the peace of his pre- 8 
ſent majeſty, and to the damage of the faid V. 8 q 
ney, of 100/. and therefore he brings his ſuit, Sc. 1 il 2 
| Pledges, &c. | bu 
eing The breaking and entering the plaintiff's houſe is F 1 
z 01 the principal ground of this declaration; and all 1 
fo the reſt are not foundations of the action, but mat- þ | 115 
ne ters only thrown in, to aggravate the damages. 9 . 
oc. Bi 2 Salk. 642, 643. 5 1 
ae | | 8 
the 1 
ing, | Venue. | t f 
oiled YE NUE (vicinetum or vijnetum) is the place venue. 
rley, from whence a jury are to come to the trial of 
ue ot cauſes, which is generally ſome neighbouring place, 
with ous quem vicini habitant, from whence it is called 
, and vicinetum or venue. _ : 18 85 
, and The general rule of law, as laid down by Lord General rule of 
other Cale, is, That every trial ſhall le out of that town, law reſpecting 
f the pariſh, or bamlet, cr place known, out of the tan, &e. as 
1 allo within which the matter of fat? iſſuable is alledeed, 
1 and that ts. moſt ceriain and neareſt thereunto, the inhabi- 


king, 


f tarts whereof may have the better and more certain 
refole 


knowledge of the fact. Co. Litt. 125. a. ; 
Many niceties which were formerly to be obſerved Many niceties _ 


beings with reſpect to laying the venue, are now removed by got . 
day o the 4 & 5 Ann. c. 16. which enacts, © That every 

—  venire facias, for the trial of any iſſue, ſhall le 
yelling 


being 


awarded of the bady of the proper county where ſuch 
al | | | 


Me is triable, 
By 
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Real ations to 
de laid in the 


Peper cOvntye county where the lands lie. Brat. 189. 414. So 


Venne by bill is 


', Heme. 
By flat. 24 Geo. 2. c. 18. Every ven. fac, for 


the trial of any iflue in any action or information 
upon any penal ſtatute in any of his majeſty's 
courts of record at Meſtminſter, in the counties 
palatine of Lancaſtir, Cheſtier, and Durham, and 
the principality of Wales, ſhall be awarded of the 
body of the proper county where ſuch iflue is 
„„ | N 
All actions, real or mixed, as treſpaſs, guare clau- 
ſum fregit, ejectment, waſle, &c. muſt be laid in the 


debt for rent, againſt an aſſignee of a term, on the 


privity of eſtate, is local, and will lie no where but 


in that county where the lands are. Cro. Car. 183. 


1 Wil. v6g. Latch. 187. W. Jon. 43. Debt upon 


eſtate is alſo local, 2 Lill. Ab. 782. | 
The venue by bill is local or tranſitory ; latal when 


lacal or traxfitry. the action could only have ariſen in a particular coun» 


ty, and there the venue muſt be laid, or the defend- 


ant may demur to the declaration, 1 Il}. ibs. 
Thrale v. Cornwall ; or the plaintiff on the general 
iſſue will be nonſuited at the trial. Cot. Rep. 410. 


If ation ariſes But where the action might have ariſen in any coun- 


in any county. 


ty, it is tranſitary, and the plaintiff may in general 
lay the venue wherever he pleaſes ; ſubject to its 
being changed by the court, if not laid in the very 
county where the action aroſe, FE 
The venue by or:ginal muſt be laid in the county 
where the original is iſſued, and where the action is 
intended to be tried, otherwiſe the plaintiff will lofe 
his bail. | 


Perſonal ations On all perſonal actione, as debt, detinue, 2M ult, 
deceipt, trover, and converſion, account, flander, 
and the like, the plainuff may declare in what 


county he pleaſes. Co. Litt. 282. So againlt a 
ſheriff for a falſe return. 1 Wilſ. 130. I a fer. 
ſonal action be founded upon a thing done out of 
the realm, it may te brought in any county, and 
fall be elledged at ſuch a place, in ſuch a county: 
as if debt be upon a bond or bill made at Hambi'gh, 

it 
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it may be alledged at H. viz. at Iſlington, in the 
wun'y of Middleſex. Latch. 5. Salk, 660. 659. 
Lutw. 950. 2 Cre. 76. | ES 
Wheh an action is for a tranſitory thing, it may 
be brought in any county, as if it be upon a cove- 
nant. or contract, or debt at large; for debitum ex 
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ontraftus ſunt nullius loci, 7 Co. 3. a. 2 Inft. 229. '1 a 
231. | 1 
"When an action is founded upon two things in When the ation ; 8 
- . Th . 1 is founded on 1 
. different counties, both material to the mainte- tuo things, in 1 
s n-nce of the action, it may be brought in the one different coun- qo 
5 county or the other. 7 Co. 2. a. Dy. 38. b. 40. a. wa Tongs be 8 
- Salk, 669. As if an arreſt be in one county, and an it i 
eſcape in another. 1 Lev. 114. So in an action 8 
4 for a falſe return of non eff inventus, where the ſhe= _ 1 op 
tiff was in company of the party. 2 Mod. 23. WH 
So if the matter in one county is dependant upon 1 
5 matter in another, the plaintiff may have the action 14 1 
4. in the one county or the other. 7 Co. 1. 6. As if 1 
two conſpire to indict another, and make the exe- vn 
5 cution of the conſpiracy in another county, con- 1 
10 ſpiracy lies in the one county or the other. 7 Co. 1 
N 1. J. So for maliciouſly ſuing an execution in Mid- 
5 diſex, whereby he Was arreſted in Dor ſetſbire. Cro. 
1 Eliz. 574. So if an action on the caſe be againſt 


the ſheriff of Denbighyhire, for not arreſting a man 

upon a caias utlagatum to him directed in Denbigh- 

ſire, upon which he returned „n eff inventus, it may 

be in Denbighyhire, or in Middleſex, where the re- 

turn was made. Hob. 209. _ | 8 
In an action upon a leaſe for rent, &c. founded on Adion on leaſe 

the privity of centrac, as in debt by the leſſor againſt for rent. 

the leſſce, 6 Mid. 194. 2 Str. 776, or his executor 

in the derinet only, Gib. 403, or in covenant by the 

leſor, 3 Lev. 154, or grantee of the reverſion, 1 

Sound. 238, 1 Wilſ. 165, Carth. 183, againſt the 


efſee the action is tranſitory; and the venue may be oY 
laid in any county, at the option of the plaintiff, | 


Hol. C. J. ſaid, if a cauſe of action ariſes partly If it rifes partly x 
one county, and party in another, it is in the 2 
election of the plaintiff ro Jay it in which county he another, 


pleaſes, 
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If rent be re- 
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pleaſes. As if a country chapman ſends a letter to 
a tradeſman in London, to ſend him goods into the 
country, he delivers them accordingly, and they come 
to the chapman's hands, there the cauſe of action 
ariſing in both counties, he may lay them in either, 
12 4:4. 76. = | 


If afcult happen If an affault and impriſonment happens at Mi. 


abroad, way lay norca, it may be laid at London, in the pariſh of St. 
WP in London. Mary-le-Bow, in the ward of Cheap; Fabricas v. 
| Meftyn, Hill, T. 1775 ; and if the plaintiff is ba- 
niſhed from Minorca or Carthagena, it may be laid in 
Minorca, to wit, at London, &c. Cowp. Rep. 178. 
Every tranſitory action may be laid in any county 
in England, though the matter ariſe beyond the ſeas, 
Tbid. 181. 85 | 
Adions on penal By /tat. 21 Tac. I. c. 4. All ſuits On penal ſta· 
8 be laid tutes ſhall be laid in their proper county, and if on 
their Proper the general iſſue pleaged, the offence be not proved 
in the ſame county in which it is laid, the defendant 
ſhall not be found guilty. | | | 
ent vere- A. by deed executed in London, for the ſecuring 
ceived in Mid- 
dleſex, and ac- the repayment of money lent to B. was appointed 
count ſettled in receiver of B.'s rent in Midaleſex, with a pretended 
London. falary, which enabled him to retain uſurious in- 
tereſt. He received the rent in Middiiſix, but 
ſettled the account in Lond:n, and there paid the 
balance on which the ſurious intereſt is allowed, 
The offence is completed in London, and the venue 
in a gui tam action for the penalty is properly laid 
there, Scott gui tam v. Breſt, Term Rep, 2 V. 238. 
Vide Douglas 223. J | 
Conſtruction of This act does not extend to any offence created 
the act 21 Jac. ſince the ſtatute ; ſo that proſecutions on ſubſequent 
penal ſtatutes are not reſtrained thereby, but that 
ſtatute is as to them, as it were, repealed pro tant. 
1 Salk, 372. by ten judges. Secondly, That all in- 
formations and popular actions on penal ſtatuies 
made, before that at, muſt by force of 21 7a. . 
c. 4. be laid, brought, and proſecuted, in the prope 
county where the fact was done. bid, Bunbury 236+ 


. | | | HOES N « 80 


* 
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ce So if actions are brought againſt any juſtice, So againit offi- 
« mayor, or bailiff of any city, town corporate, * 
« head borough, portreeve, conſtable, tithing man, 
« collector of ſubſidy, fifteenths, church-wardens, 
« and other perſons called ſworn men, | executing 
« the office of churchwarden or overſeer of the 
« poor, and their deputies, or any of them, or any 
« other which in their aid and aſſiſtance, or by their 
« commandment, &c. the venue muſt be laid where 
« the fact was committed, or the defendant muſt 
be found not guilty.” Stat. 21 Fac. 1. c. 12. 
ſecl. 5. Vide Str. 446. Vaughan 113. £ 
A nuiſance muſt be laid in the proper county, Noiſanee, debt 
Cri. Car. 133. Jenes 4% | W 
The county in the margin of the declaration will If no venue be 
help, but not hurt. Hence if there be no venue EY 
lad in the body of the declaration, reference muſt ng ws; 
be had to the margin; but where a proper venue is 
lad in the body, the word in the margin will not 
vitiate it. Caf. Temp. Hard. 343, 3 Term 
Re. 387. Mellor v. K 35 + 
Where an attorney is plaintiff, and ſues in his Attornies, 
own court by attachment of privilege, he may lay the 
venue in Middleſex, and it cannot be changed. Pope 
„ Redfecrne, one, &c. 4 Burr. 2027. 3 T. Rep. 
573. But an attorney defendant has not the privi- 
lege of changing the venue into Middleſex, where it 
i laid in another county. bid. 2 Str. 1049. 
ntra, | | | 
Debt for rent or indenture laid to be made at Debt for or 
Linden, for the demiſe of lands in Surrey. The againſt leflee, or 
tion was laid in London. On-demurrer it was *89<<+ 
ield, that the plaintiff had his election to bring it 
0 either againſt the leſſee ; otherwiſe had it been 
ant an aſſignee who is chargeable only on the 
bivity of eſtate. Paterſon v. Scott, 2 Str, 776. 
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+ Of changing the Venue in tranſitory 
. Alion. 


' THE at. of 6 R. 2. c. 2. having ordered all writs 

to be laid in their proper counties, this, as the 

Jjudges conceived, impowered them to change the 

venue, if required, and not to inſiſt rigidly on abat- 

e ing the writ, which practice began in the reign of 
Court will not James the Firſt, 2 Salk, 670. and this power is diſ. 


change the venue Cretionally exerciſed, ſo as not to cauſe but prevent a 


to any of the | ieee: 8 : 
OT TOE defect of Juſtice 3 therefore i the court will not change 
the venue if moved in Michaelmas or Hilary term to 


Tounties previ- 


ous to ſpringcir- any of the four northern counties, previous to the 
* ſpring circuit; becauſe there the aſſizes are holden 
only once a year, at the time of the ſummer circuit, 
1 Wilſ. 138. Str. 480. nor can it be changed, but io 
a county where the whole cauſe of action aroſe, 1 

Wilſ. 178, Herring v. Durart. : 
In what caſes The venue is not changeable in an action for 
dns be Cand. magnatum, promiſſory note, or bill of ex- 
change. Lev. 56. Carth. 400. Vent. 363. Barna 
482. 492. So in covenant, for the venue cannot 
be changed if on a ſpecialty. Leo. 307. Barnes 491. 
2 Str. 878. So in an action for a falſe return, 
Salk. 669. But it is laid down in Burr. 1504 
with good reaſon, That in tranſitory actions the court 
ought to change the venue, when it appears upon tht 
circumſlances laid before them, that there is a probable 
ground to apprehend that a fair, impartial, or at leaf 
a ſati factory trial cannot be had. Mylock v. Salaaint 

Coup. Rep. 510, Petit v. — Berkeley, Eſq. 
Refoſed in n Motion to change the venue from London to Mil. 
moe fire, in an action for a libel in a paper, refuſed, 
* © Pinkney v. Collins, Term Rep. 1 V. 571. In Bf 
kins v. Ridgway ſame application, and refuſed, be. 
cauſe the paper, though printed in Lancaſhire, ua 
circulated and ſold in other counties. 5 

So in a letter So in an action for a libel in a letter written in on- 
N county and ſent into another, it cannot be change 


yu 
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into the county in which it was written, becauſe 
the defendant cannot ſwear that the cauſe of action 
aroſe wholly in that county. Clifold v. Cliffld, 


ibid. 647. i . h „ D 
In an action for a libel written in one place and Libel written, 
, ſent to another, both in the ſame county, rule 
1 abſolute to change the venue into the county in 
4 which it was both written and publiſhed, F#reeman 
— v. Norris, 3 Term Rep. 8 1 + 
pf The venue in an action for a libel in a letter In a letter. 
1 written in Yorkſhire and ſent by the poſt into Ger- 
5 many, may be changed from London to Yorkfhire 
de on the uſual affidavit. Metcalfe v. Markbam, 
= 3 Term Rep. 652. . | | 5 
be Debt on bond made at Derby to the inteſtate, the Debt on bond, 
en declaration alledged adminiſtration was granted 
[5k to the defendant by the biſhop of Litchfield and 
Is Coventry; and the venue in the margin in 
1 Lindn, The defendant demurred generally. 


Buller J. On a ſpecial demurrer, there might have 1 

deen ſome doubt. But a bad venue, or the want of Bad venue, ot 

one, is cured by the ſtatute of jeofails. Groſe Fr _ 
ere the venue is laid in the body of the declaration 

at Derby; the addition of Lenden in the margin will 

not vitiate it, Mellor adm. v. Barber, 3 Term 


7 So. | | 
87 a fair trial cannot be had in the county Venue changed 
where the matter ariſes, the trial will be awarded in from Cheſter to 
the next Engliſh county, where the king's writ of r 
venire runs, "Therefore where the action aroſe in the 
city of Cheſier, and a fair trial could not be had there, 
the venue was awarded into the county of Salop. The 
King v. Amery, Term Rep. 1 V. 36g. | | 

It is not ſettled whether the court can change the wales; 
venue from an Engliſh to a Welſh county. Dougl, © 

» 262, Pritchard v. Pugh, © TY 

Mr. J. Buller ſaid, the doubt was to whom the 
writ of inquiry muſt be directed in caſe of judgment 
by default. „ | x 7 
Lord Mansfield, on a motion to change the venue There is gqod 


from Middleſex to Denbighſbire, ſaid, he did not at fbr venue be * 
Q it changed from an 
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Engliſh county firſt ſee why the court ſhould refuſe to change it 


Ce ohne the next Engliſh county ; as the fame reaſons 
tavſe the affida- ſeemed to hold for doing that, as for changing it 


vit cannot be from one Engliſh county into another Engliſh county, 


Geparted frome Rut Mr. J. N had ſatisfied him that there was 


a good reaſon for refuſing it: which is, that the 


form of the affidavit is fo religiouſly ſettled, that it 


cannot be departed from; and in the caſe of 
changing it into the next Engliſh county, they 
cannot ſwear in that form which is eſſentially requiſite 
on uch motions ; namely, That the cauſe of action 
aroſe in the county which is prayed to change the 
venue, and not elſewhere out of the ſaid county, 
where it was originally laid. JYaddington v. Thel- 
well, Ey. 4 Burr. 2450. | | 

But the court changed the venue from Middleſex 
into Males, no cauſe being ſhewn. [b14. 


Cannot be The venue cannot be changed into a county pa- 


changed into 2 latine, but it was changed into Cheſter, becauſe the 
county Palatine. court can ſend down the record · by mittimus. Lord 
„ Kay. 1418. 1 Hilſ. 222. Fe 

 _ It cannot be changed if it will delay trial, as to 
© Briflol. _ Str. 1180, Nor changed to a third 
county without conſent, id. 1216. Southhiuſe 

EN u. Baal. : = | 
Attornies, &, Nor where the plaintiff is an attorney, and lays 
Ange his action in Midaleſex (except for ſpecial cauſe), 
2 Vent. 47. Sho. 148. Carth. 126. Otherwiſe if he 


lays it in London, or elſewhere, for then he waives 


his privilege. bid. 2 Vent. 47. Nor becauſe ſome 


of the defendants are barriſters or attornies. Str. 610. 


11 Townſend v. Duppa et al. : ; 

In what caſes it The venue may not be changed from a county 
r at large into a city and county, Barnes 388.; but 
large into a city I has been changed from a county at large into 
and county. London, ibid.; and it may be changed from one 
| county and city into another county and city, Prac. 
Kg. C. P. 429.; but it cannot be changed into 
Hull, Canterbury, &c, becauſe it is not know" 
when an affize will be held there; nor into the 
city of Worceſier or Glouce/ier, out of the _ . 

18 10 | | arges 


Venue. 


large, becauſe the aflizes for the city and county 
at large are held at the ſame place: but the reporter 
ſays, all this is in the diſcretion of the court. 


Barnes 490. 


An attorney has no privilege to have the venue Attorney has 


changed into Middleſex, where he is defendant, 
though he has a privilege, when plaintiff, to lay i: 
and keep it there; but i he (ues in auter droit as 
executor, &c. or jointly with another perſon, 


one, &c. ; 
The ſame reſpecting officers of the court, refuſed 


| to be changed from Midaleſax into a Welſb county. 
Ibid. | | | 


Within what Time the Venue may be 
” changed. | 


after plea pleaded. Loft. Rep. 321. | 

But after iſſue joined in debt on bond, and the 
cauſe in the paper for the fittings after Eaſter term, 
on motion in that term, it was changed from 


for both parties lived in Lincolnſhire, and that there 
was a ſerious defence intended to be made; the de- 
fendant undertaking to give judgment of Trinity 
term, and not to bring a writof error, The pleas 
were, non eft factum, ſolvit poſt diem, and uſury. 
Fifler v. Taylor, 1 Term Rep. 781. But the court 
vill not change the venue ( becauſe the witneſſes live 


* in that county. Ibid. © | | 


after, yet before plea, upon oath made, the venue. 
may be changed upon motion in the ſaid tranſitory 


o the new ac ion as he ſhould have done, without! 


- 


no privilege 
change the 

venue if in 
Miodleſex, , 


to 


his though he may 


eep it there, if 


privilege is loſt, 4 Burr. 2027. Pope v. Redfearne, — 


THE defendant cannot move to change the venue When the venue 
in any action until his appearance be entered; nor may be changed, 


After ĩſſue it 
was changed. 


Londin to Lincoln, on the ground that the witneſſes 


That although the declaration be delivered ſeven Venue, where © 


aays before the laſt day of the next preceding term, or changeable ia 
tranſitory ac- 


attions the next term after; and the defendant to plead When to plea 
hereto. : 


delay. R. Mich. 1654. feet. 5. © That the venue May be changed, 
2 1 : "uf may if defendant 
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Shen not after After the eſſoign day of the ſubſequent term after 


_ Plaintiff muſt It was held that as the defendant muſt move to 


comes in by 4 may be changed (upon oath), though the de. 
— „ fendant come in by exigent.” bid. 

Per Cur. If the declaration be delivered ſo early 
in term, that the deſendant has eight days in that 
term, he cannot move to change the venue the 
next term. Str. 211. Aſplin v. Gray. | 

Mes be changes, The venue may be changed after an order for time 
after ordet for to plead, though upon the terms of pleading iſſuably; 
- 2 but not after ſuch an order when the terms are, 6 
terms, | plead iſſuably, and take ſhort notice of trial at the fir 
Pee” ſitings in London or Middleſex, becauſe there a trial 
would be Joſt, Cotop. Rep. 51. Petyt v. Berk, 
Eg. contra 1 Wilſ. 245. Wightman v. Thompſon, 
Nor when on The defendant obtained a rule to change the 
eher, the venue from Middleſex to neva 7g where cauſe of 
Middleſex action aroſe; motion to ſet it aſide, It was objected 
to, becauſe the defendant was too late, inaſmuch as 
he had previouſly applied for and obtained an order 
to try the firſt ſitting in Middleſex. The action was 
for words ſpoke at the time of an election for Glou- 
ceſter, and it was ſaid there could not be a fair and 
- impartial trial. Lord Mansfield ſaid, upon either 
ground, the rule for diſcharging the rule obtained, 
ſhould be made abſolute, bid. | | 


ane, ſobſe- appearance, the plaintiff ſhall not alter his ven, 
dane. though he would pay coſts, or give an imparlance, 
change, 8 8 

a N. on R. MH. 10 Ges. 2. | 


— change the venue before plea pleaded; fo the plaintiff 
„ muſt in like manner move to diſcharge the rule, on 
| undertaking to give material evidence before rep-ua- 

tion. Dickenſon v. Fiſher, Sir. 8 58. 
Plaintiff cannot Though the plaintiff cannot regularly move to 
enange the change the venue, yet he may in effect do it by 
. i is moving to amend ; and it was done fo by ſtriking out 
amending, =Derſetſhire, and inſerting Middleſex. Stroud v. Till. 
Str. 1162. The court ſuffered the plaintiff to 
amend the venue, after defendant had changed it 
upon the common affidavit, ib. 1202. but never ſuſ⸗ 
fer it to be changed in debt, ib. 878, Dupleſſs 
Chalk, Str, 878. Fitzgib. 166. Barn. 379. joy 

8 i 


| Uenue. | | EN 229 
The Method of moving to change the 
805 enue. Sg 


NO notice is neceſlary to be given to the plain- How to move 
- tif's attorney, previous to the motion to change Bo the 
the venue, but the client makes the following affi : 
davit; which give to counſel, with 10s. Gd. for 

him to move; the rule is abſolute in the firſt inſtance; 

in the evening draw up rule, pay for the ſame 55. 

filing affidavit, if ſworn in the country, 2s. ſerve 

copy on plaintiff's attorney; the plaintiff's attorney 

will alter the declare ion; if he does not, it will be 

conſidered as altered by the rule. 5 

After changing the venue, the defendant muſt After venue 
plead, as he ſhould have done before without delay. 1 hen to 


R. M. 1654. /. 5. 
| 4 FJobn Denn, plaintiff, 
In the King's Bench. —_ 
| Richard Fenn, defendant. 

Richard Fenn, of Bread-/lreet, London, factor. Affdavit. 
The above defendant, maketh oath and ſaith, That 
the plaintiff's cauſe of action, mentioned in the de- 
claration inthis cauſe (if any ſuch there be), aroſe in 
the county of A. and not in the county of B. or 
elſewhere out of the county of 4. be 


Of bringing back the Venue by the Plaintiff. 


Notwithſtanding the defendant has it in his Upon plaintiff's 
power to remove the venue from the place laid, to 3 1 
the place where the cauſe of action aroſe, the plain- bone matter in 
tif may, on ſhewing cauſe, ** undertake to give ma- iſſue arifing in 
* terial evidence of ſome matter in iſſue, ariſing in the 7 e * 
© county wherein the action is laid; in that caſe, the wo _— 
rule will be diſcharged; but if at the trial he fails be diſcharged, 
therein, he muſt be nonſuited. 2 Black, Rep. 1031. 
For it is not enough to ſay, that the witneſſes to 
prove the contract reſided there, Jbid. | 

Aſter the venue had been changed from London to The venue was 


Linc!nſlir by defendant, brought back 
n 0 


ww 


the cauſe had gone down after two trials, 
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Bo 5 | a i 
4 . on plaintiff 's to trial at Lincoln aſſizes, where the plaintiff was non- 
1 undertaking to ſuited. New trial directed. The cauſe went down 
1 * a Favor a ſecbnd time to the aſſizes at Lincoln, and made 
1 London. a remanet for defect of jurors. There was a rule 
1 | obtained for bringing back the venue to London, upon 
1 undertaking to give material evidence there. The 
1 : objection made was, that it was too late after all 
1 theſe proceedings, and therefore the defendant moved 
+ to diſcharge that rule. Lord Mansfield ſaid, we de- 
-W% fired the maſter to enquire into the practice, whether 
. the plaintiff could bring back the due after plea 
1 Ll pleaded, He has met with two caſes in Str. 858, 
Wi: Dickenſon v. Fiſher, & 162. Stroud v. Filh, 
1 F We think it an idle circuity to put the plaintiff 
1 to move to amend his declaration in order to come at 
1 an alteration in the venue, and if we permit him 
3 nov to bring it back, he does it at his peril, becauſe 
1 . 5 if he does not give material evidence in London, he 
=: 5 muſt be nonſuited; and if it ſhould appear to be a 
5 local action by ſtatute, he will be nonſuited upon 
1 the opening. The former rule muſt ſtand, and take 
Kg | nothing by the latter. Bruckſhaw v. Hophins. Coup. 
1 Rep. 409. 5 | 

> - Rule forpay- Action of aſſumpſit, the venue was changed by a 
1 ment of monty rule of court from Midaleſex to London, and the rule 
E cot net was afterwards diſcharged, on the plaintiff's under- 

| . taking to give in evidence ſome matter in iſſue, 


- arifing in the county of Middleſex, where the action 
was firſt laid; after which the defendant paid 71. 
into court. The plaintiff produced an office copy 
of the rule, and the judge was of opinion that it 

was ſufficient, Watkins v. Towers & others, 2 Term 
Rep. 276. | | | 

if the defendant wants to change the venue in 
vacation, be may obtain a judge's order for that 


| How to change 
the venue'in 


. vacation. purpoſe, and ſuch order will be made upon pro- c 
' ducing the uſual afidavit and a counſel's hand, © the I 
p << plaintiff. being at liberty to change the ſame back th 


„ again, on undertaking to give evidence in the 
„former county;“ pay order 25. rule 6s, ſerve it 

on plaintiff's attorney. | 
| Originally 


Venue. 


ſhould give no evidence at the trial, but what aroſe 


laid down in Swarn's caſe, t Sid. 405. that the plain- 
tif might lay his venue in any county wherein part 


of the cauſe of action aroſe, he was then bound only But ſince bound 
to give ſome evidence, and not the whole, in the only to give ſome 


county where the venue was laid, Salk, 669. 12 
Hod. 5 15. which continues to be the rule at this 


day. And if the plaintiff fails to make good his or be nonſuited, 


undertaking, he is nonſuited now, which has the 
ſame effect as judgment for the defendant in a plea 
in abatement, viz. quod eat ſine die, and the plaintiff 
muſt begin again. 2 Black. Rep. n034, ' © 


Where a rule is made to change the venue, and If after rule to 


231 
Otiginally it was requited, that the plaintiff Formerly it on. 


required to give 
' : evidence in the 


189. 1 Sid. 442. If he gave none ſuch, he muſt the venue was * 
have been nonſuited of courſe. But when it was '**#'2e9, or be 


nonſuited, 


evidence, 


afierwa:ds the plaintiff would bring it back again, change, the 


the rule muſt be, dare aliguam evidentiam de materia 
in cxit, in the county where the action was brought, 


Salt, 659, . 
Rule to Plead. 


NCIENTLY there were two rules to plead 
given, of four days each; the firſt, ad reſpon» 
dendum; the ſecond, ad reſpondendum peremptorit, 2 


Salk, 517, Theſe were afterwards converted into one 


gt. day rule, Bid. In Trin. 1 Geo. 2. the time for 
pleading was ſhortened to four days : And when the 
rules to plead ran for eight days, the courle of the 
court was to allow the four firſt only for pleas in 
abatement; but as to pleas in chief, it was ſufficient if 


they came in any time before judgment ſigned. Long v. 


Miller, 2 Str. 1192. 


The rule to plead is an order of the court ; but Cannot be given. 


plaintiff under- 


takes to bring 
venue back, 
muſt give evi- 


dence of ſome 
matter in that 


county. 


cannot be given on a Sunday, or on the purification. on a Sunday, 


If the rule expires on a Sunday, the defendant has all 
the next day to plead in. 1 Str. 86. An. 


| Before a plea can be compelled, ora plaintiff become Rule mult be 
intitled to judgment for want of it, a rule to plead *. 


muſt be entered with the clerk of the rules. 
Q 4 = But 


— 22 ne RATS — 


+ 
— 


PR — = a - 
—— — 
- 8 Lea 
3 2. 
3 2 8 —_ by Cen 
by k 


"= 


fq 
' 
1 | * 
1 K 7 
2 
15 Cy 
2 1 
ho M$..." A 
a 4 
= | 6 
+ 7 1 1 
A 
425 ; 59 = 
« 5 6 
* 1 
Y N 
1 "oY . 
1 „ 1 
ö 2 
1s * 1 
3 "= k 
4 Fi 
8 = 
FF x 5 
a 
1 > 
: 4 
3 þ . 
hb » 4 - 
+ * "4 
ö . 2 
' & E "of: 
«© 1 * 
= 2 
9 - "IF: 
* 4 
#. . 
i of eier 
_ © 
1 Ks 1 5 
q «94 * 
i! = oo 
W 6 \ 1 
4 7 5 
Mf 4 1 
. * t 5 Vx. 
.— 3: 
= 2 . 1 g 
=—_ 
p „„ 
ix - LM 
1 J i * q . k = 
bp | 1 
0 A EW 
7 4 1 
—_— - 
oF R 6 241 Y 
WM 1! Os - pon! 
: 1 
1 3» BOM 
[ 240 9 
15 1 1 9 
| 1 
1 J 
= | i 3&5 * 
_—-- * 
—_ 7 
= } | 5 by 
y * -V=EY 
1 * . 
e 
667 . 
f + ev 
4 * | nc * 
14 7 f IA . 
1 4 A 
2 7 1 * 
4H I: 4 
, 1 Ns 
. WM at 
' _ 
4 l = 
i 4 KK * 
4 ' y w_ 8 
4 fy 3 * 
4 1 * (i v = $4 \ 
—_— qt 
* | $58 4 
} i $1.08 
—_ js 
* 1 4 
* 
* 
». x. 
15 1 
| 1 
? 1 2 5 
rl A ”- 
{ 7 x | 
f by is 33 & 
$ "05 "5 
1 "+ 1237 
1 1 *K 
. 33 — 
+ 
" 1 
YH n 6 48 
* ut 
Boa 20 
ve io; 
5} . 
i 
Py Tz 
( | 
[30 IF; 
1 
* 7 
TY 
AC + 
1 
1 ko 8 
3 
"EF 
EY 
S 4% 
1 2 
44+ +8 
ES, 
£ 
; 
"> 


2 


r * er 
r SR 8 8 N 8 
2 "ee bl : * e, eee 
EI 2 


— > — 4 
v *- 4 PI 5s. by 
TM ir Gra e 
er = It a mat 
_ ny pes Hr 


* 


* 


4 
IK 
$4 10 . : 6 : LI 8 0 
170 i It bound byan But if a defendant is bound by rule or order of 
| 9 ; order, Court, to plead by a time therein limited, it is in- 
BE 7 - cumbent'on him to plead by ſuch time, although the 
"W3 plaintiff does not enter any rule to plead, or call for 
"BF 238 | X 
I ole be gi- Ik a rule to plead be entered the ſame term an 
1 en and an- zmendment is made, though before ſuch amendment, 
1 menoment it is ſufficient; otherwiſe a new rule to plead muſt be 
0 made, no new It 18 5 OP mu 


rule, entered, N. on Rule M. 10 Geo. 2. 
2 The rule is given by delivering a ſlip of paper to 
the clerk of the rules with the title of the cauſe in 
| this form, | | 
Form of the  Fohnſon v. Sprat. ? Rules to plead. 
rules Den v. Ray. A. K. attorney, 
Fth November 1791. 5 | nil 
Take it to the clerk of the rules in Portugal-firut; 


1 pay him for each rule 13. 109. which he enters in a 
by Wi book kept for that purpoſe, The rule expires in four 
n day incluſive, but no judgment can be ſigned until 
_ 1k 5 four days excluſive of the day it is given; and Sunday, 
WE. 5 or an holiday on which the court does not ſit, is to 
0.58 | be accounted a day within 'the ſaid rule (except it 
3 happen on the laſt day); if it is given on the 
1 „ purification,” that is no day. It may be given any 
He. - time in term, or within four days after. 
1 When not ne- No need of a new rule to plead, if there be: 
ny cafſary, judge's order, which does not expire till the firſt or 
|, : ſecond day of the next term: But in all other caſes, 
| there ſhould be a new-rule to plead, to warrant the 
1 judgment ſigned, as of that term in which it is ſo 
"My ſigned. Gilb. Rep. 318. 
al ' The clerk of the rules will accept a rule to plead 
d on the e//oign day, but ſuch rule cannot be entered 
0 il until the fir/? day of term. 
1 ä | Of obtaining Time to plead. 
1 If the defendant be not ready to plead by the ex- 
ow piration of the time allowed him for that purpoſe, bis 
Wit attorney or agent may obtain a ſummons from 4 
WW: 1 judge (but it muſt be a day previous to the expiration 
3 of his time) to ſhew cauſe why the defendant ſhoot 
1 ; | Es, | N 
| 
LOW 
A 


IS - _ 


Rule to Plcad. 


not have a week's time. If ſuch ſummons be return · 
able before the plaintiff can gn judgment, it is a ſtay 


of proceedings, Say. Rep. 165; but it is otherwiſe 


when taken out or returnable, after the expiration. of 


the time for pleading, provided the plaintiff proceeds. 

A copy of the ſummons is to be ſerved on the 
plaintiff's attorney, who will either indorſe his con- 
ſent thereto, or attend the judge ; but defendant, in 
town cauſes, will be bound down to terms of tating 
ſhort notice of trial, pie, :g iſſuably and regaining gratis, 
if plaintiff was in tic. 5 proceed to the trial, if not, 
only pleading iſſuably. | 

M. B. The plaintiff's attorney may (though it is 
very unuſual) ſtay :ill the third ſummons before an 


order can be made. And if default is made on the 


third ſummons, the judge will, on affidavit of the 
ſervice and attendances, make an order 2x parte. 
M. B. A month's time to plead is a lunar month, or 
4 weeks, and not a calendar month. 3 Burr. 1455. 
The order mult be ſerved in like manner as the 
ſymmons, | 5 
Where the defendant is an executor or adminiſtrator, 
the order will be for him not to plead any judgments, 
ſince the time for pleading was out, 8 44s. 308. 
for othewiſe he might confeſs judgment in the 
my ras plead them in bar to the plaintiff's 
emand. | ; | 


What 4 a Pha within the Meaning of an Order, | 


When the defendant is under a judge's order to 
plead iſſuably, and pleads a plea which is not iI uable, 


Judgment, Eo | - 
But a plea of the ſtat. 23 Hl. 6. c. 10. againſt 
ſheriffy taking bonds ex colore ici was held to be a 
plea within the order. Dearden v. Holden, 1 Burr, 
bog. The judge's order does not confine the de- 

fendant to plead the general iſſue. Vid. 
Aplea of a judgment recovered, or in abatement, is 
ot within the order,. 1 Black, Rep. 376. 1 Burr. 59. 
„ A plea 


the plaintiff may conſider it as a mere nullity, and ſign 
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1 Burr. 59, Kilwick v. Maidman. And now the 


£ plaintiff figned judgment, as for want of a plea the 


fendant lives above 20 miles, eight days. Ibid. 


Rule to Plead. 
A plea of tender has been deemed an iſſuable plea, 


ſtatute of limitations is held an iſſuable plea within 
the order. Rucker v. Hannay, 3 Term Rep, 124. 
contra 2 Vol. 290. But where the defendant bein 
under an order to plead iſſuably, and he pleaded ſe. 
veral pleas, all of which were iſſuable except one, 


judgment was held regular, becauſe one plex was 
pleaded in diſobedience of the order. Waterfall v. 
Gade. 3 Term Rep. 305. 

A real and fair demurrer is an iſſuable pla within 
the meaning of a judge's order, but a ſham demurrer 
is not. Gray v. Aſhton. 3 Burr. 1788. 

Pleading iſſuably means, pleading ſuch an ſue as 
the plaintiff may go to trial upon, 2 Burr, 782. 
Faſter v. Snow. | 5 8 | 


When Defendant ought to plead. 


IF a declaration be delivered de bene eſſe, on com- 
mon proceſs, he is to plead in eight days after filing 
or delivery. R. Trin. 22 Geo. J 

If de bene eſſe on ſpecial bail, if the action be laid 
in London or Middleſex, and the defendant lives 
within twenty miles of London, then to plead in four 
days (provided a plea is demanded), Ibid. 

If the venue is laid in any other county, or the de- 


If intitled to an imparlance, to plead within the 
firſt four days of the next term, in all caſes. 

If plaintiff files common bail according to the 
ſtatute and then declares, defendant has four days to 
plead (if declaration be delivered 4 days before the 
end of the term in which the writ was returnable), 
and the venue is laid in Landen or Middleſex, and the 
defendant lives within 20 miles of Londin. But if 
the venue be laid in the country, or the defendant 
lives above 20 miles from London, then eight days 
Vide Rule, Trin. 22 Geo. 3. * 
Aida 


2 


Rule to Plend. 
Sunday is accounted a day unleſs it be the firſt or 


laft day. If rule expires on Sunday, defendant has 

all the next day to plead, - Str. 86. Anon. 

- [f he pleads in abatement, to plead in four days 
> incluſtoe of both days, whether rule to pleid be | 
1 given or not. Jennings v. Webb, Term Rep. 1 V. 277. | 
boo. Brandon v. Payne. | 8 | 
. If the laſt of the Jour days happen on a Sunday, | 
1s the defendant may plead in abatement the next day. | 


. Lee v. Carlton, 3 Term Rep. 642, 
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in | | 
6 Demand of Plea, 
- Wi: ſpecial or common bail is filed by the When plea muſt Fl 
def-ndant; there muſt be a plea demanded de demanded. 3 
in writing of defendant's attorney, before the 1 
plaintiff can ſign judgment; although notice to 5 = 1 
plead be indorſed on the declaration, 1 Vi. 134. b Þ 
Holt v. Oldfield, and ſuch demand muſt be delivered I 1 
m- twenty-four hours before judgment can be ſigned by de- I 
ling fault. 1 Black. Rep. 50. Term Rep. 1 V. 454. And [3 
if judgment figned before ſuch demand made, it will = 
laid be ſet afide with coſts; ſo ruled in E. T. 1783. | 1 
ives . The demand of a,plea muſt be in writing, and is Demand of ple Ws 
four in this form: * Dee v. Roe. The plairitiF demands 5 ip 
* a plea in this cauſe, by your's, Sc. A. K. plaintiff's 
de- attorney “ and to be delivered to, or left with, the 
defendant's attorne m. 4 | 
\ the If a declaration be filed de bene e, and notice When not ne- | 
given to the defendant thereof, in that caſe, if the ©*lary« 
\ the defendant does not file common bail within eigbt 
ay to days, and plaintiff files it for him, there is no neceſ- 
e the y to demand a plea before ſigning judgment. N 5 
able), The demand, of plea is a waiver, of bail; there- Demand öf plea, 
,d the ore before demand is made, take care that bail is w. ver of vail, 
But if juſtified. 1 Rs 8 . 
-ndant A demand of a plea. before the defendant has Demand before 
days. WI Ppeared, or the plaintiff filed common bail for *PPearance. - 
lim, is a nullity. Cook v. Raven, 1 Term Rep. 635. 
Sund | | la 
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4 Term Rep. 118. 


| ZEL ANCE or imparlance, is a deſire or 


he had heard his full demand; and therefore then 


Demand of Plea, 


n the caſe of a priſoner ia this court, there muſt 
be a demand of plea; if be is in cuſtody / the fie. 
riff, no demand is neceſſary. Roſe v. Chriftfield, 
1 Term Rep. 591. Mr. J. Buller. 

Per Cur. The rule is, that judgment may be ſigned 


for want of a plea at any time after twenty-four 


hours from the time of the plea demanded. Dyc}, 
v. Burgoyne. 1 Term Rep. 454. Bo 
Court held, that at all events the plaintiff cannot 
ſign judgment till the expiration of twenty-four 
hours after the demand of a plea. Bowles v. Edward, 


The demand of a plea on the-back of a declara- 
tion is bad, it muſt be after declaration delivered, | 


Imparlante. 


— petition in court of a day to conſider, or adviſe, 
what anſwer the defendant ſhall make to the action 
of the plaintiff; and it ſeems to have ariſen from i 
notion of religion mentioned in St. Matthew, c. v. 
ver. 25. in obedience to that precept in the Goſpel, 
« agree With thine adverſary quickly, whil/t thou art 
„ in the way with him.” They looked upon the 
plaintiff at the time of declaring, to be in his'way 
towards judgment; and therefore, ſince the de- 
fendant was ordered by the precepts of religion t0 
agree with him, that there was a neceſſity to give hin 
time for that purpoſe ; this imparlance was enterel 
when the writ was general, becauſe the defendant 
did not know how to agree with the plaintiff til 


the defendant might have agreed with him in the 
country, whilſt he was in the way, according to 
the letter in the text, in which caſe there was 10 
need of a libertas loquendi to be entered upon the 
roll. And it may be obſerved that this Goſpel pie. 


cept has a plain reference to the Roman 2 2 


Imparlance. 
Twelve Tables, which expreſsly directed the plain- N 
tiff and defendant to make up the matter whilſt they 5 
were in the way, or going to the prætor; in via 
ram uti pacunt orato. Fo | 
Imparlance is ſaid to be when the court gives the 
arty leave to anſwer at another time, without the 
aſſent of the other party. Com. Dig. title Pleader, 
D. 1. But the more common ſignification of im- 
parlance, is time to plead; 2 Show 310 2 Mod. 62. 
and it is either general without ſaving to the defend- 
ant any exception, which is always to another 
term, Mod. 28 ; or ſpecral, which is ſometimes to 
another day in the ſame term, 6 Mod. 8. with a 
ſaving of all exceptions to the writ, bill, or count; 
or of all exceptions whatſoever: which latter is called 
a general impatlance. The general imparlance is of 
courſe where ' the defendant is not bound to plead 
the ſame term; but a ſpecial tmparlance is not 
allowed, without leave of the court. R. E. 5 Ann. 
After a general ſpecial imparlance, the defendant 
may not only plead in abatement of the writ, bill, 
or count, but alſo privilege. 1 Lev. 54. 12 Mod. $29. | 
be 


5 Med. 335. But I take it that ſuch plea mu 
intitled of the term the declaration is filed. | 
It is ordered that a ſpecial imparlance ſhall not No ſpecial imp. 
be allowed the defendant, without the leave of this vithout leave. 
court firſt obtained. R. E. 5 Am, _ 4 
If the writ be returnable before the laſt return of When imitled to 
any term, and the declaration not filed and notice given an imparlanee, 
fuur days excluſiue before the end of ſuch term, the de- 
ſendant is intitled to an imparlance, R. Trin. 
22 Gov. 3. | | {i 
f the writ be returnable on the laſt day of term, when of courſes 
the defendant is of courſe intitled to an imparlance el 
but muſt plead in four days of the next term, pro- 
— a rule be given either in a town or country | 
caule, : Hy | 
On a declaration delivered of Hilary, there inay Declaration of 
an imparlance to Trinity term, if defendant has Hilary, impatl. 
not pleaded before; for it is the courſe of the court o Triaiiy. 
o give impatlance or declaration till the day of 
5 | pleading. 
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- Writ returnable pleading. Tf a writ be returnable in one term, and 


. ſoign of the next plead in the ſame term, but is intitled to an im- 


% A Imparlanit. 


wegen. 5 declaration is not delivered before the eſſoign day 


vered before ef. Of the ſecond term, the defendant is not obliged to 
imparlances * parlance. 1 5 | 

Refuſed, Court refuſed to grant an imparlance, where the 

| cauſe was removed by habeas corpus. It was re- 

_ moved the th of November, and declaration de. 

livered the 12th., Wood v. Wenman, 1 Will. 154, 

Salk. 5 15. . 5 N 


Within what Time Defendant is to plead 
- * where there have been no Proceedings 
for four Terms, in Law or Equity, 


How to proceed IF four terms are elapſed, after the declaration 
—— terms are ig delivered, the defendant ſhzH have a whole term's 
1 9 8 notice to plead, before judgment can be entered 
againſt him, unleſs the cauſe has been ſtayed by in- 

| ae or privilege. N. on R. Tr. 5 & 6 Ges. 2. 

n this caſe you give notice to deſendant, or his 

attorney, before the eſſaign of the term, that you intend 

to proceed the next term, * by giving à rule to plead.” 
Ide like rule to reply, rejoin, Sc. | 
— tons Two days before Hilary term, plaintiff gave 
delivered two notice of his intentions to proceed; on the 14/ 
days before Hil, of February, two Cays after Hilary term, the rule to 
__ e plead was given, and on the 18th of April, in the 
27 judgment Courſe of the ſame vacation, the plaintiff ſigned 
figned for want judgment for want of a plea, which was moved to 
— be ſet aſide for irregularity ; and it was contended, that 
Wi, defendant ought to have had the term and vacation, 


ular, 

5 as alſo until the four firſt days in Eaſter term, to have 
pleaded, for that no rule to plead could be given 
in the vacation; and if the vacation as well as tbe 

term were not meant to be included by the rule, the 
| judgment had been ſigned too ſoon, for it appear 


to be ſigned of Hilary term, ſo that there was bot 


even a term's notice: On the contrary, it ** 1 


e; 


1 


Amparlante. 


y extend beyond the term; and though the judgment 
appeared to be figned of Hilary term, the defendant 
had in fact the benefit of the rule for a whole term, 


though ſigned as of Hilary Term; for the rule 
requiring a term's notice, where no proceedings have 
been had in the cauſe, was only a rule of court in- 
troduced for the benefit of the party, the full benefit 
of which the defendant had had ip this inſtance, 
Iilbourn v. Nixon and others. 2 Term Rep. 40. 


days are expired, excluſive, 


Searching for Plea. 
15 de ſearched for at the clerk of the papers in 


vith the clerk of the judgments, at the King's- 
B-nch office, who keeps the general iſſue book; 
nd if there is no plea, ſign judgment; the form of 
wich ſee under title Juagment by Default, | 


Pleas in Abatement, 
When to be pleaded. 


abatement, ought to be pleaded before the rule 
or pleading 5 out, and cannot be pleaded after a 
— imparlance, or unleſs the declaration be 
ered after term, or ſo late in the term, that the 
| endant is not bound to plead to it that term; in 
ud which caſes the defendant may within the fr/t 


four 


ſed, that according to the praice of the court, 
the judgment was regular, for that the rule did not 


The court were of that opinion, adding, that the 
judgment would appear to be regular on the record, 


Give the rule the laſt day of the term, and de- 
mand plea ; if no plea, ſign judgment after the four 


| Symond's Inn, who keeps two books, by the 
plaintiff's name; if you find no plea there, ſearch 


Pa to the juriſdiction of the court, or in 
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The. kiff fiened his judgment, alledging it ought to have 


Leave to pied diſcharged, But the defendant had leave to plead 
3 n iſſue on the payment of coſts. Jenin 


+ 1 


o 
a 4 c 8 .* by 


eur days incluſive, of the next term, plead any ple, 

Iz abatemedt,, of to the juri Aion of the court, a 
of the preceding term; but 1 ſuch plea be not deli. 
vered, or left in the office in time (whether a rule 


or, not) ſuch plea is nat to be fe- 
Ann | 


"to plead be given 
ceived. N. en 


„Senden ot any day in which the court does not 


fit, is to be accounted as one of the four days, un- 


the plea ma be filed on the Monday, otherwiſe as 
nd Pex can be filed on the Sunday, the time would 
be limited to three days in ſuch caſes. Lee v. Carlton, 
. 
Ad it may be pleaded by attorney, 1 La. Ro. 


Fovr days to . addon was delivered the 16th May, and 
plead in abate= the 20th, the plea in abatement was filed. Plain- 


been filed the 19th. - Court: All pleas to the juriſdic- 
tion, and in abatement being dilatory, ought not to 
be favoured ;. and that the four days allowed for 
5 pleading them, are both to be reckoned incluſr, 
ule why the judgment ſhould not be ſet aide, 


v. Wb. 1 Term Rep. 277. The determination in 

| Roberts v. Williams, M. 22 Gee. 3. Mr. J. Bulir 
fſaid, the four days are both incluſtvue. 

If the Ceferdant Writ returnable 6th. February 1787, declaration 

Plesd in _ filed the 9th, and a rule'to plead given ſame diy: 

— 8 But notice was not delivered till the 8th, and the 

zole. plea filed the 15th in abatement, plaintiff ſigned 

25 Judgment the 10th. Rule to ſet it aſide for irregu- 

Iarity. It was contended, that the rule. to plead 

| being given before notice of declaration ſerved, wi 

. Irregular; but the court ſaid, the party may un, 

doubtedly diſpenſe with the rule to plead. And 

here the defendant has ſuperſeded the neceſſity « 

a rule to plead, by pleading in abatement. Rv 

. diſcharged, Brandon v. Bs. 1 Term I 


Rep. 172 4 i n | * ; \ | 7 
A plea in abatement cannot be pleaded before the Cannot be plead- 


\/  PleaS in Abatementt- 


In every plea! to the Juriſdiction, another juriſ- 4, to joriſdie- 
dition muſt be ſtated. Meyn v. Fabrigas. 'Cowp, tion. 
defendant appears, becauſe he does not anſwer. to ed beſore ap- 1 
the proceſs of the court, which formerly was re- Rs he: 
turned and read at the bar. If he appeared, the 
countor read the writ to the court in his preſence, 
and he was to plead in four days, unleſs ſpecial leave 
was given by. the court; becauſe the perſon coming 
in by proceſs of the court, ought not to have time 
to delay the plaintiff, Gill. C. P. 52. | 
And before ſuch plea be pleaded, the declaration Declaration muſt 
muſt be taken out of the office, or the plaintiff may de ken cut. 
ſign judgment. N. on R. 7. 12 W. 3. AM. 
10 Geo. 2. Reg. 3. | | | 


As pleas in abatement enter not into the merits of Rules hig teh” 


the cauſe, but are dilatory, the law has laid the for pleading in 
following: reſtrictions on them: 1ſt, by 4 U 5 Ann, ment. 
. 16. ** No dilatory plea ſhall be received, unleſs the 


* party, by affidavit, prove the truth. thereof, or hw © 


* ſeme probable matter to induce the court ts believe doo... 
* that it is true.” 2d, That no plea in abute. 

ment ſhall be received afier a reſpondeas oufler, for 

then they would be in infimitum. 2 Saund, 4. 
3d, That they are to be pleaded before imparlance, : 

except where the delaration is delivered too late. 

4th, That when iffue is joined on them, if found 

againſt the; defendant, the judgment ſhall' be per- 

emptory. 2.Show. 42. 6 Med. 326. 2 Wilf. 367. 

Eichorne. v. Le Maitre. And therefore the Jury 

ought. to aſſeſ the damages, and the judgment ſhall 

be quod recuperat, becauſe the defendant chuſing to 

put the whole weight of his cauſe upon this iffue, 

where he might have had a plea in chief, is an ad- 

mittance that he had no other defence. 10 fed. 

112. Str. 532. An affidavit is neceſſary wherever 

— plead to the juriſdiction. 2 Lird Rm. 
419, | | | 

On a plea in abatement no advantage can be 

taken of the errors in the declaration 3 for nothing 
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Pl. 14. Carth. 363. 12 Med. 125. 196. 


Cannot plead 
two dilatory 
pleas- 


A plea in obate== A plea in abatement muſt be ſigned by counſel, 


ment muſt be 


ſigned. 


_ will the court ſuffer a plea in abatement to be a- 


| a caſſetur billæ, then it is to be done thus: get a 


that the ſaid bill of the ſaid T. V. bequaſhed, c., 


ments and docketed, pay 4d. per ſheet, and the 
maſter marks the caſſetur bills thereon when the 


Pleas in Abatement. 

but the writ is then in queſtion, and nothing elſe is 

pleaded to. Cartb. 172. 3 Lev. 351. . 
In pleas in abatement which relate to the perſon, 


there is no neceſſity of laying a venue, for all ſuch 
pleas are to be tried where the action is laid. Salk, 4. 


If the defendant omits to plead a miſnomer in his 
right name, he may be taken in execution by his 
wrong name. Str. 1218. Crawford v. Satchell, 

A defendant cannot plead two dilatory pleas, nor 


mended. | 


and filed with the clerk of the papers; and with- 
out an affidavit annexed. to .it, judgment may be 
ſigned. 5 8 „ 

If the defendant plead in abatement of bis 
Sirname, or Chriſtian name, the plaintiff may have 
a ſummons to amend his declaration, upon pay- 
ment of coſts, which ſaves the entry of a caſſetur 
billz: but if the plaintiff thinks proper to enter up 


roll, enter a memorandum of the term the declaration 
it delivered, and the plea at the foot thereof; 
(then ſay) And thereupon the ſaid T. V. ſays, that 
he cannot deny the ſaid exception of the ſaid 7. R. 
above by his plea taken to his ſaid bill, but admits 
the ſame to be true; therefore it is eonſidered by the 
court of our ſaid lord the king, before the king himſelf, 


The roll is to be taken to the clerk of the judg- 
entries are paid for; take ſame to 1/fiminſier to 


the Ulerk of treaſury, and file it; then you may pro- 
ceed a- new. N 


7 4 * 
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(ER of a deed, is when a man brings an action Oyet. 


upon a deed, bond, &c. and the defendant ap- 

pears and prays that he may hear the bond, c. 
wherewith he is charged, read to him, and the ſame 
ſhall be allowed to him. . | 

Formerly the practice was to demand oyer of the Prafiice former» 
original before plea: but Lord Mansfield has ſaid —— 3 
that ſuch demand was uſed merely for delay, and original, but not 
was not warranted by any rule or principle of juſtice, now. 
For that it was incumbent on the court to make theie 
proceedings as little dilatory, oppreflive, and ex- 
penſive as poſſible: That it was unneceſiary for the 
defendant to ſee the original, after he had been in- 
formed of the cauſe of action by the declaration. 
That the court of common pleas had rejected the 
practice; and that from thenceforth plaintiffs might 
proceed as i ſuch demand of oyer had not been mada 
Buats v. Edwards. Dougl. 228. © = 

If the plaintiff in his declaration ſets forth a 1fa deed is fet 
prefert in curia of any deed, writing, letters of ad- — | 
miniſtration, or the like, the defendant may pray oyer, and what 
oyer, and muſt have a copy thereof delivered to time to plead. 
him, paying for the ſame after the rate of 4d. per 
ſheer, and alſo for the ſtamps, and hall have ſuch 
tine to plead after the delivery, as he had when be | 
lmanded oyer. Str. 705. Powel v. Gay. Solike= © 
viſe if the defendant, in his plea, make a profert of 
ay deed, c. the plaintiff may pray oyer, and ſhall 
be a copy at the like rate, and the ſame time to 
reply as he had at the time of demanding oyer. 
Mn R. T. 5 & 6 Geo. 2. | 105 

If oyer is granted of an inſtrument or record, 
ud is ſet forth, although the party was not en- 
ltled to ſuch oyer, yet he ſhall be thereby entitled 
take the whole inſtrument as part of his adverſary's 


Dougl, Rep. 477. Jeffery v. White, 
1 Ra To 
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Oyer of deed 
not to be diſ- 


penſed with. 


courts. 


| Demand of oz 


the judgment was ſigned before the expiration of the 
two days, and therefore it is. irregular. Page v. 


the rule to plead is out, and you have ng rightto 


diſcovery. - Soreſby v. Sparrow. Str. 1186. 1 WVilſ-16, 

I chias it ia within the rule, „ . 

e mate Demand of oyer was ancienly made in court 
but now it is made by one attorney of the othef. 


— n "ig J* , F 4 7 
er, A. B. again C. D. the defendant, demands der 


| Oper, 


To an action of treſpaſs, the defendant pleaded 
a juſtification on a deed which he ſet out, that, on 
Friday evening, plaintiff demanded oyer and copy; 
which not being complied with on the Monday fol- 
lowing, be ſigned judgment. Mr. J. Aßphurſt, The 
7, 6 th has to days in Which to give, oyer and 
copy of the deed, which are both reckoned excluſive ; 
and. the party of whom. oyer is ;demanded, myſt 
carry it to the oppoſite party. In the, preſent caſe, 


Mr. J. Buller, It is within time if craved lefire 


oyer of a record. 1 Mod. 69. The King v. An 
Term Rep, 2 V. 150. In this court oyer may he 
demanded after imparlance. 12 Med. 09. 
Oper of a deed not th be diſpenſed with, though 
ſhewn,to be loſt; for it ths plaintiff's. fault to 
bring, the action before he had the deed, or a proper 


If oyer is demanded before a judge's order expites; © 


Mea, Ca, 28. 


and copy of the writing obligatory in the declaratias 


mentioned, and of the condition thereof, Y our's, Cc. 
I do not think it neceſſary to be given on ſtamps, 


-_ Pleagin Bar, 


T HEY are to be pleaded within the time men- 
tioned in the R. Tr. 1 Geo. 2. & 22 Cin. 3i 
and the general i//ue is either to be engroſled on 
treble penny paper, and delivered to plaintift s 4 
torney, or entered in the general iſſue baok, with 
the clerk of the judgments, Pay him 6d. 10 


* 


oY 


if any of theſe pleas require a ſpecial replication, 


Pleag in Bar. 


court, the defendant's attorney ſhall receive and rations to be 
pay for” *eBpy of the declaration, whether the g4iserch or Glad. 
ſame be delivered by the; plaintiff s attorney, or left 

in the office, before the defendant be admitted to 

plead, | R. M. 10 Ges. 2, and for want of taking it 

out of the office, judgment may be ſig ns. 
. If defendant pleads ſpecially, it is to be engroſſed If defendant 
and filed with the clerk of the papers, and ſigned Peg enk. 
by counſel (except the following) comperuit ad diem elerk of the 
to a bail bond, fon aſſauli demeſne, plene admimnflravit papers, 


by an executor or adminiſtrator, ries per diſcent, nul 


tid record, per ee ad diem, ne unques executor, 


are termed common pleas; and 


infra ætatem. Theſe 
Cooles Cafes 41. But 


ſo held to be in that court. 


that ſhould be ſigned by counſel, and filed with the 

clerk of the papers, who is to make up the paper 

book on a copy of the plea being delivered to him. 

In order to plead two or more matters, it is not 

neceſſary that affidavit be made of the facts; and 

the defendant, by leave of the court, may plead May plead as 
as many pleas as he ſhall think neceſſary, Stat, many pleas as 
4 Ann, . 19. | | neceſſary, 


It is ordered by the court, That no ſpecial pleas Clerk of the | 


or demurrers in law, in any ckuſe here in court „ 
now depending, or hereafter to be proſecuted, ſhall = „ 
be received by the cletles of the papers of this court, fore ſigaed. 
before ſuch pleas or demurters in law ſhall. be figned | 
with the proper hand of ſqme thunſel in that behalf re- 

tained, R. T. 18 Car. 2. 17] fs | 
That no attorney deliver or receive any ſpecial No attorney to 
plea to be put into the ' office of the clerk of the a. ow 
papers, or a copy of : ſuch: plea, before that ſuch led, ar received 
plea ſhall be put into the office of the clerk of the 

papers, and that ſuch copy ſhall be made by the 

Clerk of the papers. R. IA. 2 M. & M. 

If vou plead double, a brief muſt be given to How to plead 

counſel, naming, your plea for chat purpoſe, which double. 

he ſigns. of courſe; pay bim 107. 64d. carry it to 

the cletk of the rules: With the plea, who will 
I R 3 draw 


46 
| It is ordered; that, in all cauſes depending in this copies of decla - 


paid for, whether _ 
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draw up the rule, and ſerve copy on-plaintiff's at- 


5 torney. | 3 ip ' 


N. B. If you are not in time, file your plea 


firſt, -and ſerve the copy of the 'rule after on the 


attorney. | | 
If defendant cannot be ready to plead by the 
time the rule expires, he may apply to à judge for 
a ſummons for time; a copy of which is to be 
ſerved on the plaintiff 's attorney; attend the judge, 
and he will make an order (but amongſt fair prac- 
tiſers a conſent is generally procured), and it muſt 
be upon terms, if the plaintiff is din time to try his 
cauſe, ** of pleading iſſuably, rejoining gratis, and 
t taking ſbort notice of trial for the laſt fittings in 
te term or after,” as the caſe happens; but it is to 
be remembered, that no plea but az 1/uable one, 


at reco- can after an order obtained, be pleaded ; therefore a 


recovery in a former action will not be à proper plea 
after an order obtained. 2 Burr, 782, | 


Amendment. 


Declarations, and other 


Of amending 
| Pleadings. 


Fox MERLV the ſuitors were much perplexed by 


_ writs of errors, brought upon very ſlight and trivial 


grounds, as miſ-ſpellings, and other miſtakes of 
elerks, all which .might be amended at the com- 


mon ' law, whilji all the proceedings were in paper. 


1 Burr, 322. For they were then conſidered only 
in fieri, and therefore ſubje& only to the controul of 
the courts ; but when once the record was made 
up, it was formerly held, that by the common law 
no amendment could be permitted, unleſs within 
the very term in which the judicial a& ſo recorded 
was done; for, during the term, the record is in 
the breaſt of the court ; but afterwards it admitted 
of no alteration, C. Lit. 260. Now the courts 


are 


LO 


er 


— 


* 
1 
: b 
As - 


Amendment. 4 247 


| are more liberal, and, where juſtice requires it, 


will allow of amendments at any time whilft the ſuit 
js depending, notwith/landing the record be made up, - 
and the term paſt; and the court will always take 
care that if one party obtains leave to amend, the 
other will not be prejudiced nor delayed thereby. 7 
2 Burr. 756. Alder v. Chip. © | 

The ſtatutes are 14 Ed. 3. c. 6. 8 H. 6. c. 12. 
& c,15. the purport of which is, that the judges may 


amend in any record, proceſs, word, plea, warrant ef 


attorney, writ, panel, or return, all that which ſeems 
to them to be the miſpriſion of the clerk (except ap- 
peals, &c. and outlawries of the ſame). 

All the other ſtatutes, which are more extenſive 


in their nature, are held to be ſtatutes of jeefail. 


The ſtatutes of amendment only extend to plead- 

ings of r:cord; ſo that when the proceedings are 

plainly upon record, and are known to be fo by the 

court, no amendment therein can be made (except 

ſich as are warranted by the ſtatutes of amendments). 

Ia general, proceſs may be amended, where there 

is any thing to amend by, 1 Te:m Rep. 782. 25 
By rule Mich. 1654. /. 13. the plaintiff may May amend 


amend his declaration, paying coſts, or giving an without impar- 


imparlance, at the plaintiff's election, by the order l 
of court, or of a judge, after it is entered, if the 
amendment be but a ſmall matter, that it doth not 
deface the roll. | 


A declaration may be amended in matter of form, Ia matters of 


after a general iſſue pleaded, and before entry, with- form, after plea. | 


out paying coſts or giving an imparlance ; but if . 
amended in ſubſtance, the plaintiff muſt pay coſts, 5 
or give an imparlance; and if the amendment be in 


= 


ſubfance after a ſpecial plea pleaded, the plaintiff muſt 13 POL not, 


pay coſts, though he had rather give an imparlance. 

And in all caſes of amendment after plea pleaded, 

the defendant has liberty to plead again, and has two 

days for that purpoſe after the amendment made and 

payment of coſts, N. on R. AMA. 10 Gee. 2. 2 Str. 950. 

If a rule to plead be entered the ſame term the No new rule 

amendment is made (before ſuch amendment), it is neceſſary, 
| R 4 - ſufficient, 
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248 Amendment. 


| ſufficient, otherwiſe a new rule to plead muſt be 
| „( ©... Ir irs FRY 
Shall not add a he plaintiff, after plea pleaded, or after the end 


=, new count. of the ſecond term, ſhall not add a new count to his 
| declaration, under pretence of amending, 1H. 1 49. 


| Aubeer v. Barker, q | 1 20 
Two days after If plaintiff amend his declaration, the defendant 


amendment to ſhall have "tvs days, excluſive of the day of amend- 


A ment, to alter his fr/? plea or plead any other, 

N87, 5 doe. 2. | | 

No amendment 

after two terms counts the term next after the term in which declaration 

by adding 2 nen was delivered, and after defendant had pleaded, re- 
2 i fuſed. Aubrer v. Barker. 1 Will. 149. | 

Nui tam ation Where a qui tam action for uſury had been de- 

pending four years, the court refuſed to amend in 

dates and ſums, though the ,proceedings were in 


paper. Goff, qui tam, v. Popplewell, 2 Term Rep. 


707. 5 
May fle a new Leave was given to file a new bill to amend by. 


bill to amend by. Str. 58 3. Ruſſel v. Martin. And a declaration was 


Amendment af- amended by the bill filed, after ſpecial demurter and 


h | i ter terre argument. Biſhop v. Stacey. 2 Str. 954. 


I have no doubt if the record is made up and paſſed, 
if either party want to amend the pleading, it will be 
ordered on payment of colts: For the record may be 

ingroſſed anew, and the coſts make amends, although 
notice of trial be given, and I have heard of ſuch an 
order being made. 

Defendant demurred to the declaration, ſummons 
to amend. Maſter was of opinion he had two days 
time to plead from the order. 

Replication - Replication was amended after verdict, by inſert- 


EA ing the words ** and the defendant dies ſo likewiſe i" 


at the end of the replication, inſtead of, c. Coup» 

Rep. Sayer v. Pocock, T 
Bill on fle my) A bill on the file may be amended at any time be- 
be amended, fore plea pleaded, during the term of which it is, 
| but not afterwards without leave of the court. N. a 
R. M. 10 Gee. 2. In the Ducheſs of Marlboro: gh .. 


Fidmare, the amendment was allowed on 2 — 
20 9 cu 


Application was made to amend by adding tu 


amendment. 249 


culat reaſon; for if it had not been there allowed, 

the action would have been loſt by the running of 

the ſtatute of limitations. 1 Wilſ. 149. Sir. 890. 

Ex. of D. Marl. v. Widmore, It was altered by 

lay ing the promiſe made to the executors, inſtead of 

the teſtator. 5 85 | 

Declaration gui tam for uſury, may be amended 

by altering the date of a note after iſlue joined, while 

all is in paper. 2 Bur. 1098. Bonffeld, qui tam, Ve 
- Milner. 3 | 
15 So the court will give leave for a plaintiff to Court gave leave 
withdraw his replication, and reply de novo, which d withdraw er 
Rag | plication, and re- 
is in the nature of an amendment, and to prevent the ,,, 4 ag, - 
defacing and obliterating the roll, ſix terms after the | 
replication delivered. bid. 755. Alder v. Chip, 

If og entry to avoid a fine, the demiſe is laid pre- Demiſe in ejef= 
vious to the entry, and plaintiff would be barred by meat amended. 
the fine, if he had been put to bring a new eject- | 
ment; it may be altered, on paying colts, Doe v. 

Pilkington. 4 Burr. 24479. | 

The term in ejedtment being near expiring, it was 
amended without any conſent, 2 Str. 1272, » Oates 
V, Shepherd. n _ 

If plaintiff declares as executor, on a promiſe to Amen8ment'by 
the teſtator, and the ſtatute of limitations pleaded, N e | 
and iſſue joined, plaintiff may on motion amend, by che executor, TS 
laying the promiſe as made to himſelf, on payment | 
of coſts, and liberty for defendant to plead. de nov. 
dr. 890. D. of Marl. v. Widmore. | 


mons A bill of Midaleſex filed of record as of the 
days 24 Geo. 3. when it ought to have been of the 25th, 

may be amended agreeable to the truth. Orten v. 
nſert- Rennet, Term Rep. 1 V. 782, There is à dif- 
wiſe i" unction between amending thoſe miſtakes which 
Coup. ae occaſioned by the act of the party, and thoſe 


which are occaſioned by the act of the clerk. As in 
the caſe of execution, if the clerk enter judgment 
ae bonis propriis, inſtead of de bonis teflatorisy and 
f7or is brought, this court will order the entry to be 
amended, even if the record is ſent back from the 
Exchequer-chamber, 1bid, Per Buller, ]. 


After 


j 


— 


| Variance in the | A variance between the name of the attorney for 
name of attor= the plaintiff in the warrant on the roll, and in the 


1 wards amended, the court of exchequer cham 


250 l Amendment. 


Aſter argument on demurrer, and before the court 
gave judgment, leave was given toam end. Str. 954. 
Biſhop v. Stacey. e 
And I have known the iſſue-roll amended by a 
judge's order after filed, in point of ſubſtance, 
he amendments may be made by a judge's order 
| before iſſue entered on record, to obtain which you 
muſt fiſt have a ſummoas, and ſerve it on the at- 
torney for defendant. | | 
Pleas and replications may alſo be amended in the 
RI ſame manner. Lord Ray. 1441. 
After verdi. After verdict found on ſome iſſues, and demurrer 
| argued as to others, application made to withdraw 
the demurrers and plead, court refuſed, 1 Burr, 316. 
. Robinſon v. Rayley, The court will not allow 
the plea to be amended after demurrer, when plain- 
tiff has loſt a trial. Rep. in Temp. Hard, 171. 


9928 memorandum of the iſſue, was ſuffered to be amended | 
after error brought, and the variance aſſigned for er- 

tor on payment of coſts of the writ of error, 

. Richards , qui tam, v. Brown. Dougl. 114. 6 


After verdi and Verdict on the firſt iſſue, and no notice taken of 


Winder in emor. the laſt, after error and joinder in the houſe of « 
Jords ; this court allowed it to be amended by the # 
judge's notes on payment of coſts. Petrie v. Ham, Wl * 

| Bart. 3 Term Rep. 659, 5 1 
Another mend - On a writ of error in the exchequer chamber, it “ 
28 8 was aſſigned for error, on a judgment, on a de- WW'« ; 
3 murrer to the plea, that the damages occaſione deten- 11 3 
* tionis debiti were not ſaid to be awarded ex d, 
* ſus; and Pengelley C. B. having doubts whether the $8 
caſe was within 16 & 17 Car. 2. c. 8; ſ. 1. the cout Bn |, 


of B. R. was moved, and amended the judgment in 
the original record, and the tranſcript being after 


aftfirmed the judgment. Tully v. Sparkes, 2 Sir. 869. 
Continuancess The entering of continuances, or other min 
| terial acts, are amendable after the term at com 


law. 1 Str. 139. | 14 


wo 


Amendment. 

A ca- ſa may be amended after executed by the Ce-ſe. 
zudement roll in the return, and made to a right 
day, although it ſtated a wrong one in the term. 
This was ordered in Trinity term, 31 Geo. 3. and 


the rule abſolute in the firſt inſtance, Vide 2 Black, 
Rep, 836. and Barnes 10. . 


Mutual Debts. 


I common law, if the plaintiff was more in- 
debted to the defendant, than the defendant 
was indebted to him, yet the defendant had no 
method to ſtrike a balance, he could only go into 
a court of equity for doing of what is moſt clearly 
juſt and right to be done; and in order to prevent 
ſuch expence, by Hat. 2 Geo. 2. c. 22. it is enacted, 
« That where there are mutual debts between the plain- Mutual debts 


" ſued as executor or adminiſtrator, where there are 
% mutual debts between the te/tator or inteſtate, one 
debt may be ſet againſi the o:ber, and ſuch matter 
„ may be given in evidence upon the general iſſue, or 


of * pleaded in bar, as the nature of the caſe requires, 
the « ſo as at the time of his pleading the general iſſue, 


* where any ſuch debt of the plaintiff, bis teflator, 
" or inteſlate, is intended to be inſiſted on in evidence, 


* it * natice ſhall be given of the particular ſum or debt ſo 
a de- intended to be inſiſted on, and upon what account it 


" became due, or otherwiſe ſuch matter ſhall not be 
* allewed in evidence upon ſuch general iſe.” „„ 
$ Geo. 2. c. 24. enacts, That mutual debts may Mutual debts 
e ſet againſt each other, either by pleading in bar, may be ſet off; 
* or given in evidence on the general iſſue, in the man SED 
* ner as in the 2 Geo. 2. c. 22. mentioned, not- 
" with/anding that ſuch debts are deemed in law to be | 
4 of a different nature, unleſs in caſe where either of unleſs on bond, 
t the faid debts ſhall accrue by reaſon of a penalty con- then to be 
4 tained in any bond or ſpecialty; and in all caſes —_— 
where either the debt for which the action hath been, 
| | : «© op 


« fond defendant, and_ if cither parry fur, or be maya 
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Mutuel debts By 5 C. 2. c. 30. IVbere it ſhall appear to the 


„Il the gebt js Where the debt is of an equal ſum, these! 
ol an equal. ſom, action is barted; but if it be for a leſs ſum t 


: # _— +4 7 # ö : 
i {gil 1735. 55 41511 

mn ien 1 1 — 4 * 41 . a 4% >; 11 } * $ # 
as & | 


vutual | 5 


& er fhall be brought, or the debt inimdid 5 bi [ut 

#6 agaginfl the ſame hath accrutd, or all ateru. 

Wt 7 reaſon of any Juch penalty, the debi intended in be ſet 
& off ſhall be pleaded in bar; in which plea ſhall be 
« thewn how much is truly and juſtly due on tithe 
Ade; and in caſe the plaintiff ſhall recover in any 
& ſuch action or ſuit, judgment ſhall be entered for 
«© no more than ſhall appear to be truly and juſtly 
due to the plaintiff, after one-debt being ſet 
« againſt the other as aforeſaid.“ Made perpetual, 

465 14 Geb. 2. c. 34. 21 Geo. 2. c. 33+ 24 Geo. 2. c. 28. 

Real ſom due to It hath been holden, that in au action on bond, 

be Ge. the defendant muſt ſet forth in the plea what j, 
a really due on the bond, before he iscentitled to ſet oft 

under this ſtatute, and ſuch averment is traverſable, 
Symonds v. Knox, 3 Term Rep. 65. 

—— 1 2 & commiſſioners, that there has been mutual credit given 

other perſon, ** 70 the bank: upt and any other perſon, or mutut! 

bow to be ſet off. c del ts between the bankrupt and any other perſon, at 
ein % any time before ſuch perſon became bankrupt, tht 

« commiſſumers or the aſſignees of the bankrupt's gal, 


4% hall tate the account between them, and ane debt nity | 

„ be fet againſt another, and what ſhail appear is d. 

„ due on the balance, and no more, ſhall be claimed u i 

paid on either fide.” „ Mos RL Os bays d 

Cannot ſet off In replevin, the avowant juſtified: under a-diftreh pl 
in replevin® for rent; the plaintiff at 1%. prius inſiſted, wh | 

there was more due to him than the rent amount ba 

to, and Denniſon J. refuſed the evidence; up0" un 


motion for a new trial, the court held that a G. 

did not extend to the caſe of a diſtreſs, for thit! 

's not an action, but a remedy without ſuit; the 
| likewiſe declared, that it did not extend to deiii 

and the like actions of wrong. Bull. 177. 


ai ke for what the action is brought; the defendant n 
pray to hape it ſet off. 151d. 175. "Cooke v. Dis 
f A rl OO nean 


= aintiff's, he ſhould move the court wherein e to pay 
2 — depending, for leave to pay ſo much 3 — 
money into court, as with his own demand will be off. 
{ufficient to ſatisfy the plaintiff's, - _ 
Defendant pleaded the general iſſue, but forgot 

to give notice at.the ſame time of a ſet-off, and upon 

motion in time, the court gave leave to. withdraw 

the plea, in order to deliver it again with a notice 

of ſei-off. Say. Rep. 316. e ers hw? 
The notice of ſet-off ſhould contain certainty; for Notice ould - 
the legiſlature deſigned them to be in the nature of contain cer- 
croſs actions, DT they ſhould have that "Ofc ob. 
certainty, ſo that the plaintiff may be able to make 4 

proper defence. | | | . 


405, does not affect the juriſdiction of the ſuperior, demand under 
ven courts. - So tbat if plaintiff recovers 15, damages,“ 

tua! he muſt have coſts, Sr. 1191. Pitts v. Carpenter, 

, ot 3 Viſſ. 48. „ | „ 
the As the defendant is entitled to the particular of pefendant in- 
Jott, the plaintiff's demand, it is now the practice, that titled. to s parti 
my the plaintiff ſhould have a particular of the defend - ct of klain- 
10 he ants demand, ix which he means to ſet off. This 
ij done by ſummons ; and if ſuch particular is not 
delivered within the time limited by the order, the 


efendant is precluded going into his ſet-off, "IR lanes - 
| Where the defendant lent his acceptance to the Bankrupt, 
bankrupts on .a bill which did not become dug | 
pon until after the act of bankruptcy, and was tben 
60. outſtanding in the hands of third perſans; yet the , . 


ignees is intitled to ſet off the ſame, under the 
words mutual credit in the 5 Geo. 2. c. 30. /. 28. 
dnith and/fthers v. Hodgſon. 4 Term Rep. 211. 
To an 3 fame ſittit 
took a verdict for the whole ſum ; the defendant ** *=< fitings, 
| laintiff 
had, at the ſame ſittings, an aQian againſt the ary pag ys 


18 verdict for his _ 
Plaintiff for eleven pounds, to which there was a whole ſom ;. 


not- a ſet- off, and 


' Purual Debts. 4 


If the defendant's demand does not countervail Defendant may. , 


A ſet-off reducing the plaintiff's: demand under $et-of reducing 


tiff 's demand. 


defendant having paid the amount after- the com- 5 In | 
miſſion iſſued, and before the action brought by the 2232 


ion on a promiſſory note, the plaintiff Two cauſes tac 8 


notice to ſet off the note of hand; court held, that ant at weh 
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7 * him : but if ſome of the counts are for debts ariſing 


et. off moſt gte ant againſt the plaintiff after declaratio 


134 Mutual Debes. 


after enter notwithſtanding the verdict, the note of hand might 

ramiuitur. be ſet off, for if, at the time of the action brought, 
there are mutual demands, they, by the ſtatute, 
may be ſet off, and juſtice may be done by entering 

a remittitur on the firſt record as to ſo much, 
2 Burr. 1229. Baſkerville v. Brown, et & contra. 


| Inwhat ation Debt upon a ſimple contract may be ſet off againſt 


Res a ſpecialty debt, a ſimple contract againſt a debt 
» Bull. rif pri. upon an annuity bond b, mutual debts between the 
175. teſtator and executor, without ſuit ©, ſimple con- 
© 3 Borr. tract againſt debt upon a leaſe for non-payment of 
cb , and all actions where the demands are of the 
@ Ibid. 279. won oth oy =O 
| ſame nature, may be ſet off, and a judgment in K, 
B. may be ſet off againſt a judgment in C. P. | 
3 Wilſ. 396. but notice of ſet- off need not be given 
by defendant, in an action for money had and re- 
ceived to plaintiff's uſe, where defendant had paid 
plaintiff his whole demand (except what he retained 
for his labour and ſervice). 4 Burr. 2133. Dal 
v. Sollet. | Es 
In what eafeea But debt due to a man in right of his wife, in an 
Aa- off cannot de action againſt him, on his own bond, cannot be 
pleaded, or ne: ſet off, nor can a penalty upon articles of agree- 


— ment, though forfeitedf, nor ſimple contract for 
f Ibid. cloaths to a bail-bond®, nor can there be a ſet-off 


— 175. in replevin, though the diſtreſs was taken for rent\, 

* 77* nor can a bond be ſet off at the ſuit of aſſignees of 

77 a bankrupt, to an action by them, for goods ſold and 
delivered. 1 Vill. 155. Ryal et al. v. Larkin. 

May ſet ot to ln an action brought by the aſſignees of a bankrupt 

an action at. for money due to the bankrupt, the defendant may 

afſignccs of = lead a ſet - off of money due from the bankrupt to 


fince the bankruptcy, he cannot plead a ſet-off a 
to thoſe counts. Ridout v. Brough, realy 66 133, 


The ples of It is ſaid, that a judgment obtained i a defend: 
delivered, 


ad before plea pleaded, may be pleaded as a (ct off, 
7 oicucd Reynolds v. Beerling, cited in Dougl, Rep. 112. 


of we foi, And that, although it do not appear, that the cauſe 


«ner ge of action, on which the defendant's judgment _ 


pleaded, : WW 
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tained, was prior to the commencement of the plain- 

tif's action. But in Evans v. Profſor, it was de- 
termined, that a plea of ſet-off, that plaintiff was 
indebted to the defendant at the fime of the plea 
pleaded, is bad; and that it ſhould ſtate that he was 
indebted at the commencement of the action; and Buller 

Juſtice laid, that on looking into the caſe of Rey- 

mids v. Beerling, he found, that on the point here 5 
fated, it could not be ſupported. 3 Term Rep. 186. 

Where a partner or executor brings an action in Partner or exe- 
his own right for money received after the death of ute. 
the other partner or teſtator, the defendant may ſet 
off whatever was due to him from the plaintiff, 

Smith v. Barrow, 2 Term Rep. 476. | 5 

A debt barred by ſtatute of limitations cannot be A debt barred by 
ſet off; if pleaded, the plaintiff may reply the ſta- fiatute of limit- 
ute; if it is given in evidence, plaintiff may object ba fete. 
wit. Bull. 176. Str. 1271. Remington v. Stephens. 

A defendant may, after pleading the general May, after plea 
iſue, move to withdraw it, and plead a- new with of general iflee, 
aſet-off, Str. 1267. Blackburn v. Matthias. Term ra | 
Ry, 1. 693. | | EE. anew. 

A broker with a commiſſion del credere, cannot A broker ih 
prove, under a notice of ſet-off, a loſs upon a policy be es | 
happening before a bankruptcy, in an action by proc: toſs un- 
the aſſignees of the bankrupt for premiums upon der notice of 
policies underwritten by him, and for which he had ſet- off. 
lebited the broker; but ſuch a loſs may be ſet off 
under the general iſſue, Grove v. Dubois, 1 Term 


opt Ry. 112. Vide28th ſec of 5 Geo, c. 30. . "Ms 
17 A judgment in the King's Bench may be ſet off in Judgment is 
% de Common Pleas, and the balance, due to plaintiff, 

ang red to be paid, upon motion. 3 Wilf. 396 
F Garker adminiſtrator, V, Braham. | 25 
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B, may be 
ſet off againſt 
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fiat: 


of paying Money into Court. 


Why introd aced, 


HIS practice was introduced for the ſake of 
giving a party (who never had it in his power 
to make a tender, or neglected to make one) an op- 
portunity of ſatisfying the debt for which the action 
had been commenced, and likewife to deliver him 
from the neceſlity of proving the tender, if he had 
made one. - | 

When the diſpute between the parties is not 
whether any, but what ſum of money is due to the 
plaintiff, it is neceſſary that ſo much as is acknow- 
ledged by the defendant, be brought into court; that 
is, paid into the bands of the proper officer for the 
uſe of the plaintiff, who may at any time either 
before or after trial, though nonſuited, receive the 
ſame, the defendant having conſeſſed fo much to 

be due. 5 | | 
May take mw Payment of money into court is only an acknow- 
— anon ledgment that the plaintiff is intitled to recover the 
money. be ſum ſo. paid; but it does not preclude the defendant 
paid into court. from taking any objection to the action beyond that ſum; 
though, unleſs fuch ſum were paid, ſuch objeclion 
would be a bar to the plaintiff's action. Cox ani 

another v. Parry, 1 Term Rep. 464. 

May be paid into Buller J. Where the defendant is intitled to pay 
court before plea money into Court, it is a matter of courſe before 
_ not after, plea pleaded, 1 Wilſ. 157. and now, even after plet 

y a judge's 3 1 22 
it is perpetvally done by obtaining a judge's onder 
fox that purpoſe. No inconvenience enſues to eithet 
party ſrom this practice; becauſe, if any expence 
bas been incurred, that is ordered to be paid at the 
time of obtaining the rule. And this tends to the 
furtherance of juſtice; for if the f pay 
into court what 1s really due, the ntiff oughl 
in juſtice to really take it, That is the caſe i 
general. Griffiths v. Williams, 1 Term Rep. 710- 
In what aQions Money may be paid into court in all aclin 


money may be there the ſum demanded is a ſum certain, or © 
paid into court. "i 29h | h | fabl 


— 


* 
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pable of being aſcertained by mere computation, with- 
out leaving any ſort of diſcretion to be exerciſed by 
the jury : it is right and reaſonable to admit the 
defendant to pay the money into court, and have ſo 
much of the plaintiff's demand upon him ftruck out 
of the declaration ; and that if the plaintiff will 
not accept it, he ſhall proceed at his peril, 2 Burr. 
1120. Hallet v. Eaſt Ind. Co. A 


rent ; covenant for non-payment of rent, Barnes 
198. ; but not for repairing, Sal. 596. ; covenant 

in a ſum certain, as I1/. for not dreſſing corn, 

2 Barnes 229. 3 5. for advanced rent for plough- 

ing meadow ground, 2 Black. Rep. 837.; replevin, 
where defendant avows for rent in arrear, Salk. 596. z 
gefiment for rent, Stat. 4 Geo. 2. c. 28. ; non-payment 
of mortgage-money, Str. 413.; upon a charter-party 

of affreightment, where the breaches are only for 


gods not being ponderous, the plaintiff has been 
ordered to ſhew cauſe why he ſhould not accept them, 
Barnes 200. ; trover for money, 1 Str. 142. So in 
trover for a ſpecific chattel, of an aſcertained quantity 
and quality, and unattended with any circumſtances 
that can enhance the damage above its real value, 
but that its real and aſcertained value muſt be the 
ſole meaſure of the damages, 3 Burr. 1344. Fiſher 
v. Prince. Debt for 51. tor killing a hare, Str. 1217. ; 
for penalties on the game laws, being an action po- 
pular, 2 Black, 1052. ; upon a policy of aſſurance, 
at, 19 Geo, 2. c. 37. f. 7.3 may be brought into 
court upon the common rule of courſe, and alſo at 
the ſuit of an executor, Str. 796; but in cvenant When 


ment of money, and rover, and debt for a penalty, 
the court muſt be ſpecially moved upon an affidavit 
of the falls, | 


nuſt have brought the whole penalty iato court; 
| 8 but 


In actions on the caſe upon indebitatus 45%, So in theſe 
where there is a quantum meruit, Str. 576, ; debt for Aions. 


freight and demurrage, 2 Burr. 1120.  Trover for Trover, 


court 


upon a charty- party, where the breach is not for pay- perky 


7 


Formerly the defendant, in an action of debt Upon bond, mo- 


upon bend, who had obtained the common rule, eee paid 


ment ſtanding as 


; money cannot be chaiſe, and for conſequential damages, Str. 787. 3 110% 


202. If it can» for dilapidaticns, Str. 9ob.; debt upon a bond to a he 


N inter alia, for paying money collected, for the /brrif * 


* 
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but now this hardſhip is remedied by „at. 4 Ann. 
e. 16. /. 13. whereby it is enacted, That if, pend- 
ing an action upon a bond, with condition to be void 1p- 
on payment of a leſs ſum, the defendant ſhall bring into 
court all the principal money, and intereſt due, and fts; 
the ſaid money. ſpall be taken to be a full ſati: faction of 
the ſaid bond, and ſhall diſcharge defendant, 
Conftrudion of This act of parliament reforms in ſome inſtances 
the act. an erroneous courſe of proceeding in the courts of 
law and equity, which ought never to have prevailed, 
and which the courts themſelves might and ought to 
have remedied, but did not. Therefore it ſhould 
not only have the moſt liberal conſtruction; but.the 
courts ought to exerciſe their tu authority, to ex- 
tend the ſpirit and reaſon of this parliamentary 
interpoſition, “for the eaſier, ſpeedier, and better 
& advancement of juſlice” to caſes not mentioned in the 
act. This act meant, that in caſes of penalties by 
way of ſecurity, the clear final juſtice of the caſe 
ſhould be attained in courts of Jaw. 
Court gave ll The condition of a bond was to pay 4ol. by 5/, 
berty to pay ar- per annum. An action was brought, and on mo- 
rears, the judg- tion the court gave liberty to bring into court the 
a ſecurity, arrears on payment of coſts. 2 Str. 814. Bridges v. 
Williamſon. And it has fince been held, that pay- 
ing all paſt inſtallments with intereſt and coſts is 
ſufficient; and money not yet due was ordered to be 
paid to the party who brought it in. Str, 957. Dari) 
v. Willinſoan. And the court held, that it is but rea- 
ſonable they ſhould take care not to prejudice the 
plaintiff, who will have a legal advantage by ſigning 
judgment; therefore ordered him to ſign his judg- 
| ment, but not to take out execution, until the pay* 
- ments became due. Str. 958. S. C. 
This in vacation time, may be done by ſummons, 
In what ations Actions on the caſe for immaderately driving a hired 


8 paſs for the meſne profits in ejeciment, 2 Will. 115: 
not now be riff conditioned for the good behaviour of his bailiff; and, 


; tue; 
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eaſe; upon a bond for the performance of a collateral 
agreement ; upon à counter bond; treſpaſs for taking 
goods ; replevin, where it is not for rentz for injuring 
common by burning turf, in account, money cannot 
de brought into court. | Ce 
Payment of money into court, where the demand Demand for un- 
is for unliquidated damages by a judge's order after liquidated da- 
* plea, is irregular z but if the plaintiff take the m- s 
ney out, he waives the irregularity, and cannot after- 
wards have a verdict, unleſs he recover more than 
the ſum paid in, This was an action for negligence, 
Grifiths v. Williams, 1 Term Rep. 7 10. a” 5 

Money may be brought into court in debt for an ay be brought 
annuity, 3 Burr. 1373; but where a bond is given into court in 
for a groſs ſum, abſolutely at a day certain, viz. 3 — 
April 1750, and an agreement in January 1758 was not if there be an 
entered into, that the money ſbould be payable by in- agreement to pay 
fallments, with proviſo that the ſums agreed to be gu. 
taken by inſtallments ſhould be pundtually and regu- EE 0 
1 larly paid by defendant, at and upon the very days 


ſpecified in the defeazance for making the reſpective 


N payments, otherwiſe to be void; yet where defend- 
he ant made two payments good, and neglected one, 
Vo the court would not allow him to bring that ſum 
** and coſts into court: 3 Burr, 1370. Bmafous v. 


Ribet, 
After refuſal or iſſue joined, plaintiff may have the 
money out of court, and coits to the time of paying 
in, he paying defendant the ſubſequent coſts. | 
By rule 5 ac. 1. 205. for every 100/. to be paid Chief clerk's 
to ne ſecondary of the chief clerk for keeping the fees: 
money, if under 10/7. two ſhillings, and ſo according 
to that rate for every greater or leſſer ſum. | 
lf plaintiff's attorney takes the money out of court, 
he muſt pet an office copy of the rule, pay 3s. 
take ſame to Meſſts. Proveft and //bb, who will 
pay the money, deducting the poundage and 
receipt, : | 5 
Cur. gave leave to withdraw the general iſſue in 
"der to bring money into court, and replead it, not 
Elaying the plaintiff, = 1271. 1267, Say. 1 | 
| . 2 | a9 


- 
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| Method of pay= In order to pay the money into court upon 
ing money into actions, where thete can be no doubt but that you 
8 may pay the ſame in; give inſtructions to counſel 
for that purpoſe, with 10s. 6d. indorſing thereon, 

« pleaſe to move to pay 21. 5s. into court,” and on his 

5 ſigning it, take it to Meſſis. Provaſt and Webb, pay the 
mamoney to them who, will give a receipt, pay 2s. 4d.; 

| and poundage, 20s. for every 100!/.; if under 10!. 24, ; 
' beſides the receipt, 25. 4d.; then take brief and receipt 
| tothe clerk of the rules, he will draw up rule, pay6s, 
„ and 15, to the box; ſerve copy on plaintiff's attorney, 
Al If plaintiff ac. and at the ſame time, deliver plea ; if plaintiff accepts 
4 cepts it, how to the money in full diſcharge of his ſuit, he muſt have 
" proceed. coſts taxed to the time the money is paid into court, 
We If he accepts the If he accepts the money, and does not proceed for 
Wo! money. further damages, it is now the practice for him to take 
i. = an office copy of the rule, and obtain an appointment 
„ from the maſter, and ſerve ſame on the defendant's 
attorney to tax the coſts ; and if after taxation the 
defendant does not pay ſame, the plaintiff may deli- 
ver his iſſue with notice of trial, and proceed to ob- 


. [ | tain a verdict, and 1s. damages will carry the colts on 
=. -- producing an office copy of the rule in court and the 
1 maſter's allocatur for coſts. If he means to proceed 
I! for further damages, he may obtain an office copy of 


\ the rule, take the money out of court, and then de- 
| _ | liver the iſſue and proceed to the trial. 
1 N. B. If the money is to be paid into court a 
— week after the term ended, then a judge's order is ie- 
Wi! quiſite to authorize the clerk of the rules to dra up 
; Fl £2 the rule; but in this caſe a counſel's hand is requi- 
| : | ſite to a brief for that purpoſe, as the order ſtates, 
.. that the clerk of the rules be at liberty fo to do, on 
i | producing a counſel's hand for that purpoſe. 


Wil © The plaintifr Notice is hereby given, that in caſe any defendant 
0 j to procuze the ſhall pay money into court under the uſual rule, 
ip appointment, and the plaintiff ſhall be willing. to accept thereof 


with coſts, the ſaid plaintiff's attorney ſhall upon an 
office copy of ſuch rule procure an #ppointment 
from the maſter to tax ſuch coſfs, and ſerve the ſame 
on the defendant's attorney, and in default thereof it 


ſhall be conſidered that the plaintiff intends to oy 
| ? — 0 


on the uſual terms of paying coſts to that time; 


7. 185, The defendant inſiſted that he ſhould ment. 


* appeared that he was overpaid; but the court held, 


may be paid into court without being ſubject to coſts; defendant not 


coſts might be diſcharged, with coſts of the applica- 
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ceed in the action to recover a larger ſum, than that 
paid into court. Kabell v. Hudſon. 4 Term Rep. 11. 
In aſſumpſit the defendant brought 87, into court If the cofts are 
not paid on 
the plaintiff took it out, and taxed his coſts, and „ 
ſerved the defendant's attorney; and they nat being plaintiff muſt go 


. | . 2 | on, and cannot 
paid, went on to trial, and obtained a verdict for | acl. 
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have no coſts for his ſubſequent pri ceedi / gs, ſince 
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that as to the coſts, it was to be conſidered as if no 

motion had been made, the defendant not having 

fulfilled the terms of her own rule, in which caſe it 

is not uſual to grant an attachment; but the. plaintiff 

goes on, it being only a conditional rule. They ſaid 

they would make him allow, upon the execution, 

the 8/. he had taken out of court, and ordered him Ds 
the po//za to tax his whole coſts, Str. 1220. Hand 

v. Lady Dineley, „ | 

There may be circumſtances ariſe, that money In what caſes 
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as where a plaintiff kept out of the way to prevent . PY 
a tender, and upon ſummons before a judge to pay | 
debt and coſts, his attorney pretended he had other 
demands, and ſo refuſed to name the ſum, which 
obliged defendant to pay money into court, and apply 
to the court that ſo much of the rule as related to 


tion; the.court looked upon theſe proceedings to be | - 
oppreſſive, and diſcharged the rule, but not with k FSH if 
colts of the application. 1 Burr. 578. Johnſon v. _ 
Haulditeh. | « : | | 1 ; 
Court held that an auctioneer had acknowledged Auioneer, W 3 
himſelf liable to the action, by paying money into "1 
court, 5 Burr. 2640. Burrow v. Skinner, . 

Wedneſday next after the morrow of All Souls, in — 
the 329 year of King Geo, the 3d. 2 
Dee.) It is ordered that the defendant have leave The wleto Mu ü 

Ree, ) to bring into court 321. and thereupon, pay money inte 
unleſs the plaintiff ſhall accept thereof, with coſts t. | 
o be taxed by Mr. Benton, in full diſcharge of this 


S 3 „55 © — 
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ſuit, the ſaid. 32/, ſhall be ſtruck out of the de. 
claration, and paid out of court to the plaintiff or 
his attorney; and upon the trial of the iſſue, the 


plaintiff ſhall not be permitted to give evidence for 


The mes ping of 
do not accept the ſum brought into court, the ſame 


the rule. 


the ſaid 320. upon the motion of Mr. Morgan. 


Rule 35. 
Box 15. 
The meaning of this rule i is, That if the plaintiff 


Duty 35. By the Court, 


is to be ſtruck out ofthe declaration; and the 
plaintiffs upon the trial, are not admitted to give 
evidence for the ſum brought into court: and if the 
plaintiffs, upon the trial, do not prove more due to 
them, than the money brought i into court, there muſt 
be a verdict for the defendants. Hallett v. E. Ind, 
Co, 2 Burr, 1120. | 

The plaintiffs are at liberty to accept a ſum 
brought into court, in reſpect to breaches afligned 
for non-payment of freight and demurrage, and to 
proceed as to any other breaches mentioned in the 


declaration (excepting thoſe) if they think proper. 


Hallett v. E. I. C:mp. 2 Burr. 1121. 
If the defendant pay money into court, and the 


_ plaintiff proceed to trial when a juror is withdrawn, 


the plaintiff is intitled to the coſts up to the time of 
payment of money into court, Stodhart v. Fobrſo, 
3 Term Rep. 657. 

The queſtion was, whether, in an action by an 
executor, e defendant ſhould be allowed to bring 


| money into\court. And on conſideration it was 


beld he mig 


| ſequent colts, 


after payn . ent of , 


Rio inte 


and that the effect of it would be, 


not to make th@gxecutor pay, but only loſe his ſub- 
tr. 790. Crutchfield v. 80 colt. 


if Te proceeds further, and wiſhes to accept li 
Money, and Colts, 


If there are fur- A 1 was filed of Eater term; plea, and 
ther proceeding? money paid into court ſame term. Iſſue deliver 


in Tr! ini) term, with notice of trial for 57% 
405 


ſhould not be directed to tax the caſis of the plaintiff, to 


and regular practice, that the plaintiff is intitled to 


and the defendant all his fubſeguent co/?s, Hartley v. 


* 
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July, which was countermanded the 3d. Applica- court, and plain- 
tion was made to the defendant's attorney for the 3 
amount of coſts, down to the time of paying the . ſo to do, 
money into court; with an offer to allow the ſubſe- allowing the de. 
quent coſts, and ſettle the balance whichever way fagaant — 
it might be; the defendant's attorney refuſed, in- | 
ſiſting that he was intitled to his coſts from the com- 
mencement of the action. Rule why the maſter 


the time of paying the money into court, and the defend- 
ant's coſts from that time, to the countermanding the 
notice of trial; and why the defendant ſhould not pay 
the balance to the plaintiff, Per curiam On en- 
quiring of the maſter, it appears to be the conſtant 


have his coſts to the time of paying money into court, 


Bateſon, 1 Term Rep. 629. | | 
N. B. This now may be done by ſummons, p «* 
After verdict for the defendant, plaintiff moved Plaintiff comes 

to be allowed his coſts to the time of paying the wog. after 

money into court. Buller J, Though the plaintiff : 


was intitled to the coſts up to the time of paying i”. 
money into court, if application were made before wy 


trial, yet he comes too late after the trial. Rule re- 
fuſed. Stevenſon v. Yorke, 4 Term Rep. 10. | 


Tender, 


"TENDER: comes from the French, tendre, in Tender. 
Latin offerre, and in a legal ſenſe denotes as 
much as carefully to offer, or circumſpectly to 
endeavour, the performance of any thing belonging 
to us; as, to tender rent, is to offer it at the time and 
place where and when it ought to be paid; and it 
is an act done to fave the penalty of a bond, and 
of money for rent, or contract, before diſtreſs or 
action brought, It may be made in purſes, or 
bags, without ſhewing, ” telling the ſame, for it, 
i 4 | — 
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is the receiver's buſineſs to put it out, and tell it, 


Co. Litt. 208. a. ; and it muſt be by offering the 


bags to the plaintiff, and not holding them under 


his arm. Ney 74. 5 Co. 115. And every tender at 
the common law, or which is given by ſtatute, muſt 
be made before the writ ſued cut. Brown's Tend 9. 


See 21 Fac. I. c. 16. /. 5. e 

In an action of covenant for non-payment of rent, 
defendant pleaded a tender on the day. The witneſs 
proved, that defendant went purpoſely to pay his 


rent, and ſaid to plaintiff, 4* 7 am come to pay you fir 


ee the rent, but did not put down or ſhew the 
money. And it being proved' that plaintiff refuſed 
upon other ground than that of objecting to the 
quantum, or the quality, Buller J. held it to be a 
good tender in this caſe. Somerſet aff. Spring 1786, 
Crompt. 152. | | 
In Hilary term 1785, it was held, that a /ub- 
pena in the Exchequer being ſued out before tender 
made, was good. | 
In pleading a There is a difference in pleading a tender in an 
eee action of debt, and in an action on the caſe; in 
— debt, the damages are but aeceſſary, ſo that in 
damnir, in caſe pleading a tender to ſuch action, the defendant 


die ulterioribus 6 muſt pray Judgment of the damages * but in af- 


re ' ſumpſit, the damages are principal, and he is to 
plead ** ſemper paratus,” with a profert hic in curia, 
and ( pray judgment de ulterioribus damms.” Salk. 622, 
3 Salt. 344. 


Fender of goods If a tender at the day, of corn, or of any other 


— - goods of a periſhable kind, be pleaded with a re- 
EE. fuſal, there is no need to plead * awncore prifl.” 
9 Rep. 70. I Inſt. 207. | | 
Wherever the debt or duty ariſes at the time 
of the contract, and is not diſcharged by a tender 
and refuſal, it is not enough for the party who 
pleads the tender to plead;a tender and refuſal, and 
uncore priſ/; but he muſt alſo plead “ touts temps 
prifl.” Salk. 622. 12 Med. 152. Carth, 413. 
Every requiſite which is in a particular caſe ne- 
Leſſary to the validity of a tender muſt, in * 
Fenn e FEY * * 


Tender. 
ſuch tender, be ſhewed to have been complied with; 
elſe the plea is not good. Salt. 624. . 
Tender of ſtock muſt be at the laſt part of the day 
it can be accepted, Str. 777. and the uſual hours 
muſt be ſet forth, Ibid. 8 32. 

Formerly the plea of tender was pleaded in the 
fame manner as a plea in abatement, within the four 
days, but the following caſe allows it to be pleaded 


. after a juage's order. 


Time was given by a judge's order to plead, 


until #200 days before the eſſoign day of this preſent 


term, on the uſual terms of pleading iſſuably, &c. 
This order was not obtained till after the four days 
rule for pleading was expired, Before the term, and 
within the time allowed by the judge's order, the 
defendant pleaded a plea of tender, which plea was 
entitled as of the preceding term, Aſpinall moved to 
ſet it aſide, and for leave to ſign judgment. Winn, 
for defendant, ſaid, that it was a fair honeſt flea, in 
is own nature; and that it was within time, not 
being after imparlance, but as of the laft term, and 
alſo that it was an /uable plea within the meaning 
of the judge's order; though he acknowledged that 
a plea in abatement (though in ſtrictneſs indeed iſſu- 
able) would not be ſo, becauſe it tended to delay 
the plaintiff, The court concurred entirely in what 
Minn had urged in ſupport of the regularity of the 
plea, and the motion was denied. 1 Bury, 59. 
Riluick v. Maidman. | 
If you wiſh to plead a tender, as of the next term, 
obtain a judge's order for that purpoſe. A tender is 
pleadable to a quantum meruit. Settled on demurter. 
I Str, 576. Salk, 622. | 5 | 
Tender to the whole declaration is good. Ruled 
Trin. 19 Geo. 3 „ | 


0 


Tender of flocks, 


— 


Formerly tender 
pleaced within 
four days, 


But now may be 
pleaded after a 


Judge's order, 


The defendant cannot be permitted to plead non Non aſſump- 
oſump/it to the whole, and a tender as to part; be- elegans. 8 
cauſe if the general iſſue be found for the defendant, part, caonot be 


It will then appear in the record that no debt is pleaded. 


tue, and yet that the defendant admits ſomething to 
te due, Aaclallan v. Howard, 4 Term Rep. 194. 
| EE A tender 
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Tender made on A tender was made actually i the term, and before 


will not athſt 
Gefendant, 


Freſh demand 
and refulal, 


If plaintiff takes 

money out of ceed for further damages by joining iſſue on the ge- 

8 neral iſſue pleaded, confeſſing the tender in his te- 
| plication, | 

Tender by Tender of amends may be made by juſtices of the 

Juſtices. peace, within a month after notice given of an adlion 


Treſpaſs, 


the ſame day the tender was made, and a ſummon; 
taken out before Mr. J. Buller to entitle the bill 


actually filed. The judge ſaid, that it would not 
aſſiſt the defendant at all, for he could. not take ad- 


Tender. 


a bill filed againſt the defendant. The bill was filed 
(which was of Hilary term generally) the day it was 


vantage of it in pleading, there being no fradlion of 
a day, Hil. 30 Geo. 3. | 
A right to damages, on account of non payment 
of a debt, or non- performance of a duty, may, 
after being taken away by a tender and refuſal, be 
revived again by a demand ſubſequent to the ten- 
der and refuſal; a new cauſe of action ariſes from 
the non-payment or the non-performance thereof 
upon ſuch demand, 5 Bac. Abr. 12. Brownl, 71,; 
and therefore the plaintiff may reply ſuch ſubſequent 
demand and refuſal by the defendant, which & 
proved, plaintiff muſt have a verdict. If upon a 
tender pleaded, the plaintiff will not receive the 
money, but take iſſue upon the tender, and it 1s 
found. againſt him, the money is loſt for ever. Cv, 
Lit. 207. Hob. 199. Ld. Ray. 642. | 

If the plaintiff takes the money out, he may pro- 


intended to be brought againſt them, for any thing 
done by them in the execution of their office, and they 


may plead the ſame with Not Guilty, and any olle 


plea, 'with leave of the court; and in caſe they ſhall 
neglect to make ſuch tender, they may, before ifſu: gi 


joined, pay money into court, 24 Geo. 2. c. 44+ /+ 24+ 25 


The defendant may, to a treſpaſs 9uare cauju 
fregit, plead a diſclaimer, and that the treſpaſs wi th 
by negligence, or involuntary, and tender of ſuff. . K, 
cient amends before action brought; whereupon, ot 
on ſome of them, the plaintiff ſhall be enforced t0 


join iſſue, Stat, 21 Fac. I. c. 16. 
J 5 2 Ja , . Trend 


- which there is the king's ſtamp, is good; for all ſuch coined at the 


tiff cannot plead tender of rent and coſts in bar of 


Tender. : 35 267 


Tender may be made before action, for any un- under aiftreſs 
lawful act done by a perſon who has diſtrained for for rent. 
rent juſtly due, 11 Geo. 2. c. 19. . 20.; likewiſe in | 
diſtraining for money juſtly due for the relief of the 
poor. 17 Geo. 2. c. 38. J. 10. | | | 

A tender in any money coined at the Mint, upon Any money 
money is good in proportion to its value, without a . | 
proclamation. Salk. 446. Comb, 387. Ot | 

To an avowry for damage feaſant in replevin, To arfavowry 
tender muſt be pleaded to have been made before for damage fea- 
impounding z for it is not within the /atute of Fac. I. RY — 
which goes only to treſpaſs, where tender of 
amends may be pleaded to have been made at any 
time before action brought. Lutw. 1596, | 

To an avowry for rent, the plaintiff may plead a In a plea in bar 
tender and refuſal, without bringing the money in- of nb, 
to court, becauſe if the diſtreſs were not rightfully a 
taken, the defendant muſt anſwer the plaintiff his not to be 
damages. Bull, 60, Salk, 584. brought into 


But if the diftreſs were rightfully taken, the plain- 
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an avowry for rent in any caſe, unleſs the diſtreſs 
was made of corn, graſs. &c. growing on the pre- 
miſes; and then ſuch plea is given by 11 Ges. 2. 
6. 19. . 9. | 2 
If a tender be pleaded with a toutjour priſt, and 
the money brought into court, in caſe the plaintiff 
would go for further damages, be muſt not take the 
money out of court, but take iſſue on the tender, 
or reply a reque/t and refuſal; and if ſuch iſſue is 
found againſt him, he will be barred of his action : 
but if he take the money out of court, judgment is 
given for the defendant to go quit. Ld. Ray. 774. 
CH v. Jones. | | 5 

The money cannot be taken out by the defendant, 
though he has a verdict, Str. 1027. Cox Vo 
Ribinſon, | : 55 

On a plea of tender with a profert in curia, of the If the money be 
money, if the money be not paid into court, the not paid into 
plaintiff may ſign judgment. Str, 638. Pether v.“ 

ne ; | | Shelton, 
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Bank notes 


treated as money both at home and abroad, treated as money, as caſh, 
ad. —_ 2 . 83 . 
and paid and received as caſb, and it is neceſſary for 


here and abro 


of the plea, which is to be ſigned by counſel, and 


be eftatliſhed and ſecured. Miller v. Race. 1 Burr, 


l bequeaths money or caſh, and are never conſidered as 


Ar, 319e 


95 Tender. 


Shelton. The money is paid to Meſſrs. Provt and 
Mebb, who give a receipt for the ſame in the margin 


filed with the clerk of the papers, | 
If there is a plea of tender as to part, and non 
e as to the reſidue, and the iſſue on the ten- 
der being found for the defendant, the balance 
proved is under 405. yet the defendant, though 
within the juriſdiction of the county coutt of 
Middleſex, is not entitled to coſts under 23 Ges. 2, 
c. 33+ J. 19. Nor if the debt is reduced under 405, 
by a ſet- off. Doug. 448, 449. Heaward v. Hopkins, 
Buller J. This court has never yet determined that 
a tender of ban# notes is at all events a good tender; 
but if they have been offered, and no objeQion has 
been made on that account, this court has conſidered 
it as a good tender; and very properly ſo; for bank 
notes paſs in the world as caſh. In this c:urt we 
have always been inclined to conſider them as money, 
though the queſticn has never yet been directly deter- 
mined. Mrigbt v. Reed. 3 Term Rep. 554. Lord 
Mansfield. A bank note is conſtantly and univerſally, 


the purpoſes of commerce that their currency ſhould 


459. They are treated as money in the ordinary 
courſe and tranſaction of buſineſs, by the general 


conſent of all mankind; which gives them the cre- tha 
dit and currency of money, to all intents and purpoſes: ; 
They are as much money as guineas themſelves are; ann 


or any other current coin, that is uſed in common 
payments as moneyor caſh, They paſs by a will which 


ſecurity for money, but as meney itſelf. On payment 
of them, the receipts are always given for money, not 
as ſecurities or notes. Tbid, A tender of a bank note 
as money, is not, /tri#ly ſpeaking, a good tender; 
but if the tenderer offer to get the money for the 
note, this makes it a good tender, 2 Eg. Cd. 


Pleas 


: [ 269 J 


Pleas in Abatement, | 


married to one William Morris then and ſtill her 
huſband, and living, to wit, at London aforeſaid, in 
the pariſh and ward aforeſaid, and this the ſaid Mary 
js ready to verify; wherefore becauſe the ſaid illiam 
Marris is not named in the ſaid bill, the ſaid Mary 
prays judgment thereof, and that the ſame may be 
quaſhed, &c, F 


his original writ, by the name of Thomas Stout, in 


aforeſaid, and by the chriſtian name of Fohn, hath 
always ſince his baptiſm hitherto been called and 
known; without this, that the ſaid 7%n now is, or 


the ſaid James, or ever before was, or at any time 
lince hath been called or known by the chriſtian. 
name of Thomas, as by the ſaid writ is above ſup- 
poſed ; and this he the ſaid John is ready to verify: 
wherefore he prays judgment of the ſaid writ, and 
that the ſame may be quaſbed, Wc, J. MV. 


annexed, with the clerk of the papers. 
. . James Letch plaintiff, 
ln the King's Bench. 7 and a 


John Stout, ſued by the name of 
Thomas Staut, defendant, - 


bereto annexed is true in ſubſtance, and matter of 


act. | a | 
Sworn, Ge. Jon Stout. 
| | 5 fs 


ND the ſaid Mary in her own proper perſon coverture plead- 
comes and ſays, that ſhe now is, and before ed in abatement 
and at the time of exhibiting the bill of the ſaid if. RIP 
Jahn, was, and ever fince hath been, covert and 


And he againſt whom the ſaid James hath iſſued Miſnomer 


| | chriſti me 
his proper perſon comes and pleads that he was bap- t Ae ahem by 


tized by the name of John, to wit, at Veſiminſter original, 


a the time of ſuing forth the faid original writ of 


The defendant is to file this plea and 9 Javit 


John Stout, of, c. mealman, the defendant in amavit to be 
this cauſe, maketh oath and ſaith, That the plea annexed to pleas 
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Replication to a 
plea of miſnomer 
'S | In the ſurname, 
5 that defendant is | a 
known as well cauſe he ſays, that the ſaid John, at the time of 
by one. name as 


chael Tew, jointly, and not by the ſaid Jobn Mead 
only, which ſaid John Wilſon, Charles Roberts, and 


the ſame may be quaſhed, G&W. W.B 


C. P. for precedents. 34 Ed. 289. 


Pleas in Abatement: 


To be ſworn before a judge, and ingroſſed on a 
treble ſixpenny ſtampt paper. | 

And the ſaid James ſays, That notwithſtanding 
any thing by the ſaid Fohn above in pleading al- 
ledged, the ſaid bill ought not to be quaſhed, be. 


exhibiting the bill of the ſaid James, and before, 
was called and known as well by the name of Hod | 
as by the name of Oady, as by the ſaid bill is above 
ſuppoſed ; and this he prays may be inquired of by 


the country, &c. J. M. i 
a 


And the ſaid John in his own perſon comes and 
defends the wrong and injury, when, Cc. and ſays, 
That the ſuppoſed promiſes and undertakings in the 
ſaid declaration mentioned, if any ſuch were made, 
were and each of them was made, by the ſaid John 


Mead and John Wilſon, Charles Roberts, and Mi. 


Michael Tew, are ſtill alive; to wit, the ſaid Joby 
Wilſon, in the iſland of ; the ſaid Chars 
Roberts, late at Liverpool, in the county of Lan- 
caſter, but now on a voyage at ſea, and the ſaid 
Michael Teaw, in Liverpol aforeſaid ; and this the 
faid Fohn Mead is ready to verify ; wherefore, be- 
cauſe the ſaid John Wilſon, Charles Roberts, and 
Michael Tew are not named in the ſaid bill, the 
ſaid John Mead prays judgment thereof, and that 


If a plea in abatement is to be pleaded in an action 
brought by original. Yide my New Ir/t, Cler, in 


General Jſſues. 


HE general iſſue, or general plea, is what tri 
verſes, thwarts, and denies at once tie 
whole declaration, without offering any ſpecial 
matter whereby to evade it; as in treſpaſs, . 


.® 


General Jtues - > 
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4 armis, or on the caſe, non culpabilis, not guilty z in 
gebt upon contract, nil debet, he owes nothing; in 
debt on bond, non ef fadtum, it is not his deed, or 
on an aſſumpſit, non aſſumpſit, he made no ſuch 
promiſe; or in a real action, mul tort, no wrong 
done; nul deſſeiſin, no deſſeiſin; and in a writ of 
right, the miſe or iſſue is, that the tenant has more 
right to hold, than the demandant has to demand. 
Theſe pleas are called the general iſſue, becauſe by 
importing an abſolute and general denial of what is 
alledged in the declaration, they amount at once to 
an iſſue, by which is meant, a fact affirmed on one 
ſide, and denied on the other. | 
No general iſſue need be ſigned by counſel, but 
it is to be ingroſſed on a treble penny ſtampt paper, 
and delivered to the attorney for the plaintiff, or 
may be entered in the book kept by the clerk of the 
judgments, pay 64d. | Rs 
And the ſaid John, by R. C. his attorney, comes Nen aſumpſe. 
and defends the wrong and injury, when, Sc. and 
ſays, that he did not undertake or promiſe, in man- 
ner and form as the ſaid A. B. hath above thereof 
complained againſt him, and of this he puts himſelf _ 
upon the country, &c, 1 | 5 
And the ſaid John, by R. C. his attorney, Ma factum. 
comes and defends the wrong and injury, when, ER 
Cc. and ſays, that the ſaid writing obligatory (or 
indenture) in the ſaid declaration mentioned, is not 
his deed; and of this he puts himſelf upon the 
country, Sc. | | 
And ſays, that he does not owe to the ſaid Nil deber. 
Richard the ſaid ſum of 1001. above demanded, or 
any part thereof, in manner and form as the ſaid 
Richard hath above thereof complained- againſt 


bim; and of this he puts himſelf upon the country, 
CG 


That he doth not owe to our ſaid lord the king, Same to a gui 
and to the ſaid Richard, who ſues as aforeſaid, the %% action. 
lad ſum of 1001. above demanded, or any part 
thereof, in manner and form as the ſaid Richard 
ih above thereof complained againſt him; and 
6 this he puts himſelf upon the country, Oc. 

| 6 Cur, 


= : 
. EAR AR a a 


Ta as — ;.. 
: ; 


— —— —— 
———— I 


—_— — — — 


* 


22 Exneral Jus... 


Cur. Not guilty to an action of debt on 10 Ann. 
c. 16. is not a nullity; and indeed it ſhould rather 
ſeem that this is a good plea; for as this is an 
action for an offence under a penal ſtatute, the de- 
fendant by ſuch a plea, ſays that he is not guilty of 
the offence, Upon a devaſtavit againſt executors, not 
_ - guilty may be pleaded as well as nil debet, Coppin qui 

tam v. Carter. Term Rep. 1 V. 462. 

' Non afſumpſit That the ſaid A. B. in bis life-time did not un- 
 Peflatoris. dertake or promiſe, in manner and form as the 
ſaid Richard hath above thereaf complained againſt 
him; and of this he puts himſelf upon the country, &. 
Nun detinets That he doth not detain from the ſaid Richard 
| the ſaid indenture of leaſe, in manner and form as 
the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 


Bo country, Cc. i 
Not guilty in That he is not guilty of the ſuppoſed treſpaſs 
treſpaſs, above laid to his charge, in manner and form as 


the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 

Xt | country, &c. 1 | | 
Not guilty in That he is not guilty of the ſuppoſed treſpaſs and 
_— and affault above laid to his charge, in manner and form 
185 as the ſaid Richard hath above thereof complained 
againſt him; and of this he puts himſelf upon the 

8 country, Cc. 4 1 

Not guilty in That he is not guilty of the premiſes above laid 
2 to his charge, in manner and form as the faid 
Richard hath above thereof complained againlt 
him; and of this he puts himſelf upon the country, &. 
Non aſſumpfit And the ſaid John, by J. S. his attorney, comes 

and notice of and defends the wrong and injury, when, &c, and 
3 ſays, that he did not promiſe or undertake, in man. 
on a treble 1d, ner and form as the ſaid Benjamin hath above thereof 
paper, and need complained againſt him z and of this he puts himſelf 

ok, upon the country, &c. _ 5 
298 | Benjamin Philpot, Plaintifh 

In the King's Bench. and 

| | | John Shears, Defendant, 

Notice of fet-off Take notice that the above defendant will at the 


for work and 4 i i f d inf 
jor wore and trial of this cauſe give in evidence, an = 
| horſes, &cs | 


that the plaintiff before and at the time of the 
commencement of this ſuit, was, and ftill is, in- 
debted unto the ſaid defendant in the ſum of 200/. 
for the uſe and hire of divers horſes, mares, and 
geldings, by him the ſaid defendant, before then let 
to hire to the ſaid plaintiff, and at his requeſt; and 


chandizes, before then carried by and in divers to the plaintiff's 
fendant, for the aid plaintiff, and at bis like re- 99500 the” 
queſt; and for work and labour before then done trial, to be pro- 
and performed by the ſaid defendant and his ſer- 99 ingrofed 
vants, and with his horſes, carts, waggons, and gampt.paper. 
other carriages- for the ſaid plaintiff, and at his like | 
requeſt; and alſo for money before then paid, laid 

out, and expended by the defendant for the ſaid 

plaintiff, and at his like requeſt; and for money by + 

the ſaid defendant before then lent and advanced to 

the ſaid plaintiff, and at his like requeſt ; and for 

money by the ſaid plaintiff before then had and re- 

ceived to and for the uſe of the ſaid defendant, and _ 

for divers goods, wares, and merchandizes, by the 

ſaid defendant before then fold and delivered to the 

lad plaintiff, and at his like requeſt ; and for mo- 

ney due and owing from the ſaid plaintiff to the 

ſaid defendant upon an account ſtated between 

them; which ſaid ſum of 200. is ſtill due and 


| owing from the ſaid plaintiff to the ſ.id defendant, 
and out of which ſaid ſum of money, he the ſaid 
defendant will, at the trial of this cauſe; ſet off and 
„ao to the ſaid plaintiff fo much thereof againſt 
1 any demand of the ſaid plaintiff, to be proved at the 
4 WY #9 trial, as will be ſufficient to ſatisfy and diſcharge 
1 WH {uch demand, purſuant to the ſtatute in ſuch caſe 
of BY ade and provided. Dated the 11th day of Novem- 
„1791. ft Tous; Ts. 

To Mr. A. B. Plain- F. S. Defendant's 
f, tiff's Attorney, Attorney. 
a 
the | 
ſilt, T In 
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for the carriage of divers goods, wares, and mer- To be delivered 


waggons, Carts, and other carriages of the ſaid de- ne, and if 
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274 | General Jfues. 


Notice of ſet-oF Take notice, That the above defendant will, at 


In the King's Bench. | n 
5 | Edward Willis, Plaintiff, 
8 Between 17. as and 
> +514 eee Defendan. 


for money due the trial of this cauſe, give in evidence and, inſiſt 
— in that he the ſaid defendant heretofore, to wit, in 
N. B. Put the this preſent Trinity term, in the thirty-firſt year 
non offumpfifirſt, of the reign of our lord the now king, in the court 

of our ſaid lord the king, before the king himſelf 


(the ſaid court then and ſtill being holden, at Vf. . 

'  minfler, in the county of Middljex) by bill, with- Wil | 
out the writ of our ſaid lord the king, and by the 0 
conſideration and judgment of the ſame court, reco- | 
vered againſt the above- named plaintiff 410. 1c, . 
which, in and by the ſaid court, were then and there 5 
adjudged to the ſaid defendant, for his damages 10 
which be had ſuſtained, as well by reaſon of the he 
not performing certain promiſes and undertakings "I 
then lately made by the ſaid plaintiff, to the ſaid de- 55 
ſendant, and whereof he the ſaid plaintiff was con- 200 
victed, as for his coſts and charges by him about his Ne! 

" ſuit in that bebalf expended, as by the record and ho 
proceedings thereof, remaining in the ſaid court of ll 
our ſaid lord the king, before. the king himlelt, bis 
to wit, at eſiminſter aforeſaid, more fully appears; A 
which ſaid judgment is ſtill in full force and effect, WF -.. b 
not 1 ſatisfied, or otherwiſe vacated; and lays - 
that under and by virtue of the ſaid judgment, be in that 
the ſaid plaintiff, before and at the time of the com. om | 


mencement of this ſuit, was, and ſtill is, indebted 

to the ſaid defendant in a large ſum of money, to 
wit, in the ſaid ſum of 41/. 105.3 and out of 
which ſaid ſum of money he the ſaid defendant will 

at the ſaid trial, ſet off and allow to the ſaid plans 

tiff, ſo much thereof againſt any demand of him th, 

_ faid plaintiff, to be proved at the ſaid trial, 28 wil 
be ſufficient to ſatisfy and ditcharge ſuch demand 
according to the form of the ſtatute 1n ſuch caſe mais 
and provided, Dated, Se. Yours, % 


* - 


$Id 7 275 1 


Spettal Pleas. 


AS the ſaid John, by J. B. his attorney, Plea of 


comes and defends the wrong and injury, % Ae 2 
when, Cc. and ſays, That he did not undertake ef limitations. 


and promiſe, in manner and form as the ſaid 


Richard hath above thereof complained againſt him; To be ingroſfed 
and of this he puts himfelf upon the country, &c. on treble penny, 


And for further plea in this behalf, the ſaid John, re af os 


by leave of the court here, for this purpoſe firſt had payers, 
and obtained, according to the form of the ſtatute 
in ſuch caſe made and provided, ſays, that the ſaid 
Richard ought not to have or maintain his aforeſaid 
action thereof againſt him, becauſe he ſaith, that 
he did not undertake or promiſe, at any time within 
ſix years next before the day of exhibiting the bill of 
the ſaid Richard in manner and form as the ſaid 
Richard hath above thereof complained againſt him; 
and this the ſaid John is ready to verify; wherefore 
he prays judgment, if the faid Richard ought to 
have or maintain his aforeſaid action thereof againſt 
him, Cc. | | J. M. 


ſaid John, by him ſecondly above pleaded in bar, 
lays, that he by reaſon of any thing by the ſaid John 

in that plea above alledged, ought not to be barred 
from having or maintaining his aforeſaid action 
thereof againſt him, becauſe he ſays, that the ſaid 
fon did, within ſix years next before the day of 
ididiting the bill of him the ſaid Richard, to wit, 
inthe day of in the year of our Lord 

191, at Mſiminſier aforeſaid, undertake and pro- 

niſe, in manner and form as the ſaid Richard hath 


d John doth the like. 


„ Maſiminſter, 


And the ſaid Richard, as to the ſaid plea of the Replication, 


dove thereof complained againſt him; and this he . B. This re» 
ays may be inquired of by the country. And the plication the 
2 as well to try — 
Is iſſue, as the ſaid other iſſue above joined, let there needs no 


Jury thereupon come before our lord the king at counſel's hand. 


9 


* 


— . 4 
fo ads ate 
- — — 
2 REIT 
wx" 
rote 


A So on, nat gadnrl 


2 . 2 N 


Nn Se ig dere AB <tr vo - 1 g a a nf. 
We ET RY 1 3 33 „ oe Sas Ws "Lc. -c-— 8 ty, ins OO Pan. 
5 — — — 8 4 - 4 8 — n c el as, LI : rn ny CELTS I" RY 8 8 
FZ nn A A grep „ — n 
R PPP A CCC 
* oy: 2 wh , ; = "2 F - A Y ? Rea; a 
e — — 5 , ES 


hes; 


8 


N 


"I — . N : 
3 Fg) _ ; 2 Mn 8 
ax ey y 1 5 « ew? 2 2 * 
Fes ge og . 238 W RF = TONY 
6 . Ah 1 * n 1 r 
. 0 5 5 . * n 1 * n EE FRG 
5 0 , IM 4 a ; ewas 8 5 7 : Tres x 8 * . 8 , N — ag IH F 8 ? = 242k % 2 EO; Tra , oy, 5 a 2 oo” rt, 8 r „ — 
1 | ; 2 0 — — n c Fe ? 8 2 3 OR 
rene, * 1 1 80 wm — = pe ale 1 — - 1 [63 - n TY S644 N 5 * 5 9 
— athy: pens at Pra ww Sona 4 . Were 5 5 5 ES * p 8 8 bs BE os 4 "08 "x; Ss. * 5 — * , . > 4 
: ; , . Ka — - dio 5 9 - . 1 : 8 43-4 2 tA 1 
. 0 - n 1 9 2 l gs F r a 
— 5 ; : ö 8 n " 2 on MM 8 8 PE vn r 7 Wer * 5 3 1 
— OI p N N - pe n .. if Ge "> 2:06 N p r XS. . a 8 9 r RN 
S N 1046" ee on wes > To FI Tan bf Y Ry EYE S 7 D * Dre La ** l "fm 1 8 n 
enn CW T (ar, © 5 Fl ee 8 rn W gant =p „ l 
3 2 W 3 b RS JIE Y - * 4 a _ 
5 < R p Fo 04>. 5 +; - : - 
> We - LIM 3 


n 


ee H 
„ 28 


2 —— 
CO 8 „ 
— e 


; : % 
Wins rr . CERES; 
is - ——— . 


2 —-— 


= a= 
2 2 1 2 


— — L. E--2 


276 


- Plea of ſet-off 
. for money lent, 


laid out, and 


bad and te- 


ceived. 


bw 
We 


the time of the e hibiting the bill of the ſaid Richard 


Special Pleas, 
W:fminfter, on, &c. by whom Sc. and e ei 


ther, c. to recognize, c. becauſe as well, Cc. 
And the ſaid John, by R. P. his attorney, comes 
and defends the wrong and injury, when, c. and 
ſays that the ſaid Rzjchard ought not to have his 
aforeſaid action thereof maintained againſt him, 
| becauſe he ſays, that the ſaid Richard, before and at 


againſt the ſaid Jobn, that is to ſay, on the iſt day 
of June, in the year of our Lord 1791, at ,. 


_ - minſler aforeſaid, in the county aforeſaid, was and 


of any thing by the ſaid Fohn above in pleading i 
| Jedged, ought not to be barred from having 44 


ſtil! is indebted to the ſaid John in a large ſum of 
money, (that is to ſay) in the ſum of 100), of lawful 
money of Great Britain, for ſo much money by the ſaid 


| 

| Fobn before then lent and advanced to the ſaid Ri. | 
chard, and at his ſpecial inſtance and requeſt; and t 
in the further ſum of 100. of like lawful money, t 
for money before that time paid, laid out, and ex- f 
pended by the ſaid Fohn, to and for the uſe of the a 
faid Richard, and at his like inftance and re- al 
queſt ; and in the further ſum of 100/. of like lau- 01 
ful money, for money by the ſaid Richard before that ſo, 
time had and received, to and for the uſe of the ſaid rec 
Fohn. And the ſaid John further ſays, that the ſaid an 
ſeveral ſums of money ſo due and owing fromthe tal 
ſaid Richard, to the ſaid John, as aforeſaid, exceed dat 
the damages ſuſtained by the ſaid Richard, by reaſon he | 
of the not performing the ſaid ſeveral promiſes and pray 
undertakings of the ſaid John, in the ſaid declari- or 
tion mentioned; and that out of which faid ſereni him, 
ſums of money, he the ſaid John is willing, and A 
hereby offers to ſet off and allow to the ſaid Richi any 
the full amount of the ſaid damages, according to the aboy 
form of the ſtatute, c.; and this the ſaid John is readf and x 


to veriſy: Wherefore he-prays judgment, if the ſl 

Richard ought to have his aforeſaid action thereo 

maintained againſt him, &c, J. A. 
And the ſaid Richard ſays, That he, by red 


maintaining his aforeſaid action thereof * 4 
2 ; 5 | | ecauk 


| Speeial Pleas. l 


vecaule he ſays, that he the ſaid Richard was not, 


nor is indebted to the ſaid John in manner and form 


as the ſaid John, hath in his ſaid plea in that behalf 
above alledged; and this he the ſaid Richard prays 
may be inquired, of by the country; and the ſaid 
John doth the like, c. Therefore let a jury there- 
upon come, &c, 5 | 
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And the ſaid John, by S. U. his attorney, comes Plea of itisfac= 
and defends the wrong and injury, when, Cc. and tion in aſſump- 


ſays, that the ſaid Richard ought not to have or o- 


maintain his aforeſaid action thereof againſt him, 
becauſe he ſays, that after the making of the ſe- 
veral promiſes and undertakings in the faid declara- 


tion mentioned, to wit, on the firſt day of May, in 


the year of our Lord 1784, at London aforeſaid, in 
the pariſh and ward aforeſaid, the ſaid John delivered 
to the ſaid Richard one hogſhead of ſugar, in full 
ſatisfaction and diſcharge of the ſaid ſeveral promiſes 
and undertakings in the faid declaration mentioned, 
and of all damages and ſums of money thereupon due, 
owing; or accrued; and which ſaid hogſhead of 
ſugar the ſaid Richard then and there accepted and 
received of and from the ſaid John in full ſatisfaction 
and diſcharge of the ſaid ſeveral promiſes and under- 
takings in the ſaid declaration mentioned, and of all 
damages and ſums of money as aforeſaid ; and this 
he the ſaid John is ready to verify; wherefore he 
prays judgment, if the ſaid Richard ought to have 
or maintain his aforeſaid action thereof againſt 
him, Cc. 


And the ſaid Richard ſays, That be, by reaſon of Replication 


any thing by the ſaid John in his aforeſaid plea thereto 


above alledged, ought not to be barted from having 
and maintaining his aforeſaid action thereof againſt 


him, becauſe. proteſting that the ſaid John did not 
deliver to him the ſaid Richard the ſaid hogſhead of 


ſugar in the ſaid plea mentioned, in full ſatisfaction 
or diſcharge of the ſaid ſeveral promiſes and under- 


takings in the ſaid declaration mentioned, or of any 


or either of them, or of all or any part of the da- 
mages or ſums of * thercupon due, owing, or 


3 accrued, 
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Non aſfumpf. to 


Special Pleas. 


accrued, in manner. and form as the ſaid John hath 


above in bis ſaid plea in that behalf alledged; for 
replication in this behalf, the ſaid Richard ſays, that 
he did not accept or receive the faid hogſhead of 
ſugar of or from the ſaid John, in full ſatisfaction 
or diſcharge of the ſaid ſeveral promiſes and under- 
takings in the ſaid declaration mentioned, or of an 
or either of them, or of all or any part of ſuch da- 
mages or ſums of money 2s aforeſaid, in manner 
and form as the ſaid Richard hath above in his ſaid 
plea in that behalf alledged; and this he the ſaid Ri- 
chard prays may be inquired of by the country; and 
the (ſaid John doth the like, &c. Therefore, c. 
And the ſaid T. by A. B. his attorney, comes 


part, and a n- and defends the wrong and injury, when, Qc.; and 


der to the teſi- 


as to the ſaid ſeveral promiſes and undertakings in 
the ſaid declaration mentioned, except as to 4/. and 
45. parcel of the ſaid ſeveral ſums of money in the 
ſaid declaration alſo mentioned, ſays, that he did not 


undertake and promiſe, in manner and form as the 


ſaid JF. bath above thereof complained againſt him, 
and of this he puts himſelf upon the country. And 
as to 4. and 4s. parcel] of the ſaid ſeveral ſums of 
money in the ſaid declaration mentioned, the ſaid 
T. ſays, That the ſaid J. ought not to have or 


maintain his aforeſaid action in this behalf againſt - 


him the ſaid T. to recover any more or greater da- 
mages than the ſaid 40. and 4s. in this behalf, be- 
cauſe he ſays, That he the ſaid T. always from the 
time of making the ſaid ſeveral promiſes and under- 
takings in the ſaid declarztion mentioned as to the 
ſaid 4/. and 4s. always hitherto was, and til is, 
ready to pay to the ſaid J. the ſaid ſum of 4). and 


The day may be 45. and that he the ſaid 7. before the exhibiting of 


ftated under a 


ſcilicet, 


the bill of the ſaid J. to wit, on the 22d day of 
April, in the ſaid year of our Lord 1784, at, &. 
in the ſaid county, tendered and offered to pay 10 
the ſaid J. the ſaid 4Z and 45.3 which ſaid 4. and 
45. the laid J. then and there wholly refuſed to 
receive from the ſaid T.; and the ſaid T. now bring 
the ſaid 4/. and 45. here into court, ready BY 

pu 


Bec 


Special Pleas. | 


raid to the (aid J. if be the ſaid I. will accept the 


ame; and this he is ready to verify; wherefore he 


prays judgment, if the ſaid F. ought to have or 


maintain his aforeſaid action thereof againſt him, to 


recover any more or greater damages than the ſaid 
4. 45. in this behalf, &c. M. 
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And the ſaid J. as to the ſaid plea of the ſaid Replication de- 


T. by bim above pleaded, as to the ſaid 41. and 45. 
parcel of the faid ſeveral ſums of money in the ſaid 
declaration mentioned, ſays, That he, by reaſon of 


N 


any thing by the ſaid 7. in that plea above al- 


ledged, ought. not to be barred from having and 


maintaining his aforeſaid action thereof againſt him 
torecover his full damages in this behalf; becauſe he 


ays, that the ſaid T. did not tender or offer to pay 


to the ſaid J. the ſaid 40. and 4s, in manner and 
form as the ſaid T. hath above in pleading alledged ; 


ying the ten- 


der. 


and this he prays may be inquired of by the coun- | 


try, and the ſaid 7. doth the like. Therefore, &c, 


Join iſſue as to the non aſſumpſit, and at the end f If the plaintiff 


the plea of tender, ſay: And hereupon the ſaid plain- 
tiff freely takes and accepts out of court here the 


ſaid plaintiff is ſatisfied ; and as to the trial of the 


a jury thereupon come before our lord the king at 
Haſiminſter, on next after 
| | by whom, Cc. and who neither, 
Tc, to recognize, &c, becauſe as well, Cc. the 
lame day is given to the parties aforeſaid, at the 
ſame place. 177 ; CHEE 
N. B, This iflue is made up by the clerk of the 


papers, | 


a the time of the making the ſaid ſeveral promiſes 
and undertakings in the ſaid declaration mentioned, 
Was under the age of 21 years, to wit, of the age 
of 18 years, and no more, to wit, at London afore- 
laid, Cc. and this he is ready to verify; where - 
toe, Cc. 0 a 


iſſue above joined between the parties aforeſaid, let 


7 4 * Aud 


accepts the mo- 
ney, and goes 
: 1 for further da- 
ſaid 41. and 4s, ſo tendered and paid into court as mages. 


aforeſaid; therefore, as to the ſaid 47. and 4s. the 


Becauſe he ſays, that he the aid defendant, Plea of infant y. 
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Plea of judg- 


mer;t recovered 


in C. . in aſ- 
ſumpſit. 


„ 
s 


The like ples of And the ſaid 7. and . by I. T. their attorney, 
a judgment reco- come and defend the wrong and injury, when, &. 


vered in debt. 


of his preſent majeſty, impleaded the ſaid RA 


of Miaddltſex, in a certain plea of treſpaſs on the 


| ſaid, at JYe/imin/ler aforeſaid, more fully appears; 
which ſaid judgment ſtil] remains in its full force, 


aforeſaid action thereof maintained againſt them, 


And the ſaid Roger, by J. S. his attorney, comes 
and defends the wrong and injury, when, Sc. and 
ſays, that the ſaid C. ought not to have or main- 
tain his aforeſaid action thereof againſt him, be- 
cauſe, he ſays, that beretofore, to wit, in Trinity 
term, in the 3iſt year of the reign of his preſent 
majeſty, the ſaid C. impleaded the ſaid Roger, in 
his ſaid majeſty's court, before Alexander lord Lough- 
borough, and his companions, then his majeſty's 
juſtices of the bench at We/imin/ter, in the county 


caſe, on promiſes, to the damage of the ſaid C. of 
601. on occaſion of the not performing the very 
ſame identical promiſes and undertakings in the ſaid 
declaration mentioned, and ſuch proceedings were 
thereupon had in the ſaid court of the bench afore- 
ſaid in that plea ; that afterwards, to wit, in that 
very ſame Trinity term, in the 31ſt year aforeſaid, 
the ſaid C. by the conſideration and judgment of the 
ſaid court, recovered againſt the ſaid R. in that 
plea 60/. for his damages which he had ſuſtained, 
on occaſion of the not performing the very ſame 
identical promiſes and undertakings in the ſaid de- 
claration mentioned, and whereof the ſaid Roger was 
convicted, as by the record, and proceedings there- 
of, remaining in the ſaid court of the bench afore- 


ſtrength and effect, not in the leaſt reverſed, ſet 
aſide, paid off, annulled, ſatisfied or diſcharged; 


and this he is ready to verify by the ſaid record; 


wherefore he prays judgment, if the ſaid C. ought 
to have or maintain bis aforeſaid action thereof 
againſt him, &c. J. Morgan, 


and ſay, that the ſaid W. ought not to have his 


becaufe they ſay,” that the ſaid V. heretofore, t0 
wit, in term, in the * year of the rein 


in 


\ 
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I. in his majeſty's court before Alexander lord 
Loughborough and his companions, then his majeſty's 
juſtices of the bench, at Wejiminfter, in the county 
of Midileſex, in a certain plea of debt, for 8]. 
of and upen the ſaid identical writing obligatory in 
the faid declaration mentioned; and fuch proceed= 
ings were thereon had, in the ſaid court of the 
bench aforeſaid, in that plea; that the ſaid V. af- 
terwards, to wit, in that ſame term, in the Re 
year aforeſaid, by the conſider ation and judgment 
of that court, recovered in the ſaid plea, againſt the 
ſaid F. and V. his debt aforeſaid, and alſo 5. 
which in the ſaid court of the bench aforeſaid, were 
adjudged to him, for his damages which he had 
ſuſtained, on occaſion of the detaining of the ſaid 
debt, whereof the ſaid J. and V. were convicted, 
as by the record, and proceedings thereof, ſtill re- 
maining in the ſaid court of the bench aforeſaid, at 
Wi/tmin/ter aforeſaid, more fully appears, which ſaid 
judgment ſtill remains in its full force, ſtrength, and 
effect, not in the leaſt reverſed, ſet aſide, paid off, 
ſatisfied or diſcharged; and this they the ſaid J. and 
M. are ready to verify, by the ſaid record; wherefore 
they pray judgment, if the ſaid W. ought to have his 
aforeſaid action thereof maintained againſt them, &c. 

And the ſaid James, by J. AH. his attorney, Plea of non aſ- 
comes and defends the wrong and injury, when, Cc. ſumpfit and plens 
and ſays, That the ſaid B. C. in his lifetime did not *4ninfravice 
undertake or promiſe, in manner and form as the 
lad John hath above thereof complained againſt him; 
and of this he puts himſelf upon the country, Cc. 
And for further plea in this behalf, by leave of the 
court here for this purpoſe firſt had and obtained, 
cording to the form of the ſtatute in ſuch caſe made 
and provided, the ſaid Fame: ſays, that the ſaid Fohn 
ought not to have or maintain his aforeſaid action 
thereof againſt him, becauſe he ſays, that he hath 
fully adminiſtered all and ſingular the goods and 
chat-els, which were of the ſaid B. C. deceaſed, at 
I the time of his death, and which have ever come to 
x "oF 
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5 282 __ Special Pleas. 


or been in his hands to be adminiſtered, to wit, at 
London aforeſaid, &c. ; and that he the ſaid James 
hath not, nor, on the day of exhibiting the bill of 
the ſaid John, or at any time ſince, had any goods 
or chattels which were of the ſaid B. at the time 
of his death, in the hands of him the ſaid James to 
be adminiſtered ; and this he the ſaid James is ready 
to verify ; wherefore he prays judgment if the ſaid 
John ought to have or maintain his aforeſaid action 
thereof againſt him, &c. „„ 
Plea of plere ads. Non aſſumpſit. And for further plea, in this be - 
miniſravit, and half the ſaid S. (as in the former plea) by leave of 
Auer ang out- the court, &c. ſays, that ſhe the ſaid S. hath fully 
8 adminiſtered all and ſingular the goods and chattels, 
which were of the ſaid V. at the time of his death, 
and which have ever come to or been in her hands to 
be adminiſtered, to wit, at London aforeſaid, c. and 
that ſhe the ſaid S. hath not, nor on the day of ex- 
hibiting the bill of the ſaid T. or at any time ſince, 
had any goods or chattels, which were of the ſaid 
I, at the time of his death, in her hands to be ad- 
miniſtered ; and this ſhe. is ready to verify; where» 
"8 fore, c. And for further plea in this behalf, the 
= ſaid S. by like leave of the court here for this pur- 
1 poſe firſt had and obtained, according to the form 
| of the ſtatute in that caſe made and provided, ſays, 
. that the ſaid T. ought not to have or maintain his 
9 aforeſaid aQion thereof againſt her, becauſe ſhe ſays 
© that one B. B. heretofore (that is to ſay) in Michail. 
5 mas term, in the twentieth year of the reign of our 
* lord the now king, in the court of our lord the king, 
before the king himſelf, the ſaid court then and ſtil 
being held at #Fe/fminfler in the ſaid county, by the 
conſideration and judgment of the ſaid court, ſe. 
covered againſt the ſaid S. as well a certain debt of 
100l. as alſo 63s. for his damages which he had 
ſuſtained, as well by reaſon of the detaining of the 
9 faid debt, as for his coſts and charges by him about 
BY | his ſuit in that behalf expended, to be levied of the 
| goods and chattels which were of the ſaid IV. at the 
time of his death, in her hands to be adminiſtered 


Spetial Pleas, 


ifſhe had ſo much thereof in her hands to be admini- 
ſtered, and if ſhe had not ſo much thereof in her hands 
io be adminiſtered, then the damages aforeſaid to be 
levied of the proper goods and chattels of the ſaid S. 
whereof the ſaid &. was convicted, as by the record, and 


proceedings thereof, remaining in the ſaid court of our 


ſaid lord the king, before the king himſclf, at Ve- 
minſſer aforeſaid, more fully appears; which ſaid 
judgment ſtill remains in its full force and effect, not 
paid off, ſatisfied, diſcharged, or made void; and which 
ſaid judgment, ſo had and obtained, was ſo had and 
obtained for a true and juſt debt of fifty pounds, due 
and owing to the ſaid B. from the ſaid W. at the time 
of his death: And the ſaid S. further ſays, that ſhe hath 
fully adminiſtered all and fingular the goods and 
chattels which were of the ſaid V. at the time of his 
death, and which have ever come to or been in her 


hands to be adminiſtered (except goods and chattels 


to the value of 5s.), to wit, at London aforeſaid, in, 
Sc. and that the ſaid S. hath not, nor at the time of 
exhibiting the bill of the ſaid T. or at any time ſince, 
had any goods or chattels, which were of the ſaid 
V. at the time of his death, in the hands of her 
the ſaid S. to be adminiſtered (except the ſaid goods 
and chattels to the value of 5s.), which are not ſuf- 
hcient to pay and ſatisfy the money due and owing 
upon the ſaid judgment, in form aforeſaid recovered 
againſt the ſaid S. as adminiſtratrix as aforeſaid, and 
woich are liable to the payment and ſatisfaction there- 


claration mentioned, and before the exhibiting the 
n the year of our Lord 1784, at London aforeſaid, 
nd that the ſeveral cauſes of action aforeſaid, in the 


id declaration mentioned, accrued, and each and 
= every 


of; and this ſhe is ready to verify; wherefore, . 1 
; 1 5 95 . Baldwin. | 1 
Says that the ſaid A. ought not to have or main- Plea of bank · 1.08 4 
tan his aforeſaid action thereof againſt him, becauſe /'4 10% Hugg I 
he ſays that he the ſaid C. after the making of the | {148 
laid ſeveral promiſes and undertakings in the ſaid de- 


dill of the ſaid A. to wit, on the firſt day of Auguſt, 


e. became a bankrupt within the intent and mean- 
og of the ſeveral ſtatutes concerning bankrupts; 
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—_ Spetial Pleas. | 
. every of them, did accrue to the ſaid- A. B. before 
* ſuch time as he the ſaid C. ſo became a bank 
'* : rupt, to wit, at London aforeſaid, &c, and of this he 
h puts himſelf upon the country, &c. J. M. 
By flat. 5 Geo. 2. c. 30. /. 7. The bankrupt may 
plead this plea generally; and it muſt conclude to 
the country, 2 1 Peere W. 249. 10 Mad. 160, 
Plea nul tiel re» And the ſaid James, by Thomas Medley, his at- 
| att 2 —_ torney, comes and defends the wrong, and injury, 
| — when, Cc. and ſays, that the ſaid Joel ought not 
to have or maintain his aſoreſaid action thereof 
againſt him, becauſe he ſays, that there is not any 
| ſuch record of the recovery againſt him the faid 
| James, at the ſuit of the ſaid Joel, remaining in the 
ſaid court of our ſaid lord the king, before the king 
| himfelf, in manner and form as the ſaid Feel hath 
1 above in that behalf alledged againſt him the ſaid 
. James z aid this he is ready to verify; whereſote 
FF | he prays judgment, if the ſaid Foe! ought to have 
1 or maintain his aforeſaid action thereof againſt him, 
og &c. t 
Replication, And the ſaid Joel fays, That he, by reaſon of any 
N | thing by the ſaid James, in his ſaid plea abovealledged, 
. | ought not to be barred from having or maintaining his 
| aforeſaid action thereof againſt him the ſaid Fame, 
becauſe he ſays that there is ſuch a record of the 
recovery againſt him the ſaid James at the ſuit of the 
ſaid Joel remaining in the ſaid court of our ſaid lord 
the king, before the king himſelf, as the ſaid 7 
hath above in that behalf alledged ; and this he the 
ſaid Joel is ready to verify by the ſaid record, and 
prays that the ſame may be inſpected, &c.; and 
| becauſe the ſaid Foe! hath not the ſaid record bete 
ready to be produced, day is given to the ſaid ft, 
before our lord the king at Weftminfter, until — 
next after —— to have the ſame ready to be pro- 
duced; the ſame day is given to the ſaid James, &. 
Moſt give tem If a judgment or matter of record of the ſame 
and number- court be pleaded, the party pleading the ſame mult 
roll, if demand. on demand give a note in writing of the term uc 


2 G 
-number-rol] whereon ſuch judgment or m— 
| <6 xec 


| 


| ſpecial 


record is entered and filed, or in default thereof the 
plea is not to be received, N. an R. Trin. $5 and 
Of moving to abide by Plea, 

IF the defendant plead a ſpecial plea, as a judg- 
ment recovered in another court for the ſame cauſe, 
or ſuch a plea as you think he will not abide by, 
you may move the court for him to ſtand by ſuch 
plea, or plead ſuch other in/tanter as he will ſtand 
by, which is done by motion in court ; if to plead on 
the morrow, that may be done by a counſel's hand 
being ſigned z take the latter to the clerk of the rules, 
(the former is handed up in court), in either caſe he 
draws up the rule, pay him 5s. counſel 10s. 64. make 
copy, and leave it with defendant's attorney, or at 
his houſe, 8 

A judge at his chamber, in vacation time, may 
make an order, that the defendant ſhall plead ſuch a 


plea as he will ſtand by. 2 Burr. 781. Faſter v. Shaw, 
By not pleading anew within the time allowed, 


of courſe the defendant then abides or ftands by his 
former plea, therefore proceed to make up the paper 


. 3 the In caſe of adila-. 
If it be towards the end of the term (that the — 


plaintiff may have ſufficient time to give notice of „ ae 
trial), the court will order the defendant, if he will the court will 


not abide by his plea to plead another in/tantly, pro- order defendant 

vided — al the time allowed by 15 common A 

rule to plead be expired: and the practice is the. 

lame with regard to frivolous demurrers. N. on Rule 

T,56 65 Geo. 2. | 8 „ 
If a plea has been pleaded, and the plaintiff ob- If he plead a 


tains a rule or order of a judge, that he plead ſuch na 3 


other as the defendant will abide by, the defendant neral ifſue and a 
may either ſtand by the plea pleaded, or plead ſuch ſer-off, 
other within the time limited by ſuch rule or order, 
but he can only plead the general iſſue and a ſet- off 
after ſuch rule or order. Hare v. Lloyd, Term Rep. 


The | 
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286 Abiving by the Plea. 


The coſts I believe of this motion are allowed, 


whether the defendant plead a- new or not. 


Of Ariking out Special Pla. 


When the paper book is delivered to defendant's 


attorney, be may, unleſs the rule for abiding by his 
-plea be obtained previous, within the time limited 

y the rule for the return, ſtrike out the ſpecial plea, 
and plead the general iſſue; or, if the defendant de- 
mur ſpecially, and the book be made up, he may, 
within the time, ſtrike that out, and plead = 
general iſſue. | 


Canhot waive . | . "go 
— Sh The defendant cannot waive the general iſſue 
or gen ral de- 


But if ſpecial be ſpecial Jemurrer, or ſpecial pleas N. on R. T. 5&6 
ance Geo, 2. But if a ſpecial plea or ſpecial demurrer be 
given in, and the book is made up, and delivered 

to the defendant's attorney, he may ſtrike out the 

ſpecial plea or demurrer, and return it with the general 

And may demur i ſue, or general demurrer. Ibid, And though he is 
tothe replica= tied down by a rule of court, or an order to plead 
_ iſſuably, and take ſhort notice of trial, and the 
plaintiff replies, yet he may demur to the replication, 

if there is good cauſe without breach of the rule of 

order, but not otherwiſe. Sir. 1185, Dewey v. 


Sepp. ; * | 
Replication. 
' How to compel Plaintiff to reply, &c. 
No time fixed HERE is no time fixed upon for replying to 
Gor replying, &e. the plea, &c. the party who is to do the a 


applies to the maſter for a ſpecial rule for that pur- 
poſe on the part of the defendant, and if the plain- 

tiff does not file his replication, &c, within the time 
limited, which is four days excluſſue after the ſervice 
of the rule, judgment may be ſigned without a di. 
mand made of ſuch replication, &c. as the ſervice f 
the rule is deemed a demand of itſelf. | 
Es | Sunday, 


and inftead thereof give a ſpecial plea or demurrer, 
wmurrer but be cannot waive a general demurrer, and give a 


Replication. 


Sunday, or any holiday on which the court does Sunday, &c. 
not ſit, if it be not the /a/? of thoſe four days, is to be 
reckoned a day within thoſe rules. | 
1 compel the party to reply, Ee. get a rule To compel 
ftom the maſter entered at the back of your laſt Rn to 
proceedings, viz. plea, replicatiin, &c. take fame to 9885 
the clerk of the rules, whoſe clerk enters it; pay 
15, 10d. then ſerve copy on plaintiff's attorney, 
naming the cauſe, thus: Doe v. Roe, Saturday 
« next after, & c. to reply, entered, If the replica- 
tion, &c. is not filed or delivered, as the caſe hap- 
pens (if ſpecial, 'at the clerk of the papers, if to a 
general plea, to the attorney), then when rule is ex= 
pired, ſign judgment of nonpros ; for which ſee tle 
Nanpros. | 177 N 
If a cauſe hath La four terms without pro- 
ſecution before iſſue joined, each party ſhall hjůavrve 
a term's notice to reply, rejoin, &c. unleſs the cauſe 
hath been ſtaid by injunction or privilege; and that 
ſuch notice mult be given before the efſo:1gn day. | 

I take it the notice ſhould be, that you intend to Notice. 
proceed by giving a rule to reply, &c. and that the rule 
is to be given by the maſter the day after the laſt day 
of the term, as the notice muſt be delivered before 
the efſoign day of the preceding term, it is to be en- 
tered with the clerk of the rules before ſervice. 
Rule to reply, rejoin, &c. may be given at any 
time in term time, or within fixteen days after the 
term, 
A replication was, 
drawn fix terms after 
V, Chip. : ; 
If you want time to reply, &c. you may have a 
ſummons for that purpoſe. | | | 
Proceed in the ſame way to urge defendant to Rejoin, 
tejoin, plaintiff to ſurrejoin, and ſo on, until iſſue | 
de joined, 5 


- 


by leave of the court, with- 
led. 2 Burr. 756. Alder 
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Paper Books, 


Deiaze APER Books are the iſſues in law upon ſpecial | 

g pleadings, made up by the clerk of the — 4 1 

| who is an officer appointed by the court for that . 

purpoſe, And ſuch clerk, in all copies of. pleas 1 

and paper books by him made up, ſhall ſubſcribe to 4 

ſuch paper books the names of the counſel who have ti 

ſigned ſuch plea, as well on the behalf of the plain- f 

tif, as of the defendant ; and that in all books to 5 

be delivered to the juſtices of this court, the names * 

of the counſel who ſhall ſign thoſe pleadings, as well qu 

on the part of the plaintiff, as on the part of the an 

defendant, ſhall be written under thoſe books by the wy 

clerks or attorneys who ſhall deliver thoſe books, 4 

5 K. E. 18 8. turt 

In what caſes the attornies may make up the iſſue, the 

vide title Iſſue. | | | and 

Paper days, = Tueſdays and Fridays are called ſpecial paper days, 12 

: becauſe the court goes into the paper, before they caſes 

enter upon motions, „„ tion 

In what caſes In all ſpecial pleadings where the plaintiff takes of th 
2 may iſſue upon the defendant's pleading, or traverſeth the 

without — a ſame, or demurs, ſo as the defendant is not let in to 2 


rule to rejoin, glledge any new matter, there the plaintiff may 
make up the paper book without giving a rule with 
the ſecondary to rejoin, otherwiſe a rule muſt be 
given, MN, on Rule Trin. 1 Geo. 2. 


How to proceed to make up the Boo. 


How to male If a ſpecial plea be left in the office, that is, ſuch 
up paper book,” à One as plaintiff can take iſſue on, make a copy 
if the action be your declaration on unſtampt paper, and carry it ie 
es the clerk of the papers Symond's Inn, who will, if the 

replications be of courſe, draw ſame, and make u 
your paper book forthwith ; and give this rule there 
on, „ Unleſs the defendant receives this paper bout, anl 
returns the ſame on (naming the day) to be 2 
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« /t a writ be made, which is four days, excluſive of 
the day you deliver it; pay him 84. per ſheet for 
the whole book, and 4d. per ſheet for all the plead- 
ings ſubſequent to the declaration, beſides ſtamps, 
which book keep a copy of, and deliver to de- 
fendant's attorney; if his plea concludes to the country, 
and the plaintiff joins iſſue thereon, you may give 
notice of trial on the back of the paper book, on the 
delivery. If the defendant's attorney does not re- 
turnit in time, and pay for the pleadings on his part, 
fign judgment the ſame as if no plea had been deli- 
vered, and execute an inquiry; the ſame notice 
which was given for the trial ſhall ſerve for the in- 
quiry; but give notice that ſuch inquiry is to be 
executed on ſuch a day, at ſuch an hour and place; 
as for inſtance, „at the foerif 's office, &c, between 
& the hours of 10 and 12 in the forenoon.” If he re- Paying fog ths 
turn the paper book and pay you 84. per ſheet for entries. 
the pleadings on his part, viz. plea, rejoinder, Wc. 
and 4d. per ſheet for the plaintiff's entries, viz. re- 
plication, &c. you then proceed to trial as in other 
caſes, If defendant has not before paid for declara- 
tion, you cannot compel him to pay for it on return 
of the book, 5 8 | 


How to proceed on a Plea of Fudgment recovered. 


If it be not an iſſue on which you can go to trial, How to proceed 
uz. an iſſue on a replication of nul tiel record, to a e mw * 
plea of a judgment recovered, and the defendant re- vered. | 

turns the book without ſtriking out any of the plead- 
ngs, get the maſter to give on the paper book 2 
* rule to produce the record,” which is a four day 
ue, enter it with the clerk of the rules, pay 15. 104. 
a copy of which is ſerved on defendant's attorney 
this done, enter all the proceedings on the roll ex- | e 
ly as they are in the paper book: firſt entering the e 
lerm, then warrants of attorney for plaintiff and de- — FM 
ſendant, memorandum, c. docket the ſame, carry 
i to the treaſury chamber, and file it; on the day 
mentioned in the rule for defendant to produce the 
| W record, 
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 Peimirfter for to be brought to the maſter's, he will tax the coſts 


| How to procees If defendant returns the paper book, and indorſes 


Clerk of the rules, give him the brief, and be will draw up ti 


record, go to Y/:i/imin/ler, beſpeak the roll at the 
treaſury to be brought into court, and give pa 
book to one of the cryers, who will call defendant. 
three times t produce the record or he will be con- 
&« Jemned.” Pay in the whole 4s. 64, The ſe- 
condary marks on the fide of the roll the defendant 
s hath not produced the record,” which is ſigning 
the judgment, give notice of inquiry, and proceed 
to execution. But if it be in debt, a rule muſt be 
given for judgment, which expires in four days ex- 
2 The maſter Cluſive, ſign judgment on a double half crowns, 
will do this t beſpeak the roll at Mr. Way's office in Carey-ftre, 


Jin term. and mark them on the roll; then ſue out execution, 


| How to proceed on the Return of the Bool. 


* 


if defendant re- thereon that he has ſiruct out the rejoinder, (which 

qe * he may do), and left a demurrer in the office, carry 

murs to the re- paper book to the clerk of the papers to have the 

plication, demurrer and joinder added thereto, deliyer the 

book again to the attorney (which is now called 

the demurrer book) and he muſt return the ſame 

in „ twenty-four hours,” paying for the entries as 

before, or ſign judgment, which is done as if no 

plea had been pleaded. But if he return the book 

in time, and pay for ſame, enter on the roll the 

term, warrants of attorney, and the memorandum 

as far as the cauſe of action; take it to the clerk of 

the judgments, he will enter it, then give 2 brief 

to counſel, with inſtructions to move for a confi, 

On ſetting cauſe (that is) a day appointed to argue the demurret, 

down for argu- which is ſigned only, pay 10s. 6d. take you! 

ment, the term roll to the clerk of the papers, who will mat 
and No. of the | 2 

roll to be pto- it read, pay 1s. 6d. and he will ſign his initial 

duced to the RN. H. on counſel's brief; go to the clerk of the 

— ns — rule, pay him 45. 6d. then return to the clerk of 

your entry at the papers, and he will ſet. down the cauſe, pay 15 The 

Judgment office. ruſe for the con/ilium need not be ſerved unleſs * 
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it be for argument, but amongſt fair practiſers it is i 
expected; make four copies of the demurrer books How to proceed 
for the judges (no ſtamps), two of which are to bo ATE CURE ON 
de delivered by the plaintiff 200 days before the day © 
of argument, viz, one to the chief juſtice, and the Plaintiff to de- 
other to the ſenier judge ; and if defendant has not res; Pu 
left his, before eight in the evening (!wo days be- e 8 
fore argument ) deliver the other two, to the two plaintiff may for 
other judges (purſuant to the rule of Mich. 17 *in. 
Car. 1.), pay the clerks each 25. and in this 
caſe defendant is not to be heard; make one copy 
for counſel, and write thereon, „ move for 
judgment; give him one guinea, On the day of 
argument attend the court, and pay the criers four 
ſhillings. In the evening go to the clerk of the Draw up rule for 
rules, draw up the rule for judgment, pay 4s. and judgments. 
if the action be in cale, take a treble penny ſtampt 
paper, enter thereon the memorandum, and carry it 
to the clerk of the judgments, who will ſign judg- 
ment thereon, pay him 64. then give notice of exe- 
euting a writ of inquiry, and proceed therein as under 
title Judgment by Default, | fe | | 
If the action be in debt, then ſtamp the rule with If in debt. 
a double half crown, and proceed to tax the coſts, 
fiſt beſpeak the roll from the treaſury, if carried in, 
to be at the maſter's, if not, enter all the proceedings 
thereon yourſelf, and the maſter will mark the roll, 
Pay 35. Gd. then take out execution, No rule for 


4 wiz need be given after argument on demurrer 
u debt. 2 


Special Notes reſpefting Paper Paoks. 


Where the plaintiff, upon any pleading of the Where plaintiff 
efendant, tenders an iſſue, and the paper book is !<29ers an iſſue 
made up and delivered with notice of trial, and the arg _— 
leſendant ſtrikes out the ſſimiliter, and returns the of trial given, if | 
woc with a demurrer, if judgment be given for the deſendant de. 
Miatiff on the demurrer, the ſame notice which — 
® given for the trial of the iſſue on the paper ſhall ſerve for 
ook, ſhall ſerve for executing the writ of inquiry, inquiry, 
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but then the plaintiff ought to give notice of the 

hour, and place of executing the inquiry. N. on R. 

H. 8 Geo, I, . * +4 | 
A general demurrer,cannot be waived, but a ſpecial 


| one may. N. on R. Trin. 5 & 6 Geo. 2. N. c. 
Notice of trial Upon the delivery of any paper book, wherein an ] 
given for the iſſue is joined, and notice of trial given on the back 
_”—# of the book, if the ſame be afterwards waived, and f 
. ior notice the general iſſue given, the notice which was given d 
of general iſſue. for the ti ial of the ſpecial iſſue, ſhall ſerve for notice be 


of the general iſſue, N. on Rule Hil. 8 Geo. 1. 
When to return If a paper book be made up and delivered in 
the paper book term time, or within four days excluſive after the 
je it be made is term, with a rule given thereon, by the clerk of the 
term, or in four Papers, for bringing the ſame book to be enrolled, 
days after. and defendant's attorney doth not within four days 
after the delivery thereof, bring back the book, and 
join with the plaintiff in the ſpecial iſſue or de- 
murrer made up, or waive his ſpecial plea, and give 


the general iſſue or demurrer to any, ſpecial iſſue and 

tendered, and pay for entering the pleadings on aide 

his part, judgment may be ſigned and entered, the 

as if no plea had been pleaded. N. on R. Trin. be, 

I Geo. 2. of +: Fa day, 

If a plea comes But where a plea is not put in in time, fo that : lo 
in late, how book paper book may be made and delivered in term, ot clear, 
1s made up, within four days after ; yet if it be made up and de- the m 
livered within eight days after the term, defendants WW tee o. 

attorney ſhall be obliged to take it, and return it ly, 

again in four days afier the delivery, or judgment mi Th 

be ſigned. bid. | | ed till 

| When to return If a plea be pleaded in term, or in time after the office, 
bool if not made term, and the paper book is not made up and ce. ¶ ¶ neciat 
7 —— livered within eight days excluſive after term, if nent ; 
and delivered, be an iſſue to be tried in London or Middleſex, ot If th 
demurrer, the other party is not bound to deli Pleadiny 

back the book till within the finſi four dan if "torn of 

next term; but if it be an iſſue to be tried at A | 

aſſizes, the defendant's attorney ſhall deliver it bc an 7 


within four days after delivery, and pay for encore, t. 
his part, and join in the ſpecial iſſue or Fey Is exc: 
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neral iſſue, and take notice of trial, or elſe the 
plaintiff's attorney may ſign judgment by default, 
as if the defendant had not pleaded. But in all 
caſes, if the plaintiff's attorney accept the book 
after the limited time, he cannot ſign judgment, 
Ib:d. ; i | | | f | 
The caſe of Oxley v. Bridge created much confu- On a rule to re- 
fon in the practice, by the court's determining, that hon "oP 
defendant had until the office opened to return the he een gan 
book although the rule expired the preceding even denn ti!! the | 
ing, by which the defendant got the term of the 2 1 
plaintiff, Dougl. 67. But in Trin. Term 1779, it plaintiff may Gga 
became the object of a ſecond inquiry, and the caſe. judgment. 
was this: Action on bond, plea judgment recovered. 
Replication, nul tiel record, the book was delivered 
with the uſual four day rule. The book was not 
effered to be returned til the morning of the fifth day 
before the opening of the office, when the plaintiff re- 
fuſed to receive it, and immediately ſigned judgment, 
and took out execution, Rule to ſet the proceedings 
aſide for irregularity, The maſter certified, that ſtritly 
the plaintiff was entitled to ſign judgment, if the 
| paper book was not returned on the evening of the fourth 
day, although it is a very common indulgence to al- 
bos him till the next morning. Lord Mansfield was 
' WY clear, that a judgment entered up agreeably to what 
the maſter had certified to be, in Aridtneſs, the prac- 
tice of the court, eould not be ſet aſide for irregula- 
my. Rule diſch. Haſelar v. Anſell. Dougl. Rep. 197. 
The rule expired Saturday, paper book not return- Same doAriner 
ed till the Manday morning before the opening of the 
office, when plaintiff refuſed to receive it, and im- 
mediately figned judgment: Court held the judg- 
ment regular, Thomſon v. Ryal. 4 Term Rep. 195. | 
If the defendant waive his plea and ſtrike out the When the plesd- 
pleadings, and deliver the general iſſue, he, on re- i*gs ere not to 
um of the book, pays nothing for the entries. P. fer. 
Ruled E. 30 Geo. 3. 1 | 
all ſpecial cauſes ſet down by the clerk of the When to (-t 
Papers to be argued, are to be entered at leaſt four dewa demurrer 
n excluſive of the day of argument, of which er umeat. 
| 5 
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Where the 
plaintiff ccn- 


cludes ad parriam © 


and defendant 
demurs, be {all 
accept notice of 


inquiry. 


Paper Bocks. 


notice is forthwith to be given to the attorney or 
agent on the other ſide; and all ſuch cauſes are to 
be argued in the order they ſtand entered, and are 
not to be adjourned by conſent or otherwiſe, unleſs 
the court ſhall for reaſonable cauſe, verified by aff. 
davit, upon application to be made by either of the 
parties, their attorney or agent (at leaſt two days 
before the day of argument), otherwiſe order; and 
all ſuch cauſes remaining undetermined at the end 


of any term, ſhall, withour any new entry, be 


continued in the book kept by the clerk of the pa- 
pers, to come on the next term, in the order they 
ſtand. Mich. 1756. ; | 
That in every caſe where the plaintiff ſhall con- 
lude to the country upon the defendant's plea, 
and ſhall give notice of trial of the iſſue upon the 
paper book, and thereupon the defendant o hinder 
the trial of the iſſue ſhall demur in law upon the 
replication or plea of the plaintiff, and the plaintiff 
ſhall join in ſuch demurrer, and thereupon ſhall ob- 
tain judgment, the attorney for the defendant, ſhal 


be obliged to accept of notice of executing a vit 


of inquiry of damages, from the time of notice of 


Rule ta be four 


_ Gays excluſive, 


Definitions 


trial given upon the paper book as aforeſaid, 'R, Hil, 
8 Geo, 1. "75 | 

It is ſaid in N. on R. Trin. 1 Geo. 2. if the paper 
book be of an iſſue in fact, the feur days for keeping 
the book are accounted excluſive; if a demurrer, 
or iſſue in law, the four days are incluſive ; but! 
find no ſuch diſtinction. 0 | 


Demurrer. 
EMU RR ER, in law, is a kiod of pau 
or ſtop put to the proceeding of any action, 
upon fome difficult point whch muſt be cetermined 
by the court, before any further progreſs can be ha 


in it. In every action, the controverſy is either 2 


to fact, or as to law; the fult, decided ** 
| FO 


Demurrer. 


jury; the ſecond, by the judges. If the plaintiff's 


declaration be not ſufficient in law, as by not aſſign- 
ing any ſufficient treſpaſs, then the defendant de- 


muts to it; if on the other hand the defendant's 


plea be invalid, the plaintiff may demur in law to 
the plea, and ſo on in every other part of the pro- 
ceeding, and to try the iſſue the other party joins in 
demurrer. For this purpoſe a demurrer book is 
made up, containing all the proceedings at length, 


which are afterwards entered on record on a roll of 


the term it is joined, and copies thereof, called de- 
murrer books, are delivered to the judges two days 
| before the day of argument. 5 


295 


A demurrer is either general or ſpecial; general Coneral or ſpecial, 


where no particular cauſe is alledged ; ſpecial when 
the particular object is pointed out, and inſiſted upon 
as the cauſe of demurrer ; and that as a general de- 


murrer confeſſes all ſuch matters of fact as are 


ſufficiently pleaded, fo he that demurs ſpecially, can 
take no advantage of any other matter of form than 
what is expreſſed therein; but he may of any other 
matter of ſubſtance. Co. Lit. 72. 10 Co. 88, 

A. man who demurs generally ſhall take advantage 
of all matters which are requiſite to ſhew a good 


* 


right or title in the plaintiff, Plow. Com. 66. 4. 


Hob. 301. 


If there be three counts to the declaration, to Three counts, if 


which there is a general demurrer, if any one o 
the counts be good, judgment muſt be for the 
plaintiff, if ſuch count can be joined with the other 
two, The Duke of Bedford v. Alcock. 1 Wilſ. 252. 
If a man demurs for form, he muſt ſthew ſpecially 
the cauſes of demurrer. 2 Roll. 330. Stat. 27 
Elizabeth, c. 5. 4 and 5 Ann. c. 16. R. M. 1654. 
fo 17. | | | 
| Defendant cannot demur to a declaration, becauſe 
it ſays he was ſummoned, inſtead of attached, without 
praying oyer. Kep. Temp. Hard. 189. 
lf there be a general demurrer to the declaration, 
tae plaintiff may apply to a judge for a ſummons for 
leave to amend ; if not, he may proceed to join in 
p U Cnr. 


f one be good, 
) vdgment, 


On a general de- 
murrer the 
plaio:iff's 
a!torney may 


4 demurrer, make up books 
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296 Demurrer. 


demurrer,, and make up the demurrer book himſelf, 


a copy of which he is to deliver to defendant's at- 
torney, charge 44. per ſheet and duty, and if not 
paid for on demand, ſign judgment. R. Tr, 12 
| V. 3. e / | | 4 
General demur- A general demurrer muſt be ſigned by counſel, or 
rer to be ſigned, 1 intiff may ſign judgment; if the plaintiff joins in 


demurrer, he may proceed by moving for a conciliun 


for argument, the ſame as on a ſpecial one. 
Cannot waive The defendant cannot waive the general iſſue, 
3 and inſtead thereof give a ſpecial plea or demurrer, 
plea. nor waive a general demurrer and give a ſpecial 
demurrer or ſpecial plea, But if a ſpecial plea or 
ſpecial demurrer be given in, and the book is made 
up, and delivered to the defendant's attorney, he 
may ſtrike out the ſpecial plea or demurrer, and re- 
turn it with the general iſſue or general demurrer, 
NM. on R. T. 5 & 6 Geo. 2. 25 „ ton 
The defendant The defendant obtained time to plead, pleading 
is not bound by iſſuably and taking ſhort notice of trial. The 
8 plaintiff demurred to the replication, and plaintiff 
replication af. made up the record, and tried the cauſe before de- 
fores cavſe of murrer heard. Cur, ſaid, on motion to ſet aſide the 


e verdict, The conſtruction of the terms put upon de- 


fendants, when they aſk time to plead, is not to 
oblige them in all events to join iſſue to the country, 
but only where the replication offers a fair iſſue, and 
affords no reaſonable cauſe for demurrer ; now here 
the replication not ſhewing any tender e a ſurrender, 
does give ſuch a colour of objeQion as will warrant 
what the defendant hath done. Dewey v. Sepp, Str, 
1185. 5 : | 
Where thereare Non aſſumpſit to three counts, demurrer to the 
ifuesin e and 4th: After judgment on the demurrer, plaintiff 
plaintff mey takes out a writ of inquiry and executes it. _This 
| waive the ilſues, was moved to be fet aſide, there being no nolle pro- 


and take out an . g : g hy 
begs Se ſequi on the roll; and it was inſiſted that the pla 


| the demurrer, tiff ought to take out a venire, tam to try the iſſue, 


quam to inquire of the damages upon the demurrer. 
Sed per curiam, That is indeed the courſe where 


the iſſues are carried down to trial before the de- 
| 8 mutet 


ceclar 
ment, 
ing at 
a22inſt 

And 
ſaid, a, 
h cient 
action 7 


murrer is determined, and in that caſe the jury pive 
contingent damages; but here the demurrer being 
determined, and the plaintiff being able to recover 
all he goes for upon that count, there is no reaſon 
why we ſhould force him to carry down the cauſe 
to miſt prius : and as to the want of a nolle proſequt 
upon the roll, he may ſupply that, when he comes 
to enter the final judgment; if not, you will have 
the advantage of it upon a writ of error. The 
judgment on inquiry muſt ſtand, Heming v. Lang- 
tin, I Str. $32. 574. „ 
Michaelmas Term, in, Sc. | 
Londin, (fs.) Be it remembered, that on Monday A general demur- 
next after the motrow of All Souls, in this ſame n. panes 
term, before our lord the king at MVeſtminſter, to the declara- 
comes A. B. by I. T. his attorney, and brings into tion. 
the court of our ſaid lord the king, before the king 
himſelf, now here, his certain bill againſt C. D. 
being in the cuſtody of the marſhal of the Mar ſbaſſea 
of our lord the now king, before the king himſelf, 
of a plea of treſpaſs on the caſe, and there are © 
pledges for the proſecution, to wit, John Doe and 
Richard Roe; which ſaid bill follows in theſe words, 
hay Lindon, (..) (to the end of the declaration) 
uit, 6c, | | . | 
And the ſaid C. by J. T. his attorney, comes General de- 
and defends the wrong and injury, when, Oc. and Werker. 
ſaith, That the ſaid declaration, and the matters 
therein contained, are not ſufficient in law for the 
lad 4, to have or maintain his ſaid action againſt 
the ſaid C. to which ſaid declaration the ſaid C. 
hath no need, nor is he obliged by the law of the 
land to anſwer ;z wherefore, for want of a ſufficient 
Ceclaration in this behalf, the ſaid C. prays judge 
ment, and that the ſaid H. may be barred from hav- 
nz and maintaining his aforeſaid action thereof 
2zainſt him, &c, ea fy | 
And the ſaid A. ſays, that the declaration afore- Joinder. 
ſaid, and the matters therein contained,” are ſuf- 
cient in Jaw for the ſaid A. to have his aforeſaid 
«ion thereof maintained againſt the ſaid C. which 
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ſaid declaration, and the matters therein contained, 
the ſaid A. is ready to verify and prove as the court 
ſhall award, and becauſe the ſaid C. hath not an- 
ſwered the faid declaration, nor in any wiſe denied 
the ſame, the ſaid A. prays judgment, and his 
: damages by occaſion thereof to be adjudged to him, 
. Sc.; but becauſe the court of our ſaid lord the king 
now here is not yet adviſed what judgment to give 
of and concerning the premiſes, a day is given to 
the ſaid parties, that they be before the lord the 
king at Vęſiminſter, on next after 
to hear their judgment thereon, for that the court 
0 of our ſaid lord the king now here is not yet adviſed 
-- hereof, .. | | 
Demurrertoa And the ſaid A. as to the ſaid plea of the aid 
plea. Ci. by him above pleaded, ſays that the plea afore- 
ſaid, in, manner and form as the ſame is above 
pleaded, and the matters therein contained, are not 
ſufficient in law for the ſaid C. to bar the ſaid . 
i from having or maintaining his aforeſaid action 
* thereof againſt him the ſaid C. and that the ſaid 4. 
br! is not under any neceſſity, nor is he bound by the 
law of the land in any manner to anſwer thereto, 
and this he is ready to verify ; wherefore for want 
of a ſufficient plea in this behalf, the ſaid A. prays 
judgment, and his damages by reaſon of the premiſes 
| to be aqjudged to him, &. 
| Demurrer to the And the ſaid C. as to the ſaid plea of the ſaid 
al xplcations A. by him above in reply pleaded to the ſaid plea of 
the ſaid C. and the matters therein contained, are not 
ſufficient in law for the ſaid A. to have or main- 
tain his aforeſaid action thereof againſt him the 
ſaid C. and that he the ſaid C. is not under an) 
neceſſity, nor is he bound by the law of the Jand 
in any manner to anſwer the ſame, and this he the 
ſaid C. is ready to verify; wherefore, as before, he 
prays judgment, and that the ſaid A. may be barred 
ü from having and maintaining his aforeſaid acc 
Cauſes aſſigned. thereof againſt him, &c. And for cauſes of demuiſei 
in law, according to the form of the ſtatute in thi! 


caſe made and provided, the ſaid C. ſets _ - 
c 
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| Demurrer . : 299 


| ſhews to the court here the following cauſes, MAY 
(here ſer forth the cauſes). 


Leave has been given after argument on demurrer Amendment af- 


to amend the declaration, where the declaration was ter demurrer 
demurred to. Luxton v. Robinſon, Dougl. 620. argued, 
Where the demurrer is firſt argued, before any Leave to amend 
trial of the iſſues, th» court will give leave to amend ; before trial of 
but not after the ve ditt found on the iſſues upon has, _ 
facts, and contingeut damages found upon the e 
murrers, of which there never was an inſtance. 


Mr, J. Deniſon, Robinſon v. Rayley. 1 Burr. 322. 


How to make up Demurrer Book cn a 
ſpecial Demurrer. 


DELtvER a copy of the declaration to the clerk 
of the papers, who makes up the paper book, and 
gives a four days rule in the margin to receive and 
return the book. | | | 
If detendant's attorney return the book in time, 84. per ſheet de- 
and pay for it, enter the proceedings on the roll, 2 
and proceed as in page 290. „ —"— 
If there be an iſſue as to part, and a demurrer as if there be an 
to the other part, you may try your cauſe before you —_ e 
argue the demurrer, or argue the demurrer before the other part, 
trial; in the latter caſe enter all the proceedings on you may try the 
the roll as in the paper book, and proceed to ar- iſſue firit, 
gument the ſame as if there was no iſſue in fact, as 
that is to te tried afterwards, | 
If plaintiff refuſes to join in demurrer, get a If plaintiff te- 
rule from the maſter for that purpoſe, enter it fules to join ia 
with the clerk of the rules, and ferve it; if he —_— rs 
does not join in demurxer when the rule expires, ſign 8 
a nonpros, | | | 
If judgment be given on demurrer for the plain- If judgment ſor 
tiff, and the action is for damages, the maſter marks ann, Rn 
on the roll, that judgment is for the plaintiff; draw up?! 
the rule, pay for ſame 4s. ſign interlocutory judgment 
with Mr. Clark on treble 1d. paper ; pay 64. then 
| ” give 
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 demurrer upon bited, and ſuch defendant joins in ſuch demurrer in 


give notice of inquiry, and proceed to the execution 


thereof, 3 
If judgment be But if the judgment be in debt, draw vp the rule 
in debt. and get ſame ſtampt with a double half- crown, and 


proceed to tax the coſts thereon; but the roll muſt 
be given to the maſter to mark the amount thereof in 
the margin, if carried in, Mr. Edge muſt attend 
the maſter; pay 3s. 64. in the whole, then iſſue 
execution. As this latter is a judgment of the court, 
the four day rule is not to be given. 
Special demur- You cannot waive a general demurrer, and plead 
ee gb e. the general iſſue; but a ſpecial one may be waived, 
neral ifſve, &c, and general iſſue may be pleaded, and notice of ſet- 
off may be given at the ſame time. OD 
Books to be de- The demurrer books are to be delivered to the 
livered two days, judges only two days before argument, formerly was 
four days. Vide rule, E. 2 Jac. 2. Wedneſday for 


Friday will do. 


| When the Book may be made up by the 
Defendant, © 


Where the de- IT is ordered, That if any plaintiff here in 
— nter Court ſhall demur in law to any plea, rejoinder, 
the plaintiff's or rebutter, by any defendant here in court exhi- 


o_ law; that then the attorney for the plaintiff ſhall 
enter of record ſuch demurrer in law, and in default 
thereof, upon a rule given by the ſecondary of this 
court for entering of ſuch demurrer in law, the at- 
torney for the defendant ſhall enter of record ſuch 
demurrer. R. E.11 W. 3. e 
If the plaintiff demurs or takes iſſue on the 
defendant's plea, rejoinder, or rebutter, and the de- 
fendant joins therein, and the plaintiff will not 
make up the book and enter it on record, the de- 
fendant may, purſuant to this rule, make up the 
book and enter it; and when he has made up the 
84. per ſheet, book he muſt deliver it to the plaintiff, and pay bim 


for the entry of his the defendant's pleadings, ” 
| e cau 


Demurrer. 


cauſe the plaintiff may perhaps enter the iſſue, as he 
has a right to do at any time before the expiration 
of the above-mentioned rule given by the ſecondary, 
which rule ought to be ſerved on the plaintiff at 


plaintiff does not enter the iſſue, the defendant may, 

at the expiration of the rule; and give notice of trial 
by proviſo; but then the plaintiff ought to return to 
the defendant the money he received from him for 
the entry on his part. N. on the above Rule. 


up by the defendant until default made by the plain- 
tiff; then make up the paper book, apply to the 
maſter for a rule, which he gives on the book or on 
a piece of paper, that unleſs the plaintiff enters the 
iſſue on record on next after let tbe 
« ſame be entered on the part of the defendant.” 
Enter it at the clerk of the rules; pay 1s. 104, ſerve 
copy at the time you deliver the book. P47 


' Iſſue. 


VERY clerk or attorney of the King's Bench 
may, according to the ancient rules of the 
court, make up iſſues in the following caſes, viz. 
Every iſſue that may be given on the book fide in 
the office, | | | 
Net guilty to a new aſſignment in treſpaſs. 
To the bar of ſon frank tenement. 3 
Cemperuit ad diem to a bail-bond. 
Nul tiel record to an action of debt on judgment. 
In covenant where the defendant tenders an iſſue 
to the country. . 
Every ſpecial non fl factuni; ſon aſſault demeſne. 
All uss and demurrers upon every writ of error, 
ſeire faciax, and audita querela, | 


record, R, 12 V. 3. 
5 | Of 


the ſame time the book is delivered to him. If the 


N. B. By the above rule, the book cannot be made 


All repleaders, or other things formerly entered of 
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Of making up the iſſue on a general plea of n 

aſſumpſit; or not guilty, c. where the declaration 

and plea are of the ſame term. 

Trinity term, in the 31ſt year of the reign of 

king George the third. „„ ; 

The firſt day of London, J Be it remembered, that on Friday next 

term. co wit. after the morrow of the holy Trinity in 
this ſame term, before our lord the king, at Hef. 
minſter, comes John Denn, by Richard Pact his 
attorney, and brings into the court of our ſaid lord 
the king, before the king himſelf, now here, his 
certain bill againſt R:chard Fenn, being in the cuſ- 
tody of the marſhal of the Marſpalſea of our lord 
the now king, before the king himſelf, of a plea 


b As the ation of treſpaſs on the caſe®, and there are pledges for 


5 2 the proſecution, to wit, John Doe and Richard Roe, 


and aſſault (ireſ- which ſaid bill follows in theſe words, to wit, 


paſs.) London, ( fs.) John Denn complains (to the end of the 


declaration), ſuit, c. thenon a new lineentertheplea, 


Plea, And the ſaid Richard, by A. B. his attorney, 


comes and defends the wrong and injury, when, 
&c. and ſays, that he did not undertake and pro- 
miſe in manner and form as the ſaid John hath 
above thereof complained againſt him, and of this 
he puts himſelf upon the country; and the ſaid 
ohn Denn doth the like, Cc. Therefore, let 2 
ury thereupon come before our lord the king, at 
e The laſt day Meſiminſier, onꝰ next after 
COP * by whom, Cc. and who neither, Sc. becauſe as well, 
your cavſe is | deer ae. | ; 
tried the ſittings c. the ſame day is given to the parties aforeſaid, 


after; if in at the ſame place. 
term, the firſt | 
day of the term, 


If inthe How to make up Iſſue where the Declara* 


country, the laſt 


un of tem, tion and Plea are of different Terms, 


TRINITY term, in the 3iſt year of the reign of 
king George the 3d. | | 
Middl:ſcx, | Be it remembered, that in Eaſli 
a The termthe to wit. F term*® laſt paſt, before our lord the 
declaration iv of. king, at Moſiminſter, came Fohn Denn, by Richard 


Pack, his attorney, and brought into the court of 
- 0 


| Ine. 2 593 


our {aid lord the king, before the king himſelf, then 
there, his certain bill againſt Richard Fenn, being in 
the cuſtody of the marſhal of the Marſhalſea of our 
lord the now king, before the king himſelf, of a 
plea of treſpaſs and aſſault, and there are pledges for 
the proſecution, to wit, John Doe and Richard Roe; 
which ſaid bill follows in theſe words, to wit, (to 
the end of the declaration), ſuit, Sc. | 
And now at this day, (that is to ſay) on Friday Inparlance. 
next after the morrow of the holy Trinity®, until d The firſt day 
which day the ſaid Richard had leave to imparl to where 3 
the ſaid bill, and then to anfwer the ſame, Cc. at i, made vp. 
which day before our ſaid lord the king, at Hei- 
miner, comes as well the ſaid Fobn, by his ſaid at- 
torney, as the ſaid Richard, by A. B. his attorney; 
and the ſaid Richard defends the wrong and injury, 
when, Sc. and ſays, that he is not guilty of the 
premiſes above laid to his charge, in manner and 
form as the ſaid John hath above thereof complained 
azainſt him, and of this he puts himſelf upon the 
country, and the ſaid John doth the like, &c, there- 
fore let a jury thereupon come, Oc. (as in the other). 
Enter only one imparlance, if the plea be of 
two or three terms ſubſequent to the declaration, 
as for inſtance, declaration of Afichae/mas term, 
30 G. 3, plea of Eafter, and you try the cauſe of 
Trinity; imparl over to the firſt day of Trinity, and 
make up your z//ue as of that term, as the want 9 
a continuance day cannot be aſſigned fer error in this _ | 
Vide ſtat. of Feof. 32 H. 8. c. 30. 4 & 5 A. c. 16. | 
here there are two or more iſues taken upon Where thr re are 
the defendant's plea, then after the tender of the laſt tuo or more 
ae, & and of this he puts himſelf upon the country, and — 
* the ſaid plaintiff doth the like,” add this, IT'here- 
* fore as well to try this iu as the ſaid other iſue 
* above joined, let a jury thereupon come before 
our lord the king, at Meſiminſier, on WE 
« next after | | by whom, &c. 
7 and who neither, &c. to recognize, &c. becauſe 
„ well, c. the ſame day is given to the parties 
aforeſaid, at the ſame place,” 
| | 3 How 


994 


Iſſue 1 10 the a of the defendant's f b nd then 
Join i que, and the ſaid A. B. doth the like: then go 
on thus: And the ſaid E. in his own perſon, 


deſendants. 


Sc. and ſays nothing in bar or preclufion of 


Vnica taxatio, 


by default muſt have notice of the trial of the ifiv: 


The notice of 
trial. ; 


is neceſſary. and convenient that there be but one 
taxation of damages in this ſuit 3 therefore, let the 


< named C. will be tried at the next aſſizes, 10 be 


e that at the ſame time the damages will be 4 


— 


ALS £40 C Wee oh ah . 
How to make up an I ſue againſtitwo'D;. 
» fendants, where one lets Judgment go 


by Default, and the other pleads, 


comes and defends the wrong and injury, when, 


the ſaid action of the ſaid A. by which the 
ſaid A. remains therein undefended againſt the 
ſaid E. for which the ſaid 4. ought to recover his 
damages by occaſion of the premiſes; but becauſe 
it is unknown to the court here, what damages 
the ſaid A. hath ſuſtained by means thereof; and be- 
cauſe it is alſo at preſent unknowu to the court here, 
whether the ſaid C. D. will be convicted of the pre- 
miſes upon which the above iſſus is joined, between 
the ſaid 4, and the ſaid C. or not; and becauſe it 


giving of judgment in this bebalf againſt the ſaid . 
be ſtayed, until the ſaid z//ue between the ſaid 4. and 
C. be determined; and as well to try the 7fueaboje 
Joined between the ſaid A. and C. as to inquite 
againſt the ſaid E. what damages the ſaid A., bath 
ſuſtained in this behalf, let a jury thereupon come 
before our lord the king, at Haſiminſier, n 
next after by whom, Cc. and who neither, 
Sc. becauſe as well, &c. the ſame day is given to ile 
ſaid A. and C. at the ſame place. an 
In this caſe the defendant who lets judgment 9? 


and aſſeſſment of the damages, which may be thus: 
« Take. notice, that the iſſue joined in this cauſe 
e between the above- named plaintiff, and the abo 


« held at W. in and for the county of V. 3% 


PL 


« þ 


„ by the ſame jury againſt you in this cauſe upon 
the judgwoont taken by default. Dated, &c.” 

If the venue is in a county palatine, there muſt 
be an award of a ſpecial venire and miitimui, as fol- 


| Therefore let a jury be made thereof, and becauſe Ifue in Co. Pal, 
the ſaid iſſue between the parties aforeſaid, ought to Ln. 
de tried by men of the county palatine of Lancaſter, 
to wit, of the body of the ſaid county where 

the writ of our ſaid lord the king doth not run, and 

not elſewhere ; therefore to try the iſſue between 
the parties aforeſaid above joined; Jet the record "= 

the plaint aforeſaid be ſent to his majeſty's juſtices 

of the ſaid county palatine of Zaxcafter, ſo that the 

ſame juſtices, by hin ſaid majeſty's writ of that 
county, to be duly made out, and to the ſheriff of the 

ſame county directed, do command the ſame ſhe- 

ri, that he cauſe twelve good and lawful men, of 
the body of the ſaid county of Lancaſſer, to come 
before the ſaid juſtices, at their next general ſeſſions 

of affe to be holden for the ſaid county, after the 

ſaid record ſhall be delivered to them, each of 
whom, Cc. by whom, Cc. and who neither, c. 

to recognize, Se. becauſe as well, Sr. and when 

the verification aud iſſue aforeſaid ſhall be there 

made and tried, that then the ſaid juſtices ſhall ſend 

the record of the plaint aforeſaid, tegether with 

every thing that ſhall be done thereupon before 
them, in his ſaid majeſty's court there, to our ſaid 

lad the king at Wefminſier, at a certain day which 


„de faid juſtices ſhall appoint the ſaid parties to be 

e in the ſame court, there to hear judgment there- 

0 lf it is a Web iſſue, to de tried in the next Eng- it iſſue. 
e county, the award of the venire is thus: > 


And becauſe the iſſue aforeſaid, between the 
paves above joined, ought to be tried by men of 
the next 2 to the ſaid county of Car- 
M By» not elſewhere ; _ becauſe the 
nty of Hereſbrd is the next Enyliþ county to 
nee therefote let 3 
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Ie where ſhe- 
kiff are parties. 


How to be in- 
groſſed. 


Engliſh county, the jurata, veni 


the city of London, it is therefore commanded to the 


Ifus ; 
: 4 


of the ſaid county of. Herefard, Ec. come before 
our lord: the king at Hęliminſter, an denkt 
ter who neither, Cc. to recognize, c. 
he ſame day is given to the ſaid parties there, &c, 
N. B. In a Wh iſſue, when tried in the next 
re, and'difiringas, are 

the ſame as in common caſes. 
If the ſheriffs are parties to the ſuit, enter to the 
end of the ſimiliter, then ſay : And becauſe it is 
ſuggeſted to the court of our lord the king, now 
here, that the ſaid 4, B. and C. D. are ſheriff of 


coroner, that he cauſe to come before our lord the 


0 
king, at Veſminſier, on _ next after ! 
twelve, Sc. V. B. The venire and diſtringas are o 
returned by the coroner, pay him 44. 4d. if common; th 
eee en hlyt ois0; am | bs 

Theſe, iſſues are to be ingroſſed on treble penny th 
paper, and the attorney charges 4d. per ſheet for ja 
the copy, | beſides ſtamps; and if not paid for on chi 
demand, the plaintiff may ſign judgment. R. Tris a 
12 JF, 3. If the defendant's attorney be abſent, the 1 
plaintiff cannot regularly ſign judgment till 24 hours 

_ alter iſſue left. | 
How to compel the Entry of the Iſſue. 

If the plaintiff's attorney delays to enter the iſſue, T 

get a rule from the maſter, on the back of the iſſue fe 
delivered; enter it with the clerk: of the rules, pay cauſe 

15. 104, and ſerve plaintiff's attorney . with a copy) 1 in 
naming the cauſe thus: Dens v. Fenn, Friday next all ca 
after the mortoww of All Souls, to enter the iſſue, Enter, or Ai 

and he muſt, before the rule is out, enter the iſſue i By 
record (the roll) and file ſame in the Treaſury," 0 That | 
nuonpros may be ſigned. © i 4 beſore 

But if plaintiff wants time, he may apply to? erat 


Cannot give 2 


rule ſame term 
iſſue is joined, to 
enter iſſue, un- 


leſs, &c. 


judge for a ſummons, who will grant bim à fes the def 
ſonable time to enter the iſſuueu. Cities x 

If the action be laid in London or Middleſex, de- has bee; 
fendant ought not to give a rule to enter the * nal, 
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the fame term iſſue is\Joined; unleſt nitice of trial 
hath been given; and, in @\country cauſe, plaintiff iss 
no ways bound to enter his iſſue the ſame way Pk 
therefore you cannot have a rule for that ill 5 
the next — N. on R. 1M. 4 Ann. + Mo ; IE . , 
The plaintiff mult enter his iſſue if the action be Matt enter the 
laid in London or Middleſex, and bring the record ius within the 
age: 47 | | 2 time allowed by 
into the office within four days after notice of the the rule. 
rule; if in the country, before the continuance day = 
that term, or a nonpros may be ſigned and entered. 
Mu Role M. 1A... 1 | 
It is ordered that no record of niſi prius ſhall be ſealed No record to be 
or paſſed at the miſt prius' office by the cuſtos brevium of "ants pet 
this court, or any clerk that office, before the'tſue in TY 
that cauſe be fairly entered on record, or an inCipitur 
tere, and 40 entry, with the record of niſi prius, 
be firſt brouzht to, and ſigned by the ſecondary 'of 
this court, for which no fee ſhall be demanded' or 
paid, but the uſual and accuſtomed fee' due to the 
chief cler of this court for entry of ſuch iſſue on re- 
ard. R. M, 5 Ann. | ate ne neee 
For the entry of the iſſue, vide Docllet.. 


Trial. 


II is ordered that due notice be given to the de- Due notice of 
fendant upon all trials at every aſſizes, when any trial to be given 

cauſe ſhall be carried to trial, as well in old cauſes 8 * 

4 in new cauſes; and likewiſe to the plaintiff in 

all eauſes, to be tried by proviſo as well in London Ke 

or Middleſex, as at aſſizes. R. M. 1651. _ 1 
By ſtat, 14 Geo. 2. c. 17. fe 4. it is enacted, 10 days notice of 

That no cauſe whatſoever ſhall be tried at niſi prius, wo par on 

before any judge or juſtice of afſize or uiſi prius, e Par 

or at the fittings in London or Weſtminſter, where ; 

the defendant reſides above forty miles from the ſaid 

ates reſpectively, unleſs notice of trial in writing 

us been given at leaſt ten days before ſuch inteaded 


nal. | | 
X 2 The 
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Jon or Middle- niet of London, eight days notice exelu ſius of the 


When 14 days, If the defendant lives 3 Pt, alle; fon | 


3 Trial 


SY * | 
3 re in Lon- The practice is, if defendant lives within forty 


* | L * by. . if the vente 08 laid in London of 
3 10194910 


Sunday, | = is accounted a Poly in theſs notices, ſo.it 
| be not the day on which: the notice is Siren, 
Mod. Caf. L. and Eg. 11 1 
But if the venue — laid elſemhere, then wn dy 
leaſt by the above ſtatute. | | 


Lindon, and the cauſe is to be tried there; or in 
Middleſex, then the practice is, that he ſhall bare 
| fourteen days notice, according to the ancient prace 
tice,” excluſive. For the explanation of this, ke 

Barnes's N. 305. Bowler v. Fenin. 
Explanatzen for If notice of trial be given on the 224 of Frbruy 
_— for the: next aſſizes, and the commitfion day is the 
of March, it is good notice, tor one day is to an 

included, and the other excluded. 
Notice of trial delivered to the Ru again a 
7 priſoner ood, Whitehead v. Barber, Str. 246. 
In London, Likewile if the trial is to be in Londos or Modul. 
ſex, the fittings after Hilary term, which ends the 
tath of February, ſuch ſitting is the 14th for Lav 
don; the 6th is good notice, and 5th for een 
| being the 13th. 


When a Turm's Nerice requiſite, 


75 a note on R. 4 Ann. it is faid, eight days 
excluſiue is ſufficient notice of trial, or of as 

euting inquiry in all caſes, except cauſes io Loa 

and rddleſex, 'where the defendant lives above'$ 

+ --+ computed" miles from London, then 14 days notiee 
© muſt be given; and likewiſe, except cauſes wherein 

no proceedings have been had within four terms after 

iſſue joined, then a term's notice muſt be given, aui 

ſo likewiſe by proviſo f unleſi 155 cauſe has bun 

— Aged by injunttion or privilege). | 

= If notice be given within the rear, from the day 
the laſt proceediag, — no u ee to yr term 

it is mare | The 


the end of half a year after iſſue joined, would 
prevent the neceſſity of giving a term's notice, till a 
ar after the laſt notice, which was given and 
countermanded. Sir, 531. Green v. Gauntlett. 
It was ſettled that when a term's notice f trial is Term's notice, 
requited upon an old iſſue, the notice muſt de given | 
before the eſoign day, and that is a full term. Bogg 
v. Roſe, Str. 1164. 1 2 
A judge's ſummons, if no order made, is no pro- 
ceeding; but a notice of trial, though counter- 
manded,' is, and ſo if an order be obtain td. 
The conſtruction of this rule formerly was held, ConftruQion, 
that a notice of the intention to proceed was given 


before'the oign of the 5th or other ſubſequent tem 


by giving a notice of trial; but the practice now is, 
to give a whole term's notice of trial without the 
former note, before the eſſoign day. TS II | 
+ Plea was delivered in Hilary term 1783, and no Haw time is 
proceedings had till the roth March 1784, when; calculated, 
iſſue delivered, and ten days notice of trial given | >| 
for the next aſſizes to be held at Lancafter ;-it was 
faid by the mafter, that there ought. to be a whole 
lerm's notice. | 1 5 190-21 4.5 

Debt on replevin-bond, verdict for plaintiff; rule If defendant 


why verdict ſhould not be ſet aſide, cauſe having ſuipend a cauſe | 


been ſuſpended, after iſſue joined for above a year, 5 1 


and then brought to trial without a term's notice. proceed without 
Lord Mansfield expreſſed his indignation at the de- * term s notice, 
fendant's endeavouring to take advantage of a delay 
occaſioned by himſelf, to protect himſelf againſt a 
| deed under his own hand and ſeal; it was inſiſted Str. 1100. Peyton 
that the trial without @ term's notice was irregular, Y* Verd. 
and that the court of exchequer before anſwer, would 
have given leave to have proceeded to trial, and 
that it was univerſally underſtood in practice, that 
an injunction is no excuſe for not complying with 
the eſtabliſhed rule. Mr. J. Baller ſaid, that the 
practice was as had been ſtated: that it was ground- 
el on the principle, that the injunction was no 

ing in the cauſe depending in this court; 

| X 3 but 


The court held, that the giving notice of trial aa 
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| ice requiſite. proceed, he cannot try it without new notice, unleſs 


, for London. for the fittings aſter this preſent Michaelmas term to 


For Middieſex. Doe v. Roe, Take notice of trial in this cauſe for 


general iſſue, 


is for notice of the_general iſſue. N. on Rule Hi. 


810 1 Trial. 


— 


but that he thought this a caſe where the court 
might very well alter the practice. Rule diſcharged, 
Hayley v. Ryley. Dougl. 71. Vide 2 Black. 784. 919, 
he!d that a delay by injunction from the nature of 

8 dhe thing, is an exception to the rule. | 
Whea new no- If the plaintiff gives notice of trial and does not 


by conſent or rule of court. M. 1654. S. 18, 
Notice of trislor Notice of trial, or of executing a writ of inquiry, 
inquiry given to 5 7 
defendant, when Eiven to a defendant, when his attorney is known, 
good, is not good a notice; but when his attorney is not 

known, then the notice may be given to the de- 


fendant. Say 133. TING 5 
Notice of trial Doe v. Roe, Take notice of trial in this cauſe 


be held at the Guilaball of the city of London. Dated, 
Sc. Your's, &c. A. B. plaintift's attorney, Mr, 
C. D. defendant's attorney, - | 


the fittings after this preſent Michaelmas term, to be 

held at Meſiminſter Hall, in the county of Midali- 

ſex. If it be at the ſittings within term, ſay, * fir 

* the ſecond fittings within this preſent Michazlnai 

| 6 term, to be held at, &c.” | . 

Country. ) If for the country, ſay, “ for the next afſizes t1 bt 

a 4 held at Oxford, in and for the county of Oxford,” 

Notice of trial Upon the delivery of any paper book wherein an 

90, eocial iNue, iflue is joined, and notice of trial given on the 
o ſerve for the a . ; 

back of the book; if the ſame be afterwards waived, 

and the general iſſue given, the notice which wa 

given for the trial of the ſpecial iſſue, ſhall ſerve 


8 Geo, 1. | | 
5 | Trial by Proviſo. HE 
Trial by proviſo is fallen into diſuſe, ſince the 
ſtat.” 14 Geo. 2. c. 17. where the defendant ma) 


proceed to have judgment as in the caſe of a nonſuit 
(unleſs in ſome caſes). 


By ſtat. 7 and 8 . 3 e. 32. if any defendant be 
minded to bring the iſſue to trial by proviſo 1 


iu 
5 


ſendant cannot carry down a cauſe to trial by pro- 


z be ought, by the rules of the court, 


er, until default made by the plaintiff after the iſſue had until default 
mad 


The deſendant in this caſe muſt give the plaintiff Defen lant to 


.- - ame 4 


by courſe be may), he may of the iſſuable term next 
preceding ſuch intended trial to be had at the next „ 
aſſzes, ſue a new venire facias to the ſheriff in form 
aforeſaid by proviſo, and proſecute the ſame by writ 
of habeas corpera, or diſtringas, With a niſi prius, as 
though there bad not been any venire factas ſued out 
of returned in that cauſe, and fo as often as the matter 
ſhall require. | V 
That in prohibition it is ſaid either party may carry Prohibition, &e. 
down the record, fo that it may happen two may be 
carried at one time. That in civil cauſes, the de- 
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viſo, till after default in the plaintiff, except in ſome 

ſpecial caſes, as in quare impedit," replevin, and prohi- 

bition, to have a writ to the biſhop to return a con- 

ſultation, Clerk's Inſtructor, 73. and alſo that there 

is no trial by proviſo in the king's caſe without leave 

of the court. Jbid. _ OA - 

A trial by proviſo was ordained by the ſtatute, to For what it was 
the end that the defendant might free himſelf of ſuits 9:9ained 
brought againſt him, by trying the iſſue depending 8 
betwixt them, in caſe the plaintiff doth neglect to try 


No trial can be had by proviſo in Londen or Middle- None can be 
is entered on record; nor in cauntty cauſes till the “ 
plaintiff. hath made default in trying his ifſue the 
next aſſizes after the iſſue is entered; and in neither 
caſe, till a rule for trial by proviſo be entered. N. on 
Rule MH. 4 Ann. n 

By the rules of the court, if the plaintiff will not When deſendant 
ty his iſſue after it is joined, ip ſuch. time as he wa make out 
ought by the courſe of the court, in ſuch caſe the 
defendant may make out the venire by pioviſo, which 
runs thus ; after you--come to the words have put 
themſelves on that jury, ſay, ** Provided always, 
that if two writs thereof ſhould come to you, one of 
* them only return and execute, and have there then 
* this writ, Witneſs, &c.” 1 5 
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due notice of trial, R. M. 165 1. becauſe it lies in 2 
X 4 | the trial. 
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Trial. 


the. eleQion, of the defeodant, eirber eo tty theeauſs I » 


by proxiſo or, not; and the plaintiff cannot preſume | of 
he will try it, being defendant ic the action, extept to 
the defendant; give him notice that he will try it.. th 
Plaintiff may When the defendant hath given the plaintiff notice | T 
elo give dotiec. of trying the cauſe. by proviſo, the plaintiff may ao at 
give bim notice of trial, and both of them may re- fr 
turn veniret, &c. and make ſeveral records of »njþ - ca 
prius, and each may enter the cauſe for trial; but lia 
the trial hall be by the plaintiff 's record if he enters no 
it; and if he refuſes, or withdraws it, then the de- 107 
fendant may proceed on his record. 

The maſter gives the rule to make up, the record 

by proviſo on the back of the iſſue. Fiat niſi prius 
per proviſo fi guerens fecerit defaltam, which. is entered 
_ at the clerk of the rules. Pay 15, 104. ſerve a copy. wa 
Colts, If the defendant does not proceed after notice af 2p} 
trial, he is to pay coſts to the plaintiff, N. on Rule. dab 
— „ non ane I 
| Replerin, The defendant ſhall not try by proviſo, till thete not 
be laches in the plaintiff; except in caſes where the, wh; 
defendant is as plaintiff, as in replevin, probubition, «6 4 
WARES. 1: oi vin 13 
If record bas Iſſue joined in Hilary Term 1786, and plaintiff: « 
once been carried nonſuited, which was ſet aſide, plaintiff did not pro- « 3 
down it is ſuffi- PL: III. F114) Bet, 7 , þ 
cient, andde- Ceed at the next affizes; on motjon for judgment 2s in whi 
fendant muſt try the cafe of a nonſuit, it was held, that the defendant, is af 

it by proviſo. might have carried down the record by proviſo, for | 
| he had already complied with the ſtatute in having, Int 
carried 8 * 5 to trial once. _ _ l 
Rule by proviſo, King v. ett. erm Re 1 J. 492 he ſame R 
if obtained apy. deferdditd.r oh the $th of 2 we gave notice of oarh 
time before trial, . AM. l. 18 

will do, though trial (the 'Cammiſſion day being the 19th), and on this 
after notice of the roth of March, obtained and ſerved the uſual, was 
trial given. rule for à trial by proyiſa, and the plaintiff not ap- and 
pearing, was nonfyited ; motion to ſet it aſide. The Cr. 
court laid, that, according to the old eſtabliſhed the ſ. 
practice, wherever the defendant carries down the true, 
record to trial by proviſo, he muſt obtain a rule, there 


that in caſe the plaintiff ſhould, make default, 00 
* poten mig 


Trial- 
A 


vin ect werd, es ge, ee ur, Bot the'6ily uſe | 

of that rule is, that if two! reebrdare carried'down s 
umd lite ene dy ede  plaititff, and ine biber vy. 

the deſendant), the former only Thould” be tried. 
Them it is quite ſuſhic ient if the plaintiff has this wit 
at the trial. Beſides, n6' inconvemience can reſolt 
ſtom this practice, becauſe if the defendant does not 5 
catty down this record to trial aſter notice, he is 
liable to pay coſts. Rule refuſed. In criminal caſes 
no ſoch rule is obtained at all. Per Maſter Templer, 
ibid. 605. DO N —W 2 en 


une ie put off Trial." 


. Av „ 
313 | 


U Nia. 


* 1 _ oh . 8 6 . \ uren: 38 : | 
F one of the defendant's witneſſes be out of the How to put off 


way,” and cannot be ſubpœna'd to come to the trial, the triale 
de muſt apply to the court to put the ſame off: this 
zpplication ought to be made ws days befare the 
dar of trial, and is many times made without notice, 


1 it is a rule to ſhew cauſe; but I ſhould. adviſe 155 A 


notice to be given if made ſo late as two days, in 
which caſe the notice may contain, . that the court. 
« twill be moved on, &c, that the trial may. be put off .. 
until next Michaelmas term, on account of the. ab- 

« ſence of a material witneſs, and in the mean time all! 

« proceedings be flaid;”” then prepare an affidavit, * 
which ought to be made by the defendant (unleſs he 


1s abroad), to this effect. | „ e209 


Jus Dee, lain, 
+ Dee laid, 


| A , 501 3:1: 
Richard Roe, defendant... 70“ 
K. R. of, Se. the deſendant in this cauſe, maketh At- t. 
daß and ſaith, that iſſue” was Jolned in this caue 
this preſent Tyinity term, and that notice of trial 
was given for the laſt ſittings within th {pad term; 
and this deponent further ſaith, that 2 A. late f. 
br. is a material witneſs for him this deponent, in 
te fa 7525 as he is adviſed and believes to be 
tue, and that he cannot ſafely proceed to the trisl-. 
thereof, without the teſtimony I bim wee 4 1M, 2 
And this deponent further faith, that he hath en- 

SNL deavoured 


la the King's B ench. 
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314 | Trial, 


deavoured to find the ſaid J. M. out; that he hath 
been to the. houſe of the ſaid 7. M. and was in. 
formed that he was gone to Exeter, in the county 
of Devon; and that the this deponent hath ent 
there, for the purpoſe of ſubpœnaing him, but that 
the ſaid J. M. is gone from there, as this deponent 
hath heard, and verily believes to be true; and that 
he this deponent cannot get any information where 
the ſaid J. M. is, but is informed that he will be at 
home in three months. And that he this deponent 
hopes and expects to be able to procure the preſence 
of the ſaid J. M. within the firſt fittings of next 
Michaelmas term. 5 
This is a rule to ſhew cauſe, pay 6s. fee to coun- 
| ſel 10s, 64. ; draw up and ſerve rule on the attorney 
of the other fide, and make rule abſolute if no cauſe 
ſhewn. T5 | | | 
What the affda- It is laid down, that the affidavit to put off the 
vitought to trial for want of witneſſes, muſt ſhew ** ſuch wit- 
— c neſſes to be abſent and material, and that the defend- 
& ant cannot go ſafely to trial without ſuch evidence; 
& that he has Popes and expeftation of procuring th: 
& preſence of ſuch witneſſes within a reaſonable line 
« (ſpecifying it); that there has been no laches, r 
& neglect, to procure their teſtimony,” 3 Burr. 1514 
A trial is not to A trial ſhall not be ſo hurried, as to do injuſtice 
be hurried to do to the defendant; an affidavit in common form may 
MAIS, be ſufficient where no cauſe of ſuſpicion appears; 
but men take ſuch latitude to ſwear in the comm 
form, that where a ſuſpicion ariſes, from the nature ol 
the queſtion, or from contrary affidavits, the coutt 
will examine into the ground upon which the delay 1s 
aſked, and have refuſed to put off a trial, notwith- 
Sanding an affidavit in common form. bid, Rix i. 
D' Eon, | | | 
What wil It is neceſſary, Iſt, to ſatisfy the court that the 
ſatisfy the court perſons ate material witneſſes ; 2d, to ſhew that 
to put off a trial. the party applying has been guilty of 1 /aches not 
negleR, in omitting to apply to them and endeavour 
to procure their attendance; and, 3d, to ſatis\ 


the court that there is a reaſonable expectation 0 * 


being able to procure their attendance at the ſuture FL 
* . 2 ) I 4 : fs WS 
time to which he prays the trial to be put off, 76:4, 15 
Short Notice of Trial. 8 
IT is ordered that where ſhort notice of trial is to Short notice ts bl. | 
be accepted in country cauſes, ſuch notice ſhall be be /our days. 1 
xt | R betore commiſe l 
given at leaſt four days before the commiſſion gon day.  .—_ 
day, one day excluſive, and the other incluſive; E. 7. == 
Countermand of Notice of Trial. A 1 i. 
TH1S alſo muſt be in writing, and if the action "i 1 
be laid in Lenden or Midaleſex, and defendant lives . 
within 40 miles of London, two days, excluſive of "Wl 
the day in which the countermand 1s delivered, are 11 
ſufficient; Str. 849. but if the venue be laid in the 1 
country, /ix days are to be given, at leaſt, before the 9 1 
intended trial, purſuant to the ſtatute 14 Geo. 2. 1 
c. 17; or if the venue be laid in London or Middleſex, - | 1 F 
and the defendant lives above 40 miles from London, ; 1 
fix days, at leaſt, muſt alſo in that caſe be given. 1 
% Dee v. Roe, I hereby countermand the notice of Countermandof 1 
te trial given you in this cauſe. Yours, &c.“ -_ tice of trlal. 1 
Which is ſerved on defendant's attorney. | l 
Continuauce of Notice of Trial. 1 
THIS is only given in London or Middleſex, þ : 15 
which plaintiff may do; as for inſtance, if the - 4198 
plaintiff give notice of trial for the firſt ſitring in T7 


term, he may, by giving notice, continue his notice 

of trial for the ſecond or third ſitting or fittings after 
term, but it cannot be continued only once in a _ 
term. Str. 1119. Green v. Gifford. Two days are Notice of conti- 
ſufficient; ona day incluſive, the other excluſive : . 

1 for inſtance, Monday for Wedneſday is good. 

* I hereby continue the notice of trial given you 

| | in 
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muſt be paid, or 


s erf thi or Erbt. 


et jn "this aufe to the ſittin ing afte rt iis My Ae 


16 Hilary term. Dated, 4 b 48 


"Cots for not RIEL to. Tl. ft 3! " 


Colts, IF the plaintiff does not proceed to wia or W 
4 termand i in time, defendant. on afhdavit of attend«: 
ance, and neceſſary expences, ſhall have his cofls- 


taxed, R. Mich. 1654. ec. 18. But although the 
plaintiff does not proceed to trial, whereby coſts are 


taxed for the defendant, and afterwards gives new. 


notice of trial, yet the court will not ſtay the trial 
for, not paying them (except in ejectment), becauſe 


defendant hath another remedy to ny them, 


Mg. N An. Cc.) 
Trial put off on r 


ial put off upon payment of oa the defondan 
payment of coſts, did net pay,; plaintiff proceeded, to the trial, and jhe 
court was moved to ſet it aſide on payment of coſts, 
and the coſts of the motion; but it was held that it 
was a conditional rule, and that the coſts ought to 

have been paid, and refuſed to ſet aſide. the verdict. 
Pauper. A pauper ſhall not pay coſts for not going to tial. 
Str. 983. 420. but you may move to di{pauper him, 

Str. 983. 

Affen: it to moe If the plaintiff does not proceed to trial:purſuant 
22 rn to his notice, you may move the court for the colts, 
895 upon an afhdavit, ſtating, © That the action was 


may proceed. 


% commenced in Zafter term, that in Trinity term 


&« fue was joined, and natice of trial given thereon 
< for the ſittings after the ſaid term, and that the 
&« plaintiff. did not proceed to the trial theteof, not 
e did he countermand ſuch: notice. 
How to move. Give this affidavit to counſel, with half a * 
No notice is re- who will move for a rule, whichnl is referred to the 
guiſite, maſter in the firſt inſtance; draw up: fame at the 
| clerk of the rules, pay 55. bd. get appointment thereon) 
from the maſter to tax the coſts; if not paid, 2 de- 
mand muſt be made by deſendant's attorney on 
plaintiff and if he negleds to pay, make affidavit of 
ſuch, demand and refuſal, move: for an attachment, 
which is abſolute in the firſt inſtance, * 


Coffs for not proceeding to Trial. 347 


VN. B. The it may be made to be paid to de- 
ſindant. or his at orney.. 2 boistcl In 1 W 

7 M. of, &c. and C. D. of, Ce. ſeverally make Affi davit of de- 
cath ang ops, 60d e ee forhim- , F 
ſelf ſaith, That he did perfoually ſerve the above- f the attorney 
named plaintiff with a true copy of the rule, and the oni. 
maſter's allacutur thereon, hereto annened, and at * 
the ſame time ſhewed him the ſaid original rule and 
maſter's allacatur thereon, and that he this deponent 
then demanded of him the coſts allowed by the malter 
on the ſaid rule, but that the ſaid plaintiff did not 
then, nor at any time fince, pay the ſame to this 
deponent, and the ſame now remains unpaid to this. 
degonent. And this deponent C. D. for himſelf ſaith, 
That be bath not received the ſaid coſts, or any part 
thereof, but the ſame now remains due and unpaid 
to this deponent. an TO JH 7 | 

This is a rule abſolute in the firſt inſtance on the 
maſter's allacatur for colts merely, draw up the rule 
and then take ſame to your clerk in court, at the 
Crown- office, who will make out attachment, pay 
16s, get warrant thereon, and give it to your officer. 
„ 705 759 999 15th 29906 


Of Judgment as in Caſe of a Nonſut. 
TRIALS by proviſo ate now almoſt totally diſ- 
uſed; a mote eligible remedy being given to the 
defendant in caſe the plaintiff delays proceeding to 
tral in due time by ſtat. 14 Geo. g. e. I. which 
enacts, That where any iſſue ſhall be joined in any 
ation or ſuit at law, and the plaintiff or plaintiffs 
in any ſuch action or ſuit have or hath neglected to 
bring ſuch iſſue on to trial, according io the courſe and 
pratiice of | tbe court; the judges at any time after 
vegleft;! upon motion made in open court, due 
notice having been given thereof, may give the like 
Judgment fur the defendant, as in cafes of nonſuit, 
unleſs: the judges ſhall, upon juſt and reaſonable . 
terms, allow) any further time or times for the trial 

| Donnie Mn d 0 1 £336 

"6 | 


* 


5 — 70” r 
"Pot. x e ab 


* 
4 3 8 5 — 2 Los 8 ad * — 
n — 1 * 2 2 
e e d Pens 7, er 
bs rs, ns ' — 5% 1 = 
F ” 27 5 3 4 N — "3-0 


e 


S 


RX 
a : as 2 5 — . 


: — 
* . . 
. ' 5 . 
N * 
f » , 
- © . 2 e ADT 4 > TIEN CEA A LEH _ D — 8 —— 8 8 — RES. - — _ — 1 6 3 1 * 1 ä * 
— * 5 — ag — —_ —5 8 x IE = — — * __ _ = = - D 12 - os MES — — es = — DO OREt, — 8 — — — ISL — In — I” R o — 5 — — 
P 5 e N * e e 3 7 EAT I . 7... WE I 2 — e C43 IT; N 2 5 
* * n 7 4 * * * 9 P% ET Edo FED: * * . 4 $3. = > 2 8 „ 1 c . L I * " . —. * 
* 6 — — Ot. r Se 4. IRE 5 e e D x en r « 6 + „ . £ — 2. 1 8 L 93 ; - 2 2 
. 0 : y — — mg . — — — — A : * 5 — — . 
92 * * we Bo. 54 l WR. * r of SS — * n 3 1 ; * FRF I - 
Wh «4 "a 3 . y * — 23 >, 4 1 -- : — > « 'S 12 
p 2 * 3 — 7 : : ba = 8 2 Re 
3 e 2 N - 22 . * 7 nag - aq n 3 2 R = 0 a 
2 — — 4 9.7 2 * 1 x 2A - rr * "= _— 5 me 4 P * e N 
— — * — > = 2 5 82 . . — . r n y g 
2 4 * 2 Ld 5 Ll 5 7 1 1 3 8 3 28 W 8 
2 = * * 2 er N * 3 8 2 p 
3 


NE Ne * 


2 


* 2 
ICIS 2 


88 8 0 n h n 1 
8 N n 3 — 
* . 5 — 7 * * oo . * 
r _ _ OTE 26.4. EEE po * 2 PETE 
Py; n * — F . IA 


1 
Y way 


2 
OI 
ODE 


* $6 


318 


times ſo allowed, then, and in every ſuch caſe, the 


as judgments of nonſuit, and 'the defendant to be 


upon nonſuit be intitled to ſame, and in no other 


Mlichaelmas term as in caſe of a nonſuit, 


'to the trial thereof, this motion, it is ſaid, cannot 


ceed. | | 


Jadgment as in Caſe of a Monſuit; 


of ſuch iſſue, And if the plaintiff or plaintifz 
ſhall negle& to try ſuch iflue within the time or 


Judges ſhall proceed to give fuch judgment as afore. 
ſaid; and this judgment is to have the ſame force 


allowed coſts in any action or ſuit, where they would 


action. | 
Before judgment as in the caſe of a nonſuit can be 


moved for, the iſſue muſt be entered on record. 

If an iſſue in a town cauſe be joined in Trinity 
term, and delivered with notice of trial for the ſittings 
after that term, and the plaintiff does not proceed to 
trial, the defendant may move for judgment in 


If an iflue is delivered in Trinity term as of that 
term in a town cauſe, and no notice of trial is given, 
yet if the plaintiff was in time to have given notice 
for the ſittings in or after term, and did not proceed 


be made until Hilary term, becauſe” he has not ſaid 
(by giving notice of tria]) that he is ready to pro- 


If the plaintiff delivers his iſſue ſo late in Trinity 


term, as not to be able to give notice of trial for the ( 
ſitting after that term, then the defendant cannot bim 
move until the Hilary term following, Michoeima: proc 
term being the term in which he makes default. Witt 
If an iflue be joined in Trinity term, and delivered foril 
in a country cauſe with notice of trial for the then leery, 
next aflizes, if the plaintiff does not try his cauſe, alter 
the defendant may move for judgment as in the ciſe as thi 
of a nonſuit in Michaelmas term (although he com- cho 
pel the plaintiff by rule to enter his iſſue in that ſume head 
Michaelmas term). | * en ſiace 
If an iſſue be delivered fo late in a country cauſe, proce. 
that the plaintiff could not give notice of trial as ia 
Trinity term, then the defendant cannot move for . 
ther 


judgment as in the caſe of nonſuit until Zafer term 
following (his default not happening till Lent 2 Re, 6 


Judgment as/in-Caſe of a Nonſult. 319 


3 


: . y * . 
i: +1. How to proceed. 


Is order to proceed regularly (the iſſue being en- 
tered on record,) move the court on the following 
affidayit ; notice of this motion need not be given. 
Lift, 265. This cannot be done in replevin. Sayer 
of Cofts 142. But the Common Pleas did it in E. 
26 Ger. 2. Vide Barnes's Notes, Bentley v. Scott, 317. 

J. M. of, &c. attorney for the defendant in this Affidavit, 
cauſe, maketh oath, and faith, That iſſue was joined ; 
in this cauſe, 'in Hilary term laſt paſt, and notice of 
trial was given for the ſittings after the ſaid term; 
and that the ſaid plaintiff did not proceed to the trial 
thereof purſuant to the ſaid notice. 

Sworn, Sc. 11 . 

Give it to counſel with 10s. 6d. and remember to 
have your roll in court; or, if you are at Meſiminſter 
before the fitting of the court, Mr. Auſtin will mark 
it in the treaſury, „read, pay 15. 64, in the even- 
ing draw up your rule, pay 6s, ſerve copy on plain- 
tif's attorney, make affidavit of the ſervice ; give it 
to counſel with one guinea, to make it abſolute, 
which cannot be moved by him till the day after the 
day for ſhlewing cauſe, _ | l 

On the part of the plaintiff, it is neceſſary for Plaintiff mut 
bim to ſhew ſome reaſonable excuſe why he did not ſhew ſome en- 
proceed to trial, ſuch as the abſence of a material Sm | 
witneſs, Sc. but in general, undertaking peremp= 
forily to try, at the next fittings, or next aflizes, 
lerves in this court, after the firſt notice only; if 
alter two notices, the court will expect a real excuſe, 

u they will after the firſt notice in penal actions, not 
chooſing ſuch kind of actions ſhould hang over the 
head of the defendant, Inſolvency of the defendant 
lince the action brought, is a good excuſe for not 
proceeding to trial, for it would be extremely hard, 
it a party ſhould. be obliged" to proceed, and put 
himſelf to expence without a poſſibility of recovering 
"ther debt or coſts. Bayley v. Wilkinſon, Doug. 
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Joined early in laſt Trinity term to have given notice of 


20 Aumment as in Caſe of a Nuntuit 


When nat ij- Action __ two on a joint promiſe ; judgment 

-itled to this againſt Walter by default; iſſue joined. by Goyton, 

judgment and the plaintiff negle ed to bring it on to trial, 

| and the common rule for judgment as in the caſe of 

A \nonſuit obtained, Court beld, that as the plain. 

tiff was not liable ro be nonſuited at the trial, the 

defendant therefore was not intitled to this judgment. 

Weller v. Geyton and Malter. 1 Burr, 359. 1 Ll, 

Raym. 716. 12 Med. 651. 

If once the cauſe Held that plaintiff having once carried down the 
has been carried record to trial, and nonſuited, which was ſet aſide, | 
ed te he had complied with the ſtatute; therefore deſend - | 
take ir down by ant in this caſe muſt carry it down by proviſo, a 
proviſo. Ling v. Pippett. 1 Term Rep. 492. . 
If iTue was Iſſue was joined in a country cauſe early h 


enough for the the ſummer aflizes ; and becauſe no ſuch notice wa 


. — m given, motion in Michaelmas term for judgment u p 
dauad to gice jn the caſe of a nonſuit. Court, the plaintiff is not h 
— bound to give notice of trial till the term ſucceeding . 
| that in which iſſue was joined, and that in this caſe, il © 
plaintiff had given notice of trial in this term. Hal 10 
u. Buchanan. 2 Term Rep. 734. ” 
If cauſe carried If the cauſe bas been carried down, and although 1 
down, and made made a remanet on certain conditions not complied A 
2— „% with, yet judgment as in the caſe of a nonſuit (hal hy 
not be given, for the ſtatute is complied with by v4 
carrying it down once. Mewburn v. Langley. 3 Tem . ö 
. 1. | 

Rule diſcharges If a rule to ſhew cauſe why there ſhould not be ary 
on affidavit judgment as in the caſe of a nonſuit be diſcharged, 8 

— — on an affidavit which contains an anſwer falſe in it 
open the matter ſelf, the court will not afterwards open the matter on 2 
n an affidavit which diſproves the former one; but i N 
the matter was thought of previous, the court w. 3 | 
ſuſpend their judgment on it till the matter is er · Wy , 
amined. Davis v. Cottle. 3 Term Rep. 406. My 
Replevin, Per Cur. in replevin boch parties are aQtors, a" By 
; as the defendant might have carried down the record trite 
by proviſo, it is an anſwer to the application this e 
judgment as in the caſe of a nonſuit. Jenes v. 10 be 


cannon, 3 Term Rep, 661. C. P. contra. 10 


Judgment as in Caſe of a Nomtuit. 321 


vou muſt not only ſne the abſence of a material What cauſe to 
witneſs, dut he muſt be named, and that all endea- fiew. 
vours were uſed to find him out, and that you expect 
vim home ſoon, naming the time: and if the court 
at it off, it is only from term to term. 0 | 
Ife the deſendant makes the rule abſolute, draw up If rule abColote, 
ame at the clerk of the rules; pay 5s, then get a how to procecd,. 
gouble half crown ſtamp put upon the rule, beſpeak | 
the roll of Mr. Edge, fo as the maſter may mark 
the coſts; pay in term time 17. 64. in vacation 5s. 104, 
more for the keys of the treaſury, chief clerk's fee 
00 9 "NOR | : | 
if the cauſe is put off on a peremptoryundertaking, If cauſe put off 
the plaintiff muſt draw up the rule, pay 75s. and ſerve on a peremytory 
it on the defendant : -and if he does not proceed to 2 
the trial, then apply for an office copy of the rule; trial. 
pay 35. 64. and move the court for judgment on the 
following affidavit ; fee to counſel half a guinea. 
J. K. of, &c. attorney for the defendant in this Affidavit, 
ciuſe, maketh oath and faith, that this honourable 
court was moved in laſt Hilary term for judgment as 
in the caſe of a nonſuit, and upon ſhewing cauſe, 
the plaintiff peremptorily undertook to bring on the 
ſaid iſſue to be tried at the firſt ſittings within this 
preſent Kafter term 3 whereupon the annexed rule 
was made: And this deponent further ſaith; That 
the plaintiff did ſet don the (aid cauſe (as the caſe 
x) tor trial in purſuance of the ſaid rule, but with- . 
crew his record, and did not proceed to the trial 
thereof, - | n | 


Tri et Bat + | 


AFTER i/ue joined, and not before, Str. 696, | 
you may move to have a trial at bar, which muſt be 
by ſpecial jury, K. Trin.' 8 M. z. if attorney of one 
ide thall make default to appear to ſtrike'out twelve, 
the ſecondary. ſhall name the jury in his abſence and 
Irice out twelve, and the reſt to be, returned (but 
this cannot be had in London, the citizens not being 
o be brought out of the city), Str. 8 54. they are 
br CO Bo ee eee een 
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Litled to this apainſt Wa 


take it down by ant in this caſe muſt carry it down by proviſo; 


* _ plaintiff nor given, motion in Michaelmas term for judgment as 


— 


5 Aubnment as in Caſe of a Nunluit. 


inſt two on a joint promiſe ; judgment 
lier by default Vi joĩned by — 
„een, and the plaintiff neglefed to bring it on to trial, 
and the common rule for judgment as in the caſe of 
a nonſuit obtained, Gout held, that as the plains 
tiff was not liable ro be nonſuited at the trial, the 
defendant therefore was not intitled to this judgment. 
Weller v. Geyton and Malter. 1 Burr, 359. 1 Ld. 

Raym. 716. 12 Mod. 65 1. 
If once the cauſe Held that plaintiff having once carried down the 
bas been carried record to trial, and nonſuited, which was ſet aſide, 


down, defendant he bad complied with the ſtatute ; therefore deſend- 


When not in» AQion 


proviſo, ® King v. Pippett. 1 Term Rep. 492. 

If iTue was Iſſue was joined in a country cauſe early h 
joined early in laſt Trinity term to have given notice of . 
mud pe the ſummer aflizes ; and becauſe no ſuch notice wa 


to zie jn the caſe of a nonſuit. Court, the plaintiff is not 


— bound to give notice of trial till the term ſucceeding 
that in which iſſue was joined, and that in this caſe, Wil © 
plaintiff had given notice of trial in this term. Hal Will © 
% Buchanan. 2 Term Rep. 734. b 
If cauſe carries If the cauſe bas been carried down, and although x 
down, and made made a remanet on certain conditions not complied 
2 remanet, with, yet judgment as in the caſe of a nonſuit ſhall WW" 
not be given, for the ſtatute is complied with by i 
carrying it down once. AMetuburn v. Langley. 3 Tan ; 
| . | 
Rule diſcharges If a rule to ſhew cauſe why there ſhould not be 
09 affidavit judgment as in the caſe of a nonſuit be diſcharged, | 
—_— dt on an affidavit which contains an anſwer falſe in it 
open the matter ſelf, the court will not afterwards Open the matter on * 
n an affidavit which diſproves the former one ; but i | 
wee mauer was thought of previous, the court wil Bil ' 
ſuſpend their judgment on it till the matter is en: , 
amined. Davis v. Cottle. 3 Term Rep, 40b. (le 
Replevin., Per Cur, In replevin both parties are actom, ad | 
as the defendant might have carried down the tet Bil 
| by proviſo, it is an anſwer to the application tis 


judgment as in the caſe of a nonſuit. Fon v. 0" Bi 
cannon, 3 Term Rep, 661, C. P. contra. 


— 


Judgment 2s in Caſe of a NM. 327 


-'You'tn uſt not only ſne w the abſence of a material What eauſe to 
witneſs, but he muſt be named, and that all endea- ſhe ws. 
yours were uſed to find him out, and that you expect 
bim home ſoon, naming the time: and if the court 
ut it off, it is only from term to term. E 
It the delendant makes the rule abſolute, draw up If rule abſolot-, 
ame at the clerk of the rules; pay 55. then get a hon to proceed, 
double half crown ſtamp put upon the rule, beſpeak 5 
the roll of Mr. Edge, fo as the maſter may mark 
the coſts; pay in term time 13, 64. in vacation 56. 104, » 
more for the keys of the treaſury, chief clerk's fee 
if the cauſe is put off on a peremptorpundertaking, If cauſe put off 
the plaintiff muſt draw up the rule, pay 7s, and ſerve on © peremptory . 
it on the defendant : and if he does not proceed to 2 
the trial, then apply for an office copy of the rule; tri!l. 
pay 35: 64. and move the court for judgment on the | 
following affidavit; fee to counſel half a guinea. A 
J. K. of, Cc. attorney for the defendant in this Affdavit. 

duſe, maketh oath and faith, that this honourable. 
court was moved in laſt Hilary term for judgment as 
in the caſe of a nonſuit, and upon ſhewing cauſe, 
the plaintiff peremptorily undertook to bring on the 
hid iſſue to be tried at the firſt ſittings within this 
preſent Zaſter tetm; whereupon the annexed rule 
i by was made: And this deponent further faith; That 

the plaintiff did ſet don the ſaid cauſe (as*the' caſe 
1) tor trial in purſuance of the ſaid rule, but with- 
crew his record, and did not proceed to the trial 
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AFTER Ine joined; and not before, Str. 696, 
you may move to have a trial at bar, which muſt be i 
I ſpecial Jury, K. Jin. 8 A zu if attorney of one 
4 ide ſhall make default to appear to ſitrſke'out twelve, | 
* the ſecondary ſhall name the jury in his abſence and | „* 
* ſrike out twelve, and the teſt 10 be returned (but | 

this cannot be had in Landen, che citizens not being 
o be. brought out of the city); $ty. 8 34. they are 
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322 | by; Trial at Bar, 


allowed in iſſuable terms, if the court pleaſes; they 


are granted either upon the value of the lands, ot 


difficulty of the title, for which reaſon the court 


will not grant them till e joined, 12 Mod. 311, 
nor can they be granted, though the parties conlent, 
without leave of the court, Str. 696. 

It is ſaid, trials at bar are never allowed in an iſ. 
ſuable term, unleſs the crown be concerned in inte. 

reft. N. on Rule MH. 4 Ann. (c.) | 
What a proper The moſt proper caſe for a trial at bar is, whereit 
8 appears that a queſtion of law, of ſome nicety, wil 
ariſe, and that this will be ſo complicated with 2 
queſtion of fact, that the whole matter muſt be deter. 
mined by the jury, under the direction of the court, 

5 Trin. 4 Ges. 3. Whitaker v. Burrow, C. B. 
Grounds for Partridge ſhewed cauſe againſt a trial at bar that 
8 * leflor of plaintiff was in ſuch indigent circumſtances 
ar, are value, | 

length, and diff- as not to be able to bear the expence, and that one 
culties, and of his witneſſes was a woman of eighty who might 
no — MY die before the trial. The value of the premiſes 
ng Ces „ 2000. a year, and the queſtion whether a codicil by 
prius cofts, and which they were deviſed was duly executed, 2 Sali, 
paying bar cots. 648. cited. Court were of opinion, that this was: 
caſe fit for a trial at bar; but ſaid, as it was a 
favour aſked by the defendant, they would lay hin 
under terms, that if he ſucceeded, he ſhould only 
have niſi prius coſts ; but if leſſor were to ſucceed, 
he ſhould have bar coſts; and that the old witne\ 
ſhould be examined upon interrogatories, and her ce. 
poſitions read, if ſhe ſhould die before the tris. 
That the cauſe ſhould be tried by a Middleſex jut), 
inſtead of one from Norfolk, where the premiſes ut 
ſituated. Holmes v. Brown, Dougl. 438. - 
Court will exer- Upon application for a trial at bar, the court wi 
ciſe their own jn every caſe exerciſe its own diſcretion, upon tie 
Is peculiar circumſtances thereof. The King v. Amt): 

1 Term Rep. 363. # 
Leſſor privileged, It was mbved that the leſſor having privileg, 
might name a good plaintiff to be liable to coſts, fe 
ſuſed. Preſton v. Linger, Sir. 479. 1 
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It muſt be moved for on affidavit, and there wil 
be a rule to ſhew cauſe granted. 9 5 
If a juſtice of the one bench or the other be con- 
cerned, the trial ſhall be at bar upon motion without 
affidavit, 1 Sid. 407. | | 
| The particular value or difficulty muſt be ſhewn, _ 
| for it is not enough to ſwear generally, that there is 
value or difficulty therein. Either party may move Special jury, 
for a ſpecial jury, give brief to counſel for that pur- 
poſe, which is done on a {lip of paper, and ſigned by 
him; pay 10s. 6d. carry it to the clerk of the rules, 
who draws it up ; pay 6s. get appointment thereon at 
the maſter's, ſerve copy rule and appointment on 
the oppoſite attorney, the like on the deputy ſecon- 
dary, or ſheriff (if in Middleſex, or in any other 
county), who will attend the maſter with the book, 
and he in preſence of both, names thereout forty- 
eight; pay him 21. 2s. ſheriff 21. 2s, when this is 
done, the maſter's clerk makes out the lift of the 
forty-eight; pay him 2s. 64. then get appointment 
from the maſter, to ſtrike out twelve on each ſide ; 
ſerve copy of rule, and appointment on oppoſite 
attorney (the ſheriff having nothing further to do), 
attend the maſter, and name on each fide, one by _ 
one, the perſons to be ſtruck out; the plaintiff ſtrikes 
firſt; this being done, the clerk makes a copy of 
the remaining twenty-four, pay 25. 64. each He, 
which is to be returned to try the iſſue, a ſpecial ar/- 
tringas iſſuing for that putpoſe, which is made out by 
the plaintiff, | | 

The plaintiff may countermand notice of trial, May conntet- 
though it be a trial at bar (which is always appoint- mano. 
ed by the court), and prevent the cauſe being tried 
at the day, nor can it be brought to trial, unleſs ſome 
day be appointed again by the court. MN, on R. 

M. 4 Ann. The caule is ſet down with Mr. Auſtin, 
and the record delivered to him. | 
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Special Jury. 

How to apply for IVE brief to counſel, with the name of the 
a ſpecial-jury, F cauſe, and indorſe thereon, “ To move for 4 
« ſpecial jury; (fee 105. 6d.) he will ſign it; 

carry it to the clerk of the rules, and he will draw 

up rule (pay him 6s.); get an appointment thereon 

from the maſter to nominate the forty- eight, ſerve 

copy on the attorney of the other fide, and the 

ſheriff alſo muſt be ſerved; attend maſter, and hz 

will nominate the forty-eight (pay maſter 2/. 2. 

ſheriff 21. 25.); when this is done, maſter's clerk 

makes out copies for each party (pay him 25. 64.). 

When you are ready to ſtrike, then apply to the 

maſter for another appointment ; ſerve copy of rule, 

and that appointment on the attorney; attend the 

maſter again, and he will ſtrike out twelve on each 

| fide, beginning with the plaintiff firſt ; the clerk 

then makes copies (pay 25. 64. each), which fe- 

duces them to twenty-four, to try the iſſue, and 

| Cannot frike ex a ſpecial writ of diftringas juratorum iſſues for that 
parte, till the purpoſe, The maſter ſays, though the jury be at 
OT One" the inſtance of the defendant, yet the plaintiff is 
bound to ſue out the d:;/frirgas, and ſummon the jury, 

No coſts of a „The perſon or party, who ſhall apply for a 
ee 46 _ “ ſpecial jury, ſhall not only bear and pay the fees 


Jeſs the juege for ſtriking ſuch jury, but ſhall alſo pay and diſ- 


- " S T ] EO PRE IRIS 2 


certify in « charge all the expences occaſioned by the trial of 
hos e the cauſe by ſuch ſpecial jury; and ſhall not [ 
* have any farther or other allowance for the ſame 


« upon taxation of cofis, than ſuch perſon, or the 
© party, would be entitled unto, in caſe the cauſe 
had been tried by a common jury, unleſs the 
e judge, before whom the cauſe is tried, ſhall, im- 
„ mediateiy after the trial, certify in open cut 
« under his hand, upon the back of the record, 
e that the ſame was a cauſe proper to be tried by 4 
& ſpecial jury.“ Stat. 24 Geo. 2. c. 18. | 
None to take No perſon who ſhall ſerve upon a ſpecial jury, ot 


— be returned, * be allowed to take for ſuch "_ 


Special Jury. | 155 325 


on any ſuch jury, more than the judge who tries the where there is. a 
cauſe ſhall think juſt and reaſonable, not exceeding 
1], 15, (except in cauſes wherein a view hath been 
directed). Save Stat, | | | 
ury was nominated in Mich. term, but the twenty- The change of 
four had not been ſtruck out by the parties. In DR 
Hil, term appointments were made out, and de- the un 
ferdant's attorney (though he attended) refuſed to nominated, 
ficike, bec:uſe the jury were nominated in Mich. | 
term, Lord Mansfield was clear the maſter ought to 
do it, without any direction from the court; and 
ſeid, it was right for him to act as uſual, unleſs 
there ſhould appear any particular reaſon to the 
contrary; In the preſent caſe, there had been no 
change of ſheriffs, which Lord Mansfield obſerved 
had been given as a reaſon why the ſame jury 
ſhould not ſerve for the trial of the cauſe, which had 
been already ſtruck for a former intended trial, 
But he (ſaid he did not ſee the reaſon why the change 
of the ſheriffs ſhould make any difference. Mr, 
IVallace ſaid, the court of C. P. had lately de- 
termined it ſhould be ſo, and that the change of 
ſheriffs makes no difference, Lord Mansfield ſaid 
be was glad of it. Cowp. Rep. 412. Rex v. Hart. 
A. B. This is now the eſtabliſhed practice. 


View. 
ORMERLY there could not have been a view 

in perſonal actions, but upon withdrawing of 
a juror after they were ſworn, and conſent of 
the parties by a rule of court. Now by the act view may be 
4& 5 Ann. c. 16, /. 8. it may be granted in any granted in any | 
*ciion brought in the courts at Meſiminſter, where meer . 
neceſſary, the better to underſtand the evidence 8 
upon the trial; in which caſe the courts may order 
lpecial writs of di/tringas, or habeas corpora, to the 

erilf, requiring him to have fix of the jurors, or a 
breater number of them, at the place in queſtion 
lome convenient time before the trial; who ſhall 


1 have 
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* have the matter ſhewn to them by two perſons 
1 named in the writ of habeas corpora juratorum, and 


ps i ; appointed by the court; and the ſaid ſheriff exe. 
81 cuting the writ is eſpecially to return the view 
9 made accordingly, = | 
0 Six of the jorets, By Mat. 3 Ges. 2. c. 25. (the ballotting act) , 14, 
1 7 more, ſhall it is provided, “ That where a view' ſhall be allowed, 
. | Havethp vie. ( fy of. the jurors named in the panel, or more, ſhall 
% f * have the view, and fhall be the firſi ſworn er ſuch 
; | 6c of them as appear ) before any drawing,” But as 
== the having a view was not by either of the ſtatutes 
lp | made a mattrr of courſe, though ſuch a practice had 
15 prevailed, and had been abuſed for the purpoſes of 
bk | delay, the court thought it their duty to take care 
bl that their ordering a view ſhould not obſtruct juſtice, 
TH and prevent the cauſe from being tried; and they 
* Teſolved not to order one any more, without a ful 
10 | examination into the propriety and neceſſity of it: 
by for they were all clearly of opinion, that the a& 
ey meant that a view ſhould not be granted, unleſs the 
4 court was ſatisfisd, that it was proper and neceſſan; 
„ and they thought it better that a cauſe ſhould be 
. | | tried upon a view had by any fix, or by fewer than 
1 fix, or even without any view, than be delayed for 
1 a greater length of time: Accordingly they added a 
[| - Clauſe to the uſual rule for views, purporting that 
* the party praying a view conſented ** That in ce 
% no view ſhould be had, or if a view ſhould be had ty 
« any of the jurors whomſoever (though not fix of tit 
« firfl twelve), yet the trial ſhould proceed, and in - 
„ jection be made on account thereof, or for want if 6 
„ proper return,” Since which, motions for views 
ale become motions of courſe without affidavit, 
with ſuch additional conſent annexed to them, /id: 
1 Burr. Rep. 256, 257. 


ol "MM Lis In this court a counſel's hend is ſufficient for a 
—— . view in term time, fee 10s. 64. take the brief to the 
"Ws clerk of the rules, who wil} draw up ſame, 10s; 


19 but firſt apply to the oppoſite attorney for the nant 
| 4 25 of his ſhewer, and place of abode, and have yours 
þ Oey ready ; ſo that the rule may be properly filed ws 
Lie 2 0 


Ute w. — 327 ; 


2nd alſo the day and place where the jurors are to meet 
muſt be inſerted. When you have drawn up the 
rule, ſerve copy on the oppoſite attorney, leave the 
original, with the names of the jurors (if ſpecial) 
with the ſheriff; if eommon, he has them, and he 
will ſummon the jury; pay him 2/. 25. ; his fee 
for attendance 11. 15.3 and no evidence is to be 
given on the view, but the premiſes only are to be 
ſhewn. In town it is not uſual to treat the jury, 
as heretofore, with dinners, but in the country it 
is, and at the expence of both parties. N. B. In 
vacation, by conſent, you may have a judge's order 
for a view, upon producing counſel's hand, fee 
10s. bd, | | #7 . 
The ſhewers may ſhew marks, boundaries, c. Shewers may 
to enlighten the viewers, and may ſay to them, theſe ſhew marks, &c. 
are the places which on the trial we ſhall adapt our 
evidence, | 


Record of Niſi Prius. 

HIS contains the whole pleadings, and is to 
T be ingroſſed fairly on a double half-crown 
ſtampt parchment, and made up by the attornies 
themſelves. In every record to be made up, there 
mult be two placitas, the one preceding the iſſue, 
which is to be of that term the iſſue is joined, the 
other, the term the cauſe is to be tried. If the iſſue and 
record be made up the ſame term, then the two placitas 
are to be of that term. | 

It on a plea in abatement, a reſpondeas ouſter is All pleadings in 
awarded, and afterwards the defendant pleads in the caeſe pp 
chief, and there is a verdict for the plaintiff, yet — pts 
the plea muſt be entered on the nii prius record, or 
It is good cauſe for judgment to be arreſted ; for as 
K muſt be entered on the plea roll (which is in 
court), ſo it mult be mentioned on the ni prius 
record, otherwiſe it will not appear to have been a 
verdict in the ſame cauſe, Lord Raym. 329. 

If there be a demurrer to any of the pleadings, 80 if there is a 
and the cauſe is to be tried before or after that be ufa. 
diſpoſed of, all the proceedings muſt be entered on 
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Where two 
pailners plead, 


Record. 


the niſi privs record, the ſame as made up in the 
paper book. | 

Aſſumpſit againſt two, they ſever in pleading, 
One pleaded bankruptcy, on which iſſue was joined, 
The other pleaded a judgment recovered againſt him 


and the other defendant. There was a olle projequi 


When a mnpros 
ma be entered 
againſt one. 


Record. 


Second placiie, 


Jurata for 


London. 
2 Or debt, as the 


entered, not to proceed further againſt the bankrupt, 
and plaintiff procceded to final judgment againſt the 
other, On error being brought, the judgment was 
affirmed. Nate & Chijwell v. Ingham, 1 WH. 89. 

Were there are ſeveral defendants, and they 
ſever in plea, whereupon iſſue is joined, the plain- 
tiff may enter a nolle proſequi as to one defendant at 
any time before the record is ſent down to be tried 
at niſi prius. 2 Roll, Abr, 109. Salk. 457. 

Pleas before our lord the King, at Weltminſter, if 
the term of the hey Trinity an the 3 gear of the rein 
of cur ſovereign Lord George the third, by the g ate 
ef Ged of Great Britain, France, ard Ireland, king, 
defender of the faith, and in ihe year of our Lerd 1791, 


Roll 520. Stor mont and ay. 
Lenden, ) Be it remembered, th.t on 
to wit. (io the end of the z/xe verbatim); then 


enter a ſecond placita as follows: 

Pleas befor e cur lord the king at Weſtminſter, of the 
term of St. Michael, in the 32d year of the ragn / 
our ſovercign Lord George the third, by the grace of 
God of Great Britain, France, and Ireland, king, 
d fender of the faith, and in the year of our Lord 1791. 
London, 0 The jury between John Jones, by his 
to wit. attorney, plaintiff, and Edward Poul, 
defendant, of a plea of treſpaſs on the caſe“, is 


* reſpited before our loid the king, at Meſiminſler, 
. next aſter d, unleſs the right honour- 
the ditringas, able Lloyd lord Kenyon, bis majeſty's chief juſtice, 

' affigned to hold pleas before the king himſelf, ſball 
c The day of firſt comeon® the day of , at the Ge 
trial. of the ſaid city, according to the form of the ſtatute 


in ſuch caſe made and provided, for default of the 


jurors, becauſe none of them did appear; therefore 


let the ſheriff have the bodies of the ſaid jurors, 5 
make 


Record: - 


make the ſaid jury between the paties aforeſaid, of Z 

tne plea aforeſaid ; accordingly, the ſame day is given 

to the pa ties aforeſaid, at the ſame place. 5 | 
If the cauſe is to be tried in Midaleſex, ſay, If in Middleſex, 

& unleſs, &c. ſhall firſt come on the 

2üͤ ð'1 at Weſt minſter- hall, in 

« the county of Middleſex.” „ ; 
If at the aſſizes, „ wunleſs his mojefly's juſitces If at aflizes, 

« aſſyned to take the affizes in and for the county of 

« Oxford, ſhall firfl come on ” 0+ 0p 

« if july at Oxtord, in the ſaid county, according, 

« Kc.“ and at the end of the jurata add, And 

« be it known, that the king's writ on record, was 

« delivered to the deputy ſberiſ of the ſaid county, on 


« the day of in this ſame term, beſore our d The laſt day of 


« %⁵⁰ the ing, at Weſtminſter, to be executed ac - term your laſt 
1 bs , JEL 5 Placita is of, 
& wrding to law, at his peril. 


t is erdered, that unleſs the cauſes to be tried at To be entered in 


„% London ard Middleſex be entered wth the chief town two days 
juſtice of this court by the ſpace of two days leſore ve 
® the ſiltings upon which ſuch cauſes are io be tried, 
« the mar/hal may enter a ne recipiatur, at the re- 
© queſt of the defendant or his attorney.” R. H. 
15 & 16 Car, 2. | | 

in Middleſex no record of niſi prius will be re- No record to be 
ceived at any ſitting after term, unleſs the ſame ſhall 1*<*ived in Mid- 


dletex for fitting 


be delivered to, andentered with the marſhal, within aft r term,unleſs 


1 days after the % day of every term. Notice entered :wo days 
M, 17 Ces. 2. | _—_ 9 
- bg — 1 rm. 
and in London no record of niſi prius will be re- In London the 


ceived at any fitting after term, unleſs the fame ſha}! day before ad- 

": velivered to, and entered with the marſhal, the day Journment- day. 

ere the day to which the fittings in Lindon ſhall be 

$journed, by nine in the evening. lid. Ry 
{tis ordered, that no cauſe for the future be tried by New rule ſetting 

2 ſpectal jury, unleſs the rule for ſuch ſpecial jury be down cauſes | 

lau m up, and the cauſe mar ked as a ſpecial jury in the „e there ta 0 

martha 0 5 | X ſpecial jury. 

. a's book of cauſes, before the adjournment day 

fer each term. By the court, R. Jin. Torm, 

29 Geo, 3.1790. i po : 
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339 I. © Record, 


Every cauſe to | Every cauſe to be tried at niſi prius, in, Londen 
be tried in the and Middleſæx, ſhall be tried in the order ig which 
order they ſtand, - "ARE . 
woleſs, Se, it is entered (beginning with Femanets), unleſs it 
5 ſhall be made out to the ſatisfaction of the judge of 

niſi prius in open court, that there is a reaſonable 

cauſe to the contrary, who thereupon will make 


ſuch order for the trial of the cauſe fo to be put off, 


as to him ſhall ſeem juſt. R. Mich. 17 Geo. 2. 
If the plaintiff It is ordered, that if the defendant in any action 
= —— aig in London or Midal:ſex, and to be tried at the fittings 
cipiatur, may try Of the lord chief juſtice of this court, ſhall enter a 
the cauſe at the ne recipiatur, and by reaſon thereof hinder the 
— — on plaintiff that he cannot proeeed at that ſitting, that 
£ then it ſha!] be lawful to the ſaid plaintiff to proceed 
to trial in the ſaid cauſe at the next fitting of the 
ſaid chief juſtice, after the entering of the ſaid ne 
recipiatur, upon notice given during the ſaid fiſt 
ſittings. X. Mich. 4 Ann. | 


| When mayenter But if a cauſe is to be tried at the ſittings after 
a 1% fec platus term, no ne recipiatur can be entered, until after 


proclamation made by order of the chief juſtice for 
bringing in the records; and then if the record be 
not brought in, the defendant's attorney may enter 

ne recipiatur. N. on the above rule. 1 
Remaser. Likewiſe if notice of trial be given for a day cer- 
| tain in London or Midalex, and the plaintiff. is not 
ready to proceed, the cauſe may be tried the next ſi- 
ting, upon the like notice as when a ne recipialur is eu- 
tered by the defendant; and in either caſe, if the cauſe 
be not tried at ſuch next fitting, notice is to be 
given as at firſt, unleſs it be made a remaner, aud 
then new notice of trial is never given; for the des 
fendant is bound to attend till the cauſe be tric, 

| N. on R. M. 4 Ann, | | | 

Remanet bow. to If the cauſe is not tried the day of the ſitting, 
de made. it is then made a remanet by the marſhal of couile; 
he alters the juraia, pay him 58. get the ijtring 
alter the return to the day cf the next fiiting (if it 
be a proper return day), if nat, the next day, rele 
it, pay 1s, annex it to the record again, as there! 


a0 


Record. 5 337 


no occaſion for the ſheriff to return a new panel, nor 
is there occaſion for a new ſtamp. eee 
Care ought to be taken reſpecting this, for the jursta muſt be 
jurata, if not altered, is not amendable, and the trial altered. 
will de coram non judice ; but the court will order 
a venire facias de novo. 1 Wilſ. 144. Crowder v. 
Raote. | : | 
When the record is ingroſſed, make an incipitur on How to enter 
a roll (which get of Mr. Webb, or Mr. Adams), W 
firſt entering thereon the term the iſſue is joined, = — 
warrants of attorney for plaintiff and defendant, "4 
and part of the memerandum of the iſſue ; take 
the i ue and recird to the clerk of the judgments, 
who enters the iſſue, marks the roll, record. and 
iſſue paper, pay him 3s. 64. for the firſt ten ſheets, 
«nd 1s. for ſix more; if the iſſue ſhould be of an 
old term, and your entries have not been made 
before, firſt get number-roll of Mr. Edge of the 
term iſſue is joined, then make out a docket for the 
entry, and docket ſame; take record to Mr, Hay's 
office, King's Bench Walks, who will paſs fame, 
pay 7s. 6d. for the firſt eight ſheets, and 75. for 
| every other eight, and 64. to the ſes ler. 5 
If at the aſſizes, the iſſue is entered the ſame as How to proceed 
before, and record is paſſed at the ſame office (Mr. at the aſſises. 
Ilay's) with the clerè of the circuit in which the 
cauſe is to be tried; get the wenire returned in 
town with the under-ſheriff, pay him 25. 64. ſend 
the diſtringas and venire into the country annexed to 
the record, and the writ and record are to be entered 
together, and left wita the judge's marſhal, pay 
14. 8. Vide K. 10 & 11 Geo. 2, | 
It ts ordered, that no writ and record of niſi prius Fncry of record 
ſhall be received at the aſſizes in any county in t allizes, 
E gland, unleſs they ſhall be delivered to be entered | 
with the marihal before the fir/t ſitting of the court 
fter the commiſſion duy (except in the counties of F 
and Norfolk), and there the writs and records ſhall 
de delivered to, and entered with the marſhal, 
brfore the fir/l ſuting of the court, on the ſecond day 
after the commiſſion day, otherwiſe they ſhall not be 
| | received, 
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ing. We command you that you cauſe to come 


ſaid A. B. between whom the contention thereupon 


there then the names of the jurors, and this writ. 
| Witneſs, Lloyd lord Kenyon, at WVe/iminfler (the fit 


' Record. 


received, and the cauſes ſhall be tried in the order 
in which they ſhall be ſo entered (except they be 
put off by the judge); and a liſt of the cauſes ſhall 
be made by the marſhal, and fixed up in ſome 
Public place in the Ai prius court, and to remain 
the whole time of the allizes, R. H. 14 Ge. 2, 

If the record of niſi prius agree with the declata. 
tion delivered, a variation from the ifſue delivered is 
not material. Str. 1131. 2 Wilſ. 160, For de- 
fendant's attorney ſhould have refuſed the iſſue, if 
not agreeable to the declaration, 


enire and Diſtringas. 


THEN ſue out venire and diftringas (both of 
which are ſealed only), get the di/tringas returned 
at the ſheriff's office, pay in Middleſex 145. 84. in 
London, if common, 4s. 4d. if ſpecial 8s. 8d. and 
annex it to the record with the panel, 

George the third, Sc. to the ſheriff, &ec, greet- 


before us, at HYe/imin/ter, on next after 

| (here inſert ſome return-day hefe 
the trial, if a country cauſe the laſt day of the. 
term), twelve free and lawful men of the body 
of your county, each of whom having 10/. a year 
at the leaſt, of lands, tenements or rents, by whom 
the truth of the matter may be the better known, 
and who are in no-wiſe a-kin either to J. B. the 
plaintiff, or to C. D. the defendant, to make a cer- 
tain jury of the county between the parties afote- 
ſaid, in a plea of treſpaſs on the caſe (or as the 
caſe may be), becauſe as well the ſaid C. D. as the 


is, have put themſelves upon that jury; and have 


day of the term in which the cauſe is to be tried), in 
the 32d year of our reign. . 
| Stormont and May. 


«> 


In 


Uenire and Diltringas. 1 333 


jn caſe one of the.defendants ſuffers judgment to go it where judg- 

by default, and the other pleads to iſſue, aſter the. ment _ by de- 

words, * to make a jury of the county between 2% agu one 

« the parties aforeſaid,” add theſe, “ as well to to the other de- 

© try the iſſue between the ſaid 4. B. and C. D. tendant. 

« joined, of a plea of treſpaſs on the caſe, as to 

« inquite what damages the ſaid A. hath ſuſtained 

« by reaſon of the not performing the ſaid pro- 

« miſes and undertakings by the ſaid R. made, 

« az for his coſts and charges by him ſuſtained in 

« this behalf, whereof it is conſidered, that the 

« ſaid A. ought to recover his damages, becauſe 

4 2s well the ſaid R. as the ſaid A. between whom 

« the contention thereupon is, have put theme» 

6 ſelves upon that jury; and have there then the 

„ names, c. 5 a | 
If there are two ſheriffs, and one is intereſted If Seri are 

in the cauſe, or related to either of the parties, ben hi -_ 

verire ſhould be awarded to the other only; eee 1 

if both are intereſted, then to the coroner of the 

county, - Re, | 

* the third, Oc. To the ſheriff of, &c. Common diftrin- 
greeting: We command you that you diſtrain the-“ 
ſeveral perſons named in the panel annexed to this 
writ; the jury ſummoned in our court before us, 
between A. B. plaintiff, and C. D. defendant, by 
all their lands and chattels in your bailiwick, fo 
that neither they, nor any for them, intermeddle 
therewith, until you ſhall have other command ia 
that behalf from us; and that you anſwer us for 
the ilues of the ſame, ſo that you have their bodies 
before us at Meſtminſter, on next after | 
(here inſert the firſt return-day after the trial), or 
beſore our right truſty and well- beloved Lloyd 
lord Kenym, our chief juſtice, aſſigned to hold 
pleas in our court before us, if he ſhall firſt come 

| on | (the day of trial); if in London, ſay, at the 
Cuildhall of the city of Londin aforeſaid; if in 
Madleſex, ſay, „at Meſiminſter-hall in the county 

% Middleſex ;” if at the aſßzes, ſay, ** before our 
' Juflices aſſigned ta hold the affizes in your county, if 

yu | 66 they 
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_ - Uenire and Dittringas. 


& they ſhall firſt come on” (the day of trial) at 
(the place where held) in your county, according tg 


5 1 | the form of the ſtatute in that caſe lately made and 

wt provided, to make a certain jury between the (aid 
WH | parties, of a plea of treſpaſs on the caſe (as the 
1 | 


action is), and to hear thereof their Judgment of 
Return of the many defaults, and that you have there the names 
3 veuire. of the jurors and this writ. Witneſs Lhyd lord 
i ; Kenyon, at Meſiminſter, the day of 
in the 32d year of our reign. | 
g | | Stormont and Way, 
Diftringas fora George, Ic. to the ſheriffs of London, greeting : 
wt 14 ſpecial jury. We command you, that you diſtrain John Ling, of 
1 +8 25, 6d. ftawP»  Coleman-ftreet, Joſeph Lancaſter, of Queen ſtreei, 
Hy and ſo on, till you come to the end of the maſter's 
164 liſt, then add (merchants), the jury ſummoned in 
our court before us (as in a common one); and if 
View, there is a view after the word (default) add: this, 
And in the mean time, according to the form of 
ce the flatute in ſuch caſe made and provided, wt 
& command you, that you have fix of the firſt 12 
WP” 6 of the ſaid jurors, or as many more of them as 
708 „ y;u ſhall think fit, io take a view of the place in 
1 &« que/lion, on the day of - and that the ſaid 
* « jurors meet on the ſame day, at the houſe f 
| « (aas in the rule) in your city, and priced 
1 « from thence to view the ſaid place in the pre. 
13 & ſence of T. B. on the part of the plaintiff, ond 
ö « G. H. on the part of the defendant, appointed if 
s our court before us, to ſhew the ſaid place to ſuch if 
ir” & the ſaid jurors as hall come to view the ſame ; ard 
BP | « that you make appear to us at Weſtminſter, a 
3 N c the ſaid day, in what manner you Hall have ane. 
4 * cuted this cur precept, and that you have then there 
5 « this writ, Witneſs, Sc.“ | 


9 3 — 
= - — — 
.... 

= 


4 2 a 

| ; t 

' If you have witneſſes, and they will not app**% w 

| make out a /ubpena, as follows: 3 {a 
| | ar 


Grrge the third, c. To John Doe, Richard $ulpena to 

Rye, Cc. (you may put four in a writ) greeting: %%, 

We Ae you, that, all excuſes being ye 
aſide, you, and every one of you be, in your 

proper perſons, before our right truſty and well 

beloved Lloyd lord Kenyon, our chief juſtice, 

aflioned to hold pleas in our court before us, 

at the Guildhall of the city of Londin, or, „ at 

« Weſtminfler-hall in the county of Middleſex” (if 
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in Middleſex) : (if at the aſſizes ſay, ** b-fore our | 1 
« juſtices, aſſigned to hold the ajſizes in and for the © 
&« county of ) on | the day of YO - | [; m 
« in the ſaid county, by of the clock in the 1 

| forenoon of the ſame day, to teſtify all and ſingular 9 1 

c what you, or either of you know, in a certain cauſe 9 1 

| now depending, undetermined in our court before us; > iy 

between A. B. plaintiff, and C. D. defendant, of a plea || 

of treſpaſs on the caſe (as the action is) on the part 1 

j of the plaintiff, and at that day to be tried by ajury of 

! the county; and this. you, nor any of you, are by 

2 no means to omit, under the penalty upon each of 

1 you of 1000. Witneſs, Ll:yd lord Kenyon, Sc. 

n | Stormont and Way. 

4 Tefle the Subpœna the laſt day of term, 

of Middleſex ſubpœna, to teſtify between A. B. præcipe for 

ed plaintiff, and C. D. defendant, on the part of the ſu2p@nee. 

iſ plaintiff, To be ſigned by Mr. Webb, pay rs. 84, 

nd and 7d. ſeal; ſerve each witneſs with a copy; pay 1s. 

b in town; if in the country, the party muſt have 

7 his expences tendeted him, and that reaſonable, 

nd 2 Stra. 1150. Chapman v. Poynton, | 

. If any perſon has in his poſſeſſion any writings, Sulpera duces 

2 leds, borks account, or other things, which may e, when ne- 

e 


be neceſſary to produce at the trial, he ſhould be — 
ſetved with a ſubpœæna duces tecum; but if the plain- 

tuff or defendant are to produce, or the attornies, then 

a notice to them will be ſufficient, | 

, © George, &c.” as in the former one, as far as Subpana duces 
the place of trial, then ſay, And that you bring , 44. 64. 


ets with. you and produce at the time and place afote- 1 
By lud a deed of aſſignment, bearing date (deſcribe 
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Hubpsena. 


the thing to be produced), and then and there to 
teſtify and ſhew all and ſingular thoſe things which 


you or either of you know, or the ſaid deed or in- 


action now in our court before us depending be- 
tween, Cc. (as in the former one); it is ſigned 


with Mr. Webb, and ſealed. 


If he is in 


priſon, 


Habeas corpus ad 
reflificandum, 


If a witneſs ſhould be detained in priſon, the 
following habeas corpus may. be had, to bring him 


into court as an evidence, on leaving which, the 
gaoler muſt bring him up; ingroſs it on a 55, ſtamp 


parchment. . 
George the third, Sc. To the marſhal of our 
priſon of the Marſbalſea, greeting (or to the perſon 


in whoſe cuſtody he is): We command you, that the 


body of Jobn Mall, in our priſon, under your 
cuſtody as it is ſaid, detained under ſafe and ſecure 
conduct, by whatſoever name the ſaid John Wall 


may be called in the ſame, yau have before our 


right truſty and well beloved Lid lord Kenyn, 
our chief juſtice, aſſigned to hold pleas in our 
court before us at ZYe/{minſter-ball, in the county 
of Middieſex, ** er at Guildhall in the city of Lin- 
« don;” (if at the aflizes) ** before our juſtices 
« affigned to bold the aſſixes in and for the county if 
« Oxferd, on Monday the day of next, al 
4 Oxford in the ſaid tounty,” by nine of the clock 


in the forenoon of the ſame day, there to teltify 


the truth, according to his knowledge, in a certain 


cauſe now depending in our court before us, and 


then and there to be tried between A. B.: plaintiff, 
and C. D. defendant, in a plea of treſpaſs and 
aſſault (as the action is); on the part of the plain- 
tiff, and immediately after the ſaid John all ſhall 


then and there have given his teſtimony before the 


ſaid chief juſtice (if in town), if in the country, 
& before cur ſaid juſtices,” to return him, the (aid 
John Mall, to our ſaid prifon, under fafe and ſecure 
conduct; and have you there then this writ, Wi- 
neſs Lid lord Kenyon, at Weſtminſter, &c. 

| e Eat 7 8:ormont and Way. 


A free f 


_ 


Subpoeng, — — _ 

A præcipe, as before, is made; fign it with Mr. | 

IW-bb, 15. 8d.; ſeal 7d. but you muſt firſt get a 
judge's fiat thereon, upon an affidavit made by the 85 
party who applies, „that he is a material witneſs 
« on his part, and cannot proceed to the trial with- 
« out his teſtimony,” 4 Burr. 1440. Then ſign 
and ſeal the ſame, and leave it either with the 
marſhal or gaoler, in whoſe cuſtody the witneſs is, 
for his return, and he will bring up the witneſs to 
the court. 5 

N. B. See more particulars under title Ha, Corp. 
and when this writ can or cannot be had of courſe, 

Witneſſes ought to have a reaſonable time to put witneſſes to 
their own affairs in ſuch order, that their attend- have a reaſon« 
ance upon the court may be of as little prejudice to . 
themſelves as poſſible; and this court held that no- 
tice at two in the afternoon in the city, to attend 
the ſittings that evening at Meftmin/ler, was too 
ſhort a time. Str. 5 10. Hammond v. Stewart, 

The court will not grant an attachment againſt 
a witneſs. if he was not perſonally ſerved ; without 
perſonal ſervice, it is not ſufficient to warrant a pro- 
ceeding criminally againſt him, whatever it might 
do in an action. Str. 1054. Smalt v. Whitmill, 
| If the witneſs comes a diſtance off, there ought 
to be a tender of reaſonable charges, Ibid. 
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Examining Witneſſes on Interrogatories 
before a Judge. 


t 
—_—_ 
_— ? 
_ 
. , : 
_—_ i. 
* N 
* 5 
N (ies 8 
= 3 
it 4 4 4 4 
: 1 " +6 + 
er 
1 4 
WH 
I. 
1 i F 
_—_ \ £ 
' , 24 
oi f 
e p 
1 df x 
' [25] 4 
— 34 \ N * 
a 7 f 
wm by 
111 : 1 * 
500 1 
L | ; . 7 
if : 
1 7 1 
| q . 
4 1 * 
0 Ee A 
Ty J 
1 
wh 
»Þ 1 
M. I i 
+ FB v 
1 + 
_ 4 
en . = 
j * : 
1 a 1 . 
. f 4 39 3 
1 > 
e 5 
24 1 
1 os. 
wh 4} 
4: F * 
_ 7. 
1 + \ 72 
1 LF 1 
e 
1 85 
. 3 * 
1 2 
i ' 7 
1 5 1 
1 
1 0 tk 
m_- A 
4 ? 1 & pf 
t Bi 1 «x 
1 Q . 
Wh : 
* : + 
1 ; 
in 4 y 
} J 1 
15 : 


1 

+l 

1 
q * 
* 2M 
+ 1 

7 
1 

þ 

N 

: | 
0 

= = 
a 
Jad 

28 

«EX 
—— 
9 
1 
. 
$ #4 
. 74 

-: 

—_ 
1 

"= 

1 aj 
3 

, 

* wn 

| is 

FF * 

715 | 
- ANN? 

1 

: "oy 

* 
Fo 

FL. - 

85 21 
„ 

1 1 
a 

i: 
* 

19 

1 
LEY 

FFY 
bs. 4 

2 4 N 
2 
1 
= 5. 

Ke 925 

3 
8 

= 

"66.8 
Mz : 
1 N - 

ah. 1 ] 

"£50 
= 

a 

*. 

1 

"4 1 
2 

" B 
: 

_— 
bo 2, 
12 
1 N 
* 
* 
7 x6 
1 W 5 
„ 
1 
90 

1 
Py 1 
+. 80 
N > . 

1 
1 
9 

$ 

9. . 
fy 
1 
1 
TS 
F 4 
1 

i 
n 

„5 

44. 

4 7 

, Fr 
x8 
1 

TY 
* 


r / BR... 


Ir after iſſue is delivered, and notice of trial given, 
a witneſs that is material on either fide is going 
abroad, or beyond ſea, ſo that he cannot be had at 
the trial, the party who wiſhes for him, may apply 
to the court for a rule, that he may be examined as 
a witneſs, before one of the juſtices of this court, 
but he cannot be examined without conſent ; but 
the court may ſtay the proceedings: it is a rule to 

ew cauſe, and the motion is made upon affidavit 
of bis being material on the part he is to be exa- 

| h « mined, 
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In vacation, a 
Judge's ſume 
mons. 


E granted, 


When court 
will aſſiſt. 


When depoſi- 


tions may be 
read. 


Court may put 
off the trial 
from time to 
time, | 


Where to take 
witneſs, 


rule will be made abſolute. Notice muſt be given, 


- ſo that the other party may be at liberty to file in- 


mit the fact, the court will aſſiſt the other party by 


: Interrogatovies. - 


e mined, without whoſe teſlimany you cannot procerd ty 
* the trial, and that he is going to Scotland, Ire. 


& land, or out of the kingdom, on ſuch a day; coun- 
ſel's fee is 10s. 64. for the rule to ſhew cauſe, and 
one guinea to make it abſolute; rule 28. per ſheet; 
ſerve it on the attorney on the other ſide; make 
affidavit of the ſervice, and if conſented to, the 


and a copy of the interrogatories delivered to the 
oppoſite attorney of the time he is to be examined, 


terrogatories, and croſs-examine him on his part, 
If it is in vacation, application muſt be made in 
a ſummary way; get a ſummons from a judge, to 
ſhew cauſe why A. B. a material witneſs, may not 
be examined, on the part of the plaintiff, on inter- 
ropatories, and upon producing the like affidavit 
as before, and conſented to, the order vill be 


If a party refuſe to conſent to the examination 
of a witneſs to an eſſential fact by commiſlion, 
when his preſence cannot be compelled, or to ad- 


putting off the trial. 


Newnham, | | 
If a witneſs not likely to be had at the trial be ex- 


amined before a judge, and croſs-examined by the 
other party, and his depoſition put in writing, yet if 
at the trial it be proved, that the party might have 
him there, his depoſitions are not to be read, 


12 Mod. 493. 


Doug. Rep. 420. Furhv, 


If a party wants the teſtimony of witneſſes whom *. 
he cannot compel to attend, the court may put off the nc 
trial from time to time, until the other party con- wy 
ſents that depoſitions ſhall be taken where they are, N | 

' Mefiyn v. Fabrigas. Corp. Rep. 174. 5 4 

The witneſs is to be taken to the judge's clerk, L 

| who examines him, and the interrogatories are 0 . 
be left there, and he is to be ſworn upon them; 1 
after be is examined on both ſides, the judge's der — 


will deliver out copies of the depoſitions. The - 
* | terrogatories 


Juterrogataties, | CLE 939 


' terrogatories are to be ſigned by counſel, for which 
you pay him one guinea z ingroſs them on a double 
124. ſtampt parchment, .. - | oo >; 

« Jnterrogatories to be adminiſtered to John Denn, The form of 
g witneſs to be produced, ſworn and examined, on ef, Siebtes. 
« the part and behalf of A. B. plaintiff, againſt 
C. D. defendant, before Sir Francis Buller, barenet, 

« ne of the juſtices of the court of our lord the king, 
« before the king himſelf, purſuant to a rule of the 
« ſaid court, made on Wedneſday next after fifteen 
« Jays of Saint Martin, in the 32d year of the reign 
« of his majeſiy king George the third; or if it is 
« an order lay, (purſuant to an order of the ſaid 
« juſtice of our ſaid lord the king, mad: the 

"oof -- - - 170M NES, 

De you know the parties, plaint ff and defend- Inprmis, . 
ant, in the title of theſe interrogatories named, or 
ehzr, and which of them, and how Jong have you 
known them, either, and which of them? declare 
the truth, and your knowledLe herein, | | 

Luk upon the deed or writing now produced and Second!y. 

ſhewn to you at, this the time of your examina- 
tion, marked with the letter J. and purporting to 
de, &c, was ſuch deed or writing ſealed and de- 
lvered in your preſence, and by whom? Were 
you a ſubſcribing witneſs to the ſealing and deliver- 
ing thereof? And is your name indorſed and ſet as 
a witneſs thereto of your own hand-writing? And 
do you know the hand writing of the other wit- 
nels or witneſſes thereto? And is or are the name 
or names of ſuch witneſs or witneſſes of the 
proper hand-writing of ſuch witneſs or witneſſes ? 
And did you ſee them ſet any, and which of their 
names as ſubſcribing witneis or witneſſes thereunto ? 
Let forth the particulars at large, according to the 
beſt of your knowledge, remembrance, and belief, 
and the truth declare. | | 

Laſtly, Do you know of any other matter or Lat interroga» 
fling, or have you heard, or can you ſay any thing tory. 


— 
== 


touching the matter in queſtion in this cauſe, that | F i 
may tend to the benefit and adyantage of the | tx 
8 complainant | Cs | 


< wg 4 ——— — — — 5 
= es Ee eee Serene Fn — : — de 
LIES CEE nn oak = ab Fea — . 1 

* as =. - * r 4 ” — — ks - 
— nee Sn 2 XL. > 5 


— 


1 a 
We 
E. 
1 
8 

10 if 
1 
1 


2 — 8 2 * = = ——— = 2 — 5 21 - & 
8 8 ” FF. — — 2 = - * — — No — — : _ . R 
— _—_ 2 * a * 2 5 "> 8 — _ — - 4 — 7 kh 
act 6 er te a = on — — ; > -- £1 3 1 ge N 8 =_ bee Be 22  -- 3 * 1 . 72 = — — 1* — 
— wh a $$ * 2% Dy * r * W 7 pn — . 1 * 5 F „7 GS Sam. S 2 A — 3 2 3 EPO < vo b - 2 Sox 
- 6 . - 2 = — 8 SLY SI * -0 c 2 . * 8 ** 3 N * 2 8 7 1 > 
. g * y 4 2 „ 7 LE" = a F 4 
_ 7 = xXT 
= - 8 8 0 * W n 450 24600 — ern — 2 0 — 
— 2 8 gs 2 * 5 _ 1 age” * 3 K 2 a * py 2 N bs "Vip... — 2 A " "No 2 2 a — — 2 22 2 — — 
2 1 n — n of 8 * 23 . t,t be > oy — — XX 55 — — tc — 8 . 3 4 2 B 22 * 1 
Ws N " 8 „ I? * : * EC Ld IF N © Log 1 89 8 . Li, Es 7 n 2 er e e 2 4 » 8 n N . * 1 7. Phy = by 2 Ve e! * 
7 3 * 3 pI) = A's N Wk * 8 ws 333 « 8 2 "IL EE HOC De wa n * 4 TI ; 
CES * - Gat 72 * — I * ww 1 n —— — — ds 6 s - + 4 N 


— * — * 
Has CE mo Te > How 
"$2; 4070 2 
e n 
2 PER x "err 
DONT Ge * 
2 N 


I 
c 
eee 


* r 
2 1 FR IT 
# + 
A = 


= 


| Mittimus only In actions brought in counties palatine, en 


Anterrogatories. 


complainant in this cauſe, beſides what you have 

been interrogated unto? Declare the ſame fully and 

at large, as if you had been particularly interrogated 

| thereto, | | 935d: adds 
Interrogatories Interrogatories to be adminiſtered to Richard lem, 
for defendant. a witneſs to be produced, ſworn, and examined on 
_ the part and behalf of C, D. the defendant, at 

the ſuit of H. B. before, &c. | 


Counties Palatine, 


Nats proceſs is iſſued out of the courts above, a mittimus 
of the record to the juſtices, there commanding them 
to cauſe a jury to be ſummoned to try the iſſue be. 
. tween the parties, and return the ſame when tried 
to the courts at Vęſiminſtier, being the only writ ſud 
out here on this cccaſion, as follows: And the fe. 
cord is paſſed at Mr. Jay's office. in the ſame man- 

ner as other records are. | | 
Mittimus toa George the third, &c. To our juſtices of our 
county palatine. county palatine of Cheſter, greeting: The tenor of 
a certain record before us at Mieſiminſter, between 

A. B. plaintiff, and C. D. defendant, in a plea 

of treſpaſs on the caſe, we ſend you incloſed herein, 
commanding that you (having inſpected the ſame) 


by our writ of our ſaid county, do command 
the ſheriff of the ſame county, that he cauſe twelve , 
free and lawful men of the body of the county 
0 verire and to come before you at your next ſeſfion, after | 
ds this writ ſhal) be delivered to you, each of whon 
the prothono- having 10l. a year at leaſt of lands, tenement, 
tary there. or rents, by whom the truth of the matter mij 0 
be the better known and enquired into; and wiv 7 
are in no wiſe related either to the ſaid A. or 

the aforeſaid C. to recognize and make a jury of the 
county between the ſaid parties, in the plea afore- 2 
This writis faid, becauſe as well the ſaid 4. as the ſaid 05 4 
_ — between whom the controverſy is, have put rae Ny 
and Webb, and ſelves upon that jury; and alſo that you mite 2 


ſealed. ſuch further proceſs againſt the ſaid jurors, foto be 
| 5 5 impanelld 


Counties Palatine, 


impanelled between the ſaid parties as are in this 


behalf uſed and commonly made, according to the 
law and cuſtom of the ſaid county, until the iſſue 
aforeſaid between the ſaid parties ſhall be fully 
tried; and when the verification and iſſue aforeſaid 


ſhall be there made and tried before you, then do Signing 18. 8. 


you ſend the record of the ſaid plaint, together 
with every thing that ſhall then and there be done 
before you therein, and alſo this writ, before us at 
IViſiminſter at a certain day which you ſhall appoint 
to the ſaid parties, to be there to hear judgment 
thereupon. Witneſs Zloyd lord Kenyon, Oc. 

111 Stor mont and Way. 


Brief. 


Seal 7d. 


THE brief is inſtructions to counſel, for ſupport- Brief. 


ing the parties caſe in whoſe behalf it is made up and 
delivered, for calling witneſſes to prove or diſprove 
ſuch matters as may benefit or prejudice the client, 
and for properly conducting the cauſe through the 
courſe of the trial; and to this end it ſhould contain 
the names of the parties, an abſtract of the pleadings, 
the caſe truly flated, with ſuch obſervations thereon 
as may be judged neceſſary and proper; and laſtly, 
the names of the witneſſes, with a ſhort mention (as 
an index to the caſe, by way of proof) of what they 
reſpectively know in ſupport thereof, that the counſel 
may not be at a loſs to call the proper witneſs, for 
proof of particular facts, as may be neceſſary, 
In this brief the names of the plaintiff and de- 
ſendant are only once uſed, which is placed at the top 
of the ſheet thus, nee op 
Between John Denn, plaintiff, 
In the King's Bench. | and 


Richard Fenn, defendant, | 


| London, (%.) The plaintiff declares, for that 
whereas the defendant, &c. here tate the counts as 
ſhort as you can to the end of the declaration : then 


the plea, replication, rejoinder, &c.; afterwards the 


cale and evidence, | 
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Evidence. 


Brief, 


For the benefit of the clerk I ſhall fele& a few of 


the genera] heads and teading maxims, relative to the 


law of evidence. . 
As in public judicatures it is neceſſary to ſearch 


into the truth of facts as they really are, hence 


Whatever may be exhibited to a court or jury, 


whether it be by matter of record or writing, or by 


the teſtimony of witneſſes, in order to enable them 


In debt on bond 
or dee d. 


to pronounce with certainty the truth of any matter 


in diſpute, whether ſuch matter relates to a perſon's 
life, liberty, or property, is called evidence, 

Upon an action of debt, when the defendant 
denies his bond by the plea of non eſt fafum, and 
the iſſue is, whether it be his deed or no, the plain. 
tiff muſt prove the due execution of it by the ſub. 


-ſcribing witneſs, or if dead, the hand-writing of the 
obligor and witnefs, as alſo his death. . 


Two kines of 
evidence, 


Beſt evidence to 
be given. 


Evidence in the trial by jury is of two kinds, ei- 
ther ritten or parel, that is, by word of mouth, 
Written proofs, or evidence, are, 1. Records, and 
2. Ancient deeds of thirty years flanding, which prove 
themſelves (unleſs eraſed or interlined in material 
matter). Bull. 251. But 3. Modern deeds, and 4. 
Other writings, muſt be atteſted and verified by parol 
evidence of at leaſt one of the ſubſcribing witneſſts. 
And the one general rule that runs through all the 
doctrine of trials is this, that the be/? evidence the 
nature of the caſe will admit of, ſhall always be requird, 
if poſſible to be bad; but if not poſſible, then the bt 
evidence that can be had ſhall be allowed. Carib. 220. 
Sho. Rep. 39. For if it be found that there is any 
better evidence than is produced, the very not pto- 
ducing it is a e ee that it would have de- 


tected ſome falſe ho 
Thus in order to prove a leaſe for yeats, nothing 


ſhall be admitted but the very deed itlelf, if in 


being; but if that be poſitively proved to be buint 


or deſtroyed (not relying on any looſe negative, 3s 


| that it cannot be found, or. the like), then an 


atteſted copy may be produced, or parol evidence 


given of its contents. Med. 4. Str. 401. Far 
| 75 44. 


that at preſent is concealed. 


. a mw — oe 


Brief, = 
Salk, 287. So no evidence of a diſcourſe with another Diſcourſe no 
will be admitted, but the man himſelf muſt be pro- idence. 

| duced; yet in ſome caſes (as in proof of any general Gn w_ 
cuſtoms, or matters of common tradition or repute), the 3 „ 
court admit of hearſay evidence, or an account o ß 
what perſons deceaſed have declared in their life- 
time: but ſuch evidence will not be received of any 
particular facts. 1 Mod. 283. | 5 

But though hearſay be not allowed as direct evi- When admitted. 
dence, yet it may be admitted in corroboration of a 
 witneſs's teſtimony, to ſhew that he affirmed the 

| ſame thing before on other occaſions, and that he is | 
ſtill conſtant to himſelf. id. So too, books of Books of ac- 
account or ſhop- books are not allowed of themſelves t. 
to be given in evidence for the owner, after the 
year, by ſtat. 7 Tac. 1. c. 12. nor of themſelves, 
within the year, without ſome circumſtances to 
make it ſo: but a ſervant who made the entry may 
have recourſe to them to refreſh his memory: and 
if ſuch ſervant (who was accuſtomed to make theſe 
entrics) be dead, and his hand-writing proved, the 
book may be read in evidence. 1 Saik. 285. Bull. 2706. 
The ſtatute excepts accounts between merchant and 
merchant, in the uſual intercourſe of trade. 
All perſons, of what religion or country they may Who are good 
be, that have the uſe of their reaſon, are to be received vitnelles. 
and examined, except ſuch as are infamous, Se. 
Salk, 6bgo. Bull. 288. or ſuch as are intereſted in the 
event of the cauſe ; Co. Lit. 6. Jb. 237 ; but ic muſt 
be a preſent, not a future contingent intereſt, 1 $a/, 

283. 257. The huſband cannot be a witneſs. for or Who not. 
azainſt the wife, nor the wife for or againſt her | 
buſband, becauſe their intereſts are the ſame (unleſs 

in criminal caſes). Bid. Bail cannot be a witneſs, 

unleſs exonerated. Str. 436. All others are com- 

petent witneſſes, though the jury, from other cir- 
cumſtances, judge of their credibility. Jide Str. 140. 

1 P. . 239. Str. 1122. | | 

But no other relation is excluded, becauſe not 
abſolutely the ſame in intereſt. Bull. 283. 
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What perſons A party intereſted for 'the/ſake of trade and the 
intereſted may common uſage of bufineſs, may, be A,witneſs, as 3 


give evidence. porter in E) ſhop, or banker's erk. id. 284. So | 


a party interefled where no other evidence is reaſon. 


ably to be expeRed, as on the ſtatute of hue. and 


cry. Ibid. So where he acquires the intereſt by his 
own act after the party, who calls him as a witneſs, 
has a right to his evidence, bid. Skin. 586, 
3 Lev. 132. So where the poſhbility of intereſt is 
_ remote. 2 Lev. 231. 18 
One witneſs. ne witneſs, if credible, is ſufficient to a jury of 
any ſingle fact, though undoubtedly the concurrence 


of two or more corroborates the proof. Carib. 144. 


The civil law requires two. Show. 158. 3 Mad. 283, 

In actions on general acts of parliament the printed 

ſtatute · book is evidence; but not on private acts. 

There the party muſt have an office copy examined 
with the parliament- roll. | 


Records, Records exemplified under the broad ſeal may be 


admitted in evidence. Bull. 223. But the exem- 
lification of deeds under the broad ſeal cannot. bid. 


Verdia, If a verdict is to be given in evidence, an office- 


copy of the whole record muſt be made by the 
proper officer, examined and ſworn to. Gilb. 25. 


No verdict ſhall be given in evidence, but between 


ſuch who are parties or privies to it, 1 Ray. 730.3 
with this reſtriction, that it is of a matter which 
was in iſſue in the former. cauſe, Ab. 53. Vide 

Carth. 131. 2 Str, 1151. 1 % bes 9068 
Wii When a writ is only inducement to the action, 
dhe taking out the writ may be proved without any 
copy of it: but when the writ itſelf is the gilt of 
the action, you muſt have a copy from the record, 

Bull. 230. Vide 1 Ray. 733. 7 

Bargain and ſale, Where a deed is inrolled (purſuant to the ſtatute), 
| the indorſement of the inrollment is evidence without 
further proof. Bull. 225. 251. 3 Lev. 387. Dougl. 56. 
Where a fine is to be proved with proclamations, 
the proclamations muſt be examined with the roll. 
Thid. Allen 13. Clay 51. and an office-copy of it, 
with the proclamations indarſed, is the beſt, - 


As 


Brief. —_—_— 


As to recoveries,” When you ſhew a modern Recoveries. - 
recovery, you muſt prove ſeiſin in the tenant to the ti 
præcipe. In an ancient recovery ſeiſin will be pre- 
ſumed, eſpecially where poſſeſſion is gone agreeable 
to it ever ſince. 1 Mod. 117. Vide Stat. 14 Geo. 2. 
c. 20. Vide 2 Str. 1109. | | 

An anſwer to a bill in chancery is evidence Bill and anſwer, 
againft the defendant, but the bill and anſwer mult 
be read from an office-copy, ſworn to be examined. | 
The office- copies of depoſitions are evidence in chan- 1 
cery, but not at common law, without examination. | 
Bull. 225. 231. 233, 234+. A decree may be given 
in evidence between the ſame parties, or any claim- 
ing under them, 2 Mod. 231. but cannot be read 
without the bill and anſwer. Dougl. 580, 58 

An affidavit made in any cauſe, proof of ſuch Affidavit. 
cauſe depending, and that ſuch affidavit was uſed by 
the party, would perhaps be ſufficient proof of its 
being ſworn, 1 Show. 397. Qu. If his hand- writing. 
ſhould not be proved, | 

The bare producing the paſſea is no evidence of Pofeae 
the verdict, without ſhewing a copy of the final 
judgment ; becauſe it may happen the judgment 
was arreſted, or a new trial granted. But it is 
good evidence, that a trial was had between the 
lame parties, ſo as to introduce an account of what 
a witneſs ſwore at that trial, who is ſince dead, 
Pratt C. J. Str. 162. Pitton v. Walter. | 

Probate of a will or letters of adminiſtration under Probate, &c. 
ſeal is good evidence as to the perſonal eſtate. Bull. 
242. Vide Ray. 405. 1 Sid. 359. | 

The rolls of a court baron are evidence; for they Rolls of court 
are the public rolls by which the inheritance of every 28888 | 
tenant is preſerved. Bull, 243. RS 
The regiſter of chriſtenings, marriages, and burials, Regiſter. 
is good, or the copy of it, copied exactly, and 
examined from the original, bid. Cro. Eliz. 411. 
Moor 451. \ pe Y | | 

A copy of the admiſſion to a copyhold eſtate is Admiſtion, 


mY evidence, 2 Barn, 406. examined by the court 
8. 5 | 5 
In 


"5 246 Brief. 


General charae- In all caſes where a general character or behavior 
_ is put in iflue, evidence of partieular facts may be 
admitted; but not where it comes in collaterally, 
1 5 Ge e 
| - Anmbiguitas verborum latens wer: ficatione fuppletur, nan 
W | | quod ex facto oritur ambiguum verificatione fatti tollitar, 
= | | In every iſſue the affirmative is to be proved; but 
i when fo proved, the other fide may conteſt it with 
KT oppoſite proofs. But to this rule there is an excey. 
W | tion of ſuch caſes, where the law preſumes ihe af. 
F firmative contained in the iſſue; Bu. 293. 
That no evidence need be given of what is agreed 
by the pleadings, 16:4. TEE: „ 
That whenſoever a man cannot have advantage 
1 of the ſpecial matter by pleading, he may give it in 
„ | evidence on the general iſſue. 2 Roll, Ab. 682. C.. 
| „ Bit. 283. 1 Fon. 240. | ; 
1 Subſtance of the If the ſubſtance of the iſſue be proved, it is ſuff- 
L iſſue. cient. Co. Lit. 282. Hob. 5 3. 55. 2 Roll. 50b, 
| Mode et forma, Where the iſſue is joined on the point of the 
. action, there modo et forma is mere form; and need 
not be proved. Co. Lit. 281. But when a colla- 
teral point in pleading is traverſed, then mods 4 
forma is of the ſubſtance of the iſſue, and mult be 
proved. 161d, | 
EjeAment, [If brief is in an ejectment cauſe, follow theſe rules: 
| 1. Begin with the perſon ſeiſed in fee of the pre- 


miſes under whom the leſſor of the plaintiff claims, th 
deduce the title from ſuch perſon ſo ſeized, ſetting ar 
forth the dates and contents of the conveyances, and at 
ſtate how they are executed, whether by livery 0 
ſeiſin, or by inrolment, by leaſe and releaſe, or by fol 
fine and deed of uſes, if in by purchaſe prove tht of 
deed. : | | | J. 
If witneſſes are dead, prove they are ſo, and itt pa) 
hand writing, with that of the grantor, If not" (ar 
# old title, prove the perſon ſeiſed and in polſcion, _ 
rul, 


4 under whom you claim. 15 

| If claim by will. © 2. Though the common way is to call but one vi 

neſs to prove the will, yet that is only where there 

is no objection made by the heir; for he is 11. 
SEE | 7 


' . 
* 
2 * 


to have dein alan ne but then he muſt produce 
them; for the deviſee need produce only one, if 


that one prove all the requiſites. Buller's Niſi 


Prius, 264. | 401 
In Townſend v. Tues, 1 Fil. 216, his honor 
ſaid, that all the witneſſes, if living, muſt. be ex- 


amined to prove the will; and therefore refuſed to 


eſtabliſh the will: the heir at law in this caſe was an 
infant. In Canc. : 


3. If plaintiff is in by deſcent, prove the anceſtor Deſcents 


ſeiſed in ſee under whom you claim, ſet forth and 
prove your pedigree, which is generally put in the 
brief, that counſel may comprehend it without per- 


plexity : alſo ſet forth defendant's title ſo far as you 


have knowledge, with oblervations, 


Poſtea. 


WHEN the cauſe is tried at the fittings in Lon- 
din or Middleſex, the aſſociate delivers the party for 
whom the verdict has been given, the record, and he 
afterwards indorſes the potea from the aſſociate's mi- 
nute on the panel, 

The court fees are about 21. 18s. 6d. for the 
plaintiff's verdict, on a nonſuit about 2/. 1s, de- 
fence 11. 78s, If the cauſe is tiied at the aſſizes, 
the aſſociate keeps the record till the next term; 
and he indorſes the pœſlea; his fee is received for this 
at the trial. 2 


Upon the return day of the di//ringas, give a rule rule for judge 


for judgment on the poſſes, which enter at the clerk ment, 


of the rules, and is given on a flip of paper thus: 
A. B. againſt C. D. Rule for judgment on poſtca,” 
Pay 15. 10d. this is a four day rule in full term 


(and Sunday or any holiday on which the court does 


not ſit, are not to be accounted), and in caſe the 
rule be entered on the laſt day of term, or after, then 
Sunday is no day. At the expiration of four days 
excluſive after entering ſuch tule, judgment may be 
entered, N. on R. E. 5 Geo, 2. Within which four 

| days, 
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"Poſtea, 


days, the party againſt whom the verdict paſſed may 
move the court in arre/? of fudgment, or for à nay 
trial; if neither of theſe be done, ſtamp the poftta 
with a double 2s. 64. get the po/iea marked delilera- 
tur, with Mr. Walter, clerk of the common bails, 
pay him 6d. then take ſame to the maſter, who will 
tax the coſts de increments, and fign final judgment, 
then take out execution. e 5 


Death of either But if either of the parties die, execution cannot 


party. be taken out upon the judgment, till a ci. fa. ſued 


out, and judgment thereupon obtained. Stat. 8 & 


9. 3. c. 10. | | 

May move for No judgment given either for plajntiff or defend- 

new trial, c. ant upon a writ of ni, prius or inquiry, can be en- 
tered until the expiration of four days, excluſive of 
the entry of a rule for judgment, during which four 
days the party may move for a new trial, or in arrelt 
of judgment. N. on R. E. 5 Geo. 2. Reg. 3. 

| he rule ought not to be entered before the dz 

_ _— in bank, and * neceſſary if the plaintiff be 0 

fore day in bank. ſuited; for in that caſe judgment may be entered 
immediately after the day in bank. N. on R. E. 
5 — 2. Reg. 3. : | | | 

_ f the aQion be by original, the rule may be given 

— th —_— on the return day of the diflringas (if it ul. not 

diſtringas. happen on A Sunday Js Þ 

Bankrupt, If plaintiff become bankrupt between interlocutory 
and final judgment, yet final judgment may be en- 
tered in the name of the plaintiff, but execution can- 
not iſſue without a ſcire facias. 2 Wilſ. 358. 


T: axing Cots. 


Ir you have extra cofis, an affidavit of expences 
is neceſſary to be made before you tax them: in 
country cauſes, affidavits are generally made, and 
if ſworn there, muſt be filed with the clerk of the 
rules firſt, who makes a copy for the maſter, pi 
him 8d. per ſheet beſides duty. 


It 


Taxing Colts. | 8 | 3 49 


It is uſual, amongſt fair practiſers, to give the Rule to be pre- 
oppoſite fide notice of taxing coſts, without a rule; Ws 
but if not, he may apply to the clerk of the rules for 
one to be preſents pay 45s. bd. ſerve copy on the 
attorney of the other ſide; he cannot tax them with- 
out notice, if there be a rule, 
In the King's Bench. 
A. B. plaintiff, and C. D. defendant, | | 
A. B. of, &c. the plaintiff in this cauſe, and AMidavit to in- 
E. B. of, &c. attorney for the above named plain- creaſe the coſts, 
ziff, ſeverally make oath, and ſay, and firſt this 
deponent E. B. for himſelf ſaith, That notice of 
trial was given in this cauſe for the laſt afſizes to be 
holden at Oxford, that he did cauſe three ſubpcenas 
to be iſſued out on the part of the ſaid plaintiff; and 
that , L., of, Ce. C. TL. of, Te. K. To. of, Ke. 
G. H. of, Cc. J. K, of, Cc. (here inſert the 
names of the witneſſes, and their places of abode, 
with their addition of trade, &c.) were all of them 
ſeverally. ſubpcena'd on the part of the plaintiff, and 
that the place of reſidence of the ſaid A. L., C. L., 
and G. H. is diſtant from this deponent twelve 
miles: And this deponent further ſaith, That all 
the ſaid witneſſes were material and neceſſary for the 
ſaid plaintiff; and that the ſaid A. L., &c. were all 
paid with their ſubpœna's 15. each, and that the 
ſaid A, L. &c, (here again name the witneſſes) 
were neceſlarily abſent from their places of abode in 
going to and returning from the ſaid aſſizes three 
days; and this deponent was alſo neceſſarily abſent 
from his place of abode three days, and that the 
uſual place of abode of the ſaid A. L. is diſtant from 
Oxford thirty-ſeven miles; that the uſual place of 
abode of the ſaid C. L. is diſtant from Oxford afore- 
ſaid ten miles (go on here and ſhew the diſtance 
of every witneſs from the aſſize town): And this 
deponent further ſaith, That the ſaid A. L. was 
very old and infirm, and that he was obliged to hire 
2 poſt-chaiſe for her, from her place of abode to the 
 faid aflizes, and back again (ſhe the ſaid A. L. not 
being able to travel in any other way), and that he 
| did 
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: Taxing Caſts. 


. | | 
did pay for the ſame the ſum of 5. ros. and that he 
did alſo pay to her for her loſs of time, trouble, 


and expence, the ſum of 4/1. 45. : And this deponent 


further ſaith, That he did payito the ſaid C. L., 
E. T., G. H., &c. ſor their loſs of time, trouble, 
and expence, the ſum of 3/. Tos. And this de- 


The brief ought ponent further ſaith, That his brief conſiſted of 
to be produced five ſheets of paper, and that he did pay to Mr, 


to the maſter, 


Bearcroſt with his brief and clerk, 41. 6s. 64, and 
to Mr. Baldwin and his clerk 21. 4s. 64. and the 


following court fees; to the marſhal for -entering 


the cauſe 18s. to the jury, tipſtaff, and bailiff, 145, 
to the Marſhal and cryer, 175. and to the aſſociate, 
11. 155. 6d.; and this deponent A. B. for himſelf 

faith, that he did pay for the expence of himſelf 


and wit neſſes pending the ſaid trial, the ſum of 


50. 10s. 6d, 
Sworn, Ec. | 5 
It is impoſſible to form a general precedent for 
an affidavit of increaſed coſts, as every cauſe varies 
ſo much in expence and circumſtances, therefore 
you have nothing more to do than ſtate the facts, 
but it muſt be with certainty, as the maſter cannot 
aſcertain the expences of the witneſſes without; 
and with that you are to ſhew, that every thing 
„ 75 neceſſary and material as far as your belief goes, t1 
< be produced on the part of your client; and the place 
40 of abode of your witneſſes muſt alſo be ſhrwn, with 
c their diflance from the place where the aſſizes art 
& held,” otherwiſe they cannot be allowed for. 


7 . : 


' A vERDICT, vere dictum, is either privy of public 
A privy verdi is when the judge hath left or ad- 
journed the court; and the jury being agreed, in 
order to be delivered from their confinement, obtain 
leave to give their verdict privily to the judge out of 


court: which privy verdict is of no force, unleſs af 


terwards affirmed by a public verdict given go. 
court, 


court, wherein the jury may, if they pleaſe, vary 
from their verdict ; ſo that the privy verdict is indeed 
2 mere nullity, and yet it is a dangerous practice, 
allowing time for the parties to tamper with the 
jury, and therefore very ſeldom indulged. But the 
only effectual and legal verdic is the public verdict, 
in which they openly declare to have found the iſſue 
for the plaintiff, or for the defendant; and if for the 
plaintiff, they aſſeſs the damages alſo ſuſtained by the 
plaintiff in conſequence of the injury upon which - 
the action is brought. 5 
NM. B. If the judge hath adjourned to his own 
lodgings, and there receive the verdict, it is a public 
and not a privy verdict. Co. Lit. 227. | 


\ 


Special Verdict. 


SOMETIMES if there ariſes in the caſe, any difficult Special rerdit, 
matter of law, the jury, for the ſake of better in- 
formation, and to avoid the danger of having their 
verdict attainted, will find a ſpecial verdict, which is : 
grounded on the Stat. W. 2. 13 Ed. 1. c. 30. . 2. 
whereby it is ordained, that the juſtices aſſigned to | 
take «ſſizes, ſhall not compel the jurors to ſay pre- 
ciſely, whether it be diſſeiſia or not, ſo that they do 
ſhew the truth of the deed, and require aid of the 
juſtices, But if they, of their own head will ſay, 
that it is drſſer/in, their verdict ſhall be admitted at 
their own peril, and herein they ſtate the naked facts 
4 they find them to be proved, and pray the advice 
of the court thereon, concluding conditionally, ** that 
/ upon the whale matter the court ſhall be of opinion 
* that the plaintiff had cauſe of action, they then find 

for the plaintiff : if otherwiſe, then fer the defend- 
ant.” | "6 | 
by rule, M, 1654. ſec. 20. In finding of ſpecial Special verdicts 
verdicts where the points are ſingle, and not com- eurer e 
plicated, and no ſpecial concluſion, the counſel (if ONE 
required) do ſubſcribe the points in queſtion, and 
"ee to amend the omiſſions of miſtakes in the 

2 2 | | meſne 


it 
« 


FVV 
meſne conveyance, according to the trith, to bring 
the point in queſtion to judgment. 


Deeds to be That unneceſlary finding of deeds in hac vera, 
found according „here the queſtion reſts not upon them, but are 


to the ſubſtance 


only derivation of title, to be ſpared, and found 
ſhortly according to the ſubſtance they bear in re. 
ference to the deed, as feoffment, leaſe, grant, &. 
The jury- muſt find fats, and not evidence of 
facts. The court can intend nothing but what is 
found in a ſpecial verdict. 1 Hl}. 55. Hob. 262, 
2 Stra. 1185. | | 
How to proceed, If there be a ſpecial verdict found, the plaintiff's 
attorney generally gets the ſame drawn and ſet- 
tled by his counſel, who ſigns the draft, and then de- 
livered over to the oppoſite attorney, who gets his 
counſel to ſign it; when both-have agreed and ſigned 
it, it is then left with the clerk of the nf privs to 
be copied for each party; the whole proceedings are 
then entered in form on the roll, docketted, and 
The confilium is filed of record: then move for a conſilium, carry 
ee ee conſilium paper to the clerk of the rules, who draws 
on demurrer, up the rule for counſel to be heard, pay 4s. 6d. 
take ſame again to the clerk of the papers, who 
enters the cauſe upon producing the rule, pay I, 

ſerve ſame on the attorney for the defendant. 

Copies of the whole record, and ſpecial verdif? of 
caſe, are to be made for the judges, the ſame as 0n 
demurrers, and left with them two days before 
argument, Alſo counſel muſt have their briefs, 

with a copy of the whole record and ſpecial verdi. 
Rule E. 2 Fac. 2: | 

It muſt be ſet down within the firfl four days of t 

term, and cannot afterwards without leave. 

Be the verdict in whoſe favour it may, the rule 
of court is drawn up, and coſts taxed immediately, 
without a rule being given for judgment, and ext- 
cution may iſſue thereon, But the other party maſ 

have a rule to be preſent at the taxing of coſts, tht 
ſame as in other caſes, | | 


Specid 


1 i 
"OE Ext 
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ſpecial verdict, is when the jury find the verdict 
generally for the plaintiff, but ſubjeR neyertheleſs 
to the opinion of the court above, on a ſgecial:cafe 
ſtated. by the counſel on both ſides with Yegard-to a2 
matter of law; which has this advantage over a 
ſpecial verdict, that it is attended with much leſs 
expence, and obtains a much ſpeedier deciſion; the 
pollen being ſtayed in the hands of the officer of niſi 
prius, till the queſtion is determined, and the verdict 
is then entered for the plaintiff or defendant-as the 
caſe may happen. But as nothing appears upon the 
record. but the general -verdiQ, the parties are pre- 
cluded hereby from the benefit of a writ of error, if 
diſatighed with the judgment of the court upon the 


paint of lag 4 * 
If a ſpecial caſe is made, then it is ſettled by the 
two counſel and ſigned, give ſame. to Mr. Lowten 
the clerk of the ni prius, if a town cauſe, country 
cauſe to the aſſociate, Who will make copies for 
each party, move for a conſilium by counſel, get the 
tule from the clerk of the rules, ſet the caſe down 
with the clerk of the papers, and proceed the ſame as 
on a ſpecial verdic!; copies for the judges alſo to be 
delivered two days before argument. 8 
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In a cafe for the opinion of the court, the lacls what it cught 
proved at the trial ought to be ſtated, and not the to ſtate. 


evidence of the fact only: thus in treſpaſs on a 
copyhold, it is not enough to ſtate that admiſſion of 
plaintiff was proved, but muſt ſtate that plaintiff had 
Utle or poſſeſſion. 2 Wilſ. 163. Palmer v. Jobnſon. 


Of Arreſting the Judgment. 


ARREST Sf judgment atiſe from intrinſic cauſes 
Wearing upon the face of ghe record; for a judgment 
dan never be arreſted but for that which appears on 
the face of the record itſelf, Lord Ray. 2 32. 
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Arreſt of judge 
meant. 


3 into court upon motion, and marked by 


court will not ſuffer any one to tell them that the 


* 


Of Arrefing the Judgment: 


The court after verdict will do every thing they 
can to help the declaration, 2 Burr. 899. 1 Salk, 29, 

After verdict the court will ſuppoſe every thing 
right, unleſs the contrary appear on the record, 
1 Hilſ. 255. Bull v. Steward. But not after judg- 
ment by default. 2 Burr. 899. Collins v. Gibbs, 
If the party would arreſt the judgment after ver- 
dict or inquiſition of damages, the roll muſt be 


the clerk of the papers, pay the clerk of the treaſury 
Is, 6d. It may be made at any time before judg- 
ment ſigned. Dougl. Rep. 747. Str. 845. Sundqy 
is no day, 4 Burr. 2130. nor a dies non. It is 
rule to ſhew cauſe, therefore needs no notice to bi! 
given, nor yet an affidavit to ground it, as it ariſe 
out of the record; and after judgment upon de. 
mutrer, there can be no ſuch motion made, as the 


judgment they gave on mature deliberation is wrong, 
t is otherwiſe indeed in the caſe of judgment by de- 
fault, for that is not given in ſo folemn a manner; 
or if the fault ariſes on the writ of inquiry or ver- 
dict, for then the party could not alledge it before, 
Edwards v. Blunt. Str. 425. Fav 
The plaintiff, on an iſſue tendered by the de. 
fendant, joined the iſſue thus: and the aforeſaid 
* defendant doth the like,” inſtead of ſaying, a 
4c the aforeſaid plaintiff doth the like,” and this 
being objected in arreſt of judgment, the objettion 
was over-ruled, and the judgment eſtabliſhed, 
4 Burr. 1703. 1 | 
It may be made after motion for a new trial di- 
charged, Dougl. Rep. 716. 1 Burr. 334. and if at 
reſted, each party pays his own coſts, Cup. 
Rep. 407. | 4 
After verdict, a man may alledge any thing inthe 
record, in arreſt of judgment, which may be aflign 
for error after judgment. 2 Roll. Abr. 716. And 
judgment after verdi&, ſhall not be arrefted for 1 
objection that would have been good on demuritf 
3 Burr, 1725. Weſton v. Chapman. i 


of Arrelling the Judgment. : ,- 


Ir the rule is diſcharged, then plaintiff*s attorney 
draws up the rule, and may proceed to tax his coſts ä 1 
u e uſual way on the pls or iges. 


Neu Trial. 


NEW trials were granted before 1655. Str. 138. | 
466. A venire de novo is the ancient proceeding. of Yeaire de nowe, 
the common law, a new trial is only a new inven» when may be 
tion ; the firſt is as ancient as the law, when attaints Jos 
were in uſe, but motions for new trials were intro» | 
duced in this manner; the judgment in attaint was 
yety ſevere, and the puniſhment exceſſively hard, and 
therefore to avoid that ſeverity, it was thought bet- 
ter to proceed in a milder way, and fo motions for 
new trials were introduced; they likewiſe differ in How motions for 
this reſpect, that new trials are generally granted 2*w trials were 
where a general verdict is found; à venire facias e 
1:v9 upon a ſpecial vrrilic!; but the moſt material 
difference between them is this, that a venire factas 
d nzvo mutt be granted upon matter appearing upon 
the record, but a new trial may be granted upon 
things out of it, if the record be never fo right, If 
the verdict appear contrary to the evidence given, o 
the judge has given wrong directions, a new trial 
vill be granted; but it is otherwiſe as to a venire 
fatias de novo, which can only be granted in theſe two 
eiſes: 1ſt, If it appear upon the face of the verdict, 
that the verdict is ſo imperfect, that no judgment can 
be given upon it, 2d, Where it appears that the 
jury ought to have found other facts differently, and it 
cannot be granted in any other caſe. Ld. C. J. Willes. 

Lobuurn v. Lewis. 1 Will, 5555. . 
A gener-l verdict can only be ſet right by a new 
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e wal. 1 Burr. 39 3. Moſt general verdicts include ' i 
d legal conſequences as well as propoſitions of fact: N 4 
d in drawing theſe conſequences, the jury may miſtake 1 
n ind infer directly contrary to law: The parties may 1 
. er ſurpriſed by a caſe falſely made at the trial, which 1 


Ihey had no reaſon to expect, and therefore could not 
Aa2 ” come 


' New Trial. 


to juſtice, that there ſhould, upon many occaſions, 
be opportunities of reconſidering the cauſe by a new 
trial: And it is done in a way very favorable to the 
parties for whom the wrong verdict is given; it is 
upon payment of cofts : Whereas in other caſes, where 
a wrong judgment is reverſed, coſts are paid as if 
the right judgment had been given in the firſt in- 
| ance. Lord Mansfield, Bright v. Eynon. 1 Burr, 493, 
The reaſons for granting a new trial muſt be colled- 
ed from the whole evidence, and from the nature of 
the caſe conſidered under all its circumſtances. Of 
late years, they have been granted not only after trial 
at niſi prius, but alſo after trials at bar. Jbid, 395, 
It muſt depend upon the /egal diſcretion of the 
court, guided by the nature and circumſtances of the 
particular caſe, and directed with a view to the at- 
tainment of juſtice. Ibid. 397. | | 
Trials by jury in civil cauſes could not ſubſiſ 
now, without a power ſomewhere to grant new trials 
| I Burr. 390. | | | 
New trial, what, A new trial is retrying the cauſe before another 
jury; but with as little prejudice to either party, 2 
if it had never been heard before, No advantage is 
taken in the former verdict on the one fide, or the 
rule of court for awarding ſuch ſecond trial on the 
other; and the ſubſequent verdict, though contrary 
to the firſt, imports no title of blame upon the for- 
mer jury, who, had they poſſeſſed the fame light 
and advantages, would probably have altered thei 
own opinion. The parties come better informed, tht 
counſel better prepared, the law is more fully under- 
ſtood, the judge is more maſter of the ſubject; a0l 
nothing is now tried but the real merits of the cal 
A ſufficient ground muſt, however, be laid beforeti 
court, to ſatisfy them that it is neceſſary to juſt 
that the cauſe ſhould be further conſidered, noi 00 
the courts lend too eaſy an ear to every applica 
for a review of the former verdict. They mu 
ſatisfied that there. are ſtrong probable grounds f0 


ſuppoſe that the merits have not been fairly wy 
| iſculles, 


come prepared to anſwer. It is abſolutely neceſſary 


New Trial. ” 357 


diſcuſſed, and that the decifion is not agreeable to 
the juſtice and truth of the caſe. 

It a verdi& is againſt evidence, yet if the action If againft evi- 
was frivolous and vexatious, and the real damage 
ſmall, court will not grant it: which ſhould be to 
attain real juſtice, not to gratify litigtous paſſions, 
on every point of ſummam jus. 1 Burr. 11. Mact- 


row v. Hull. | 


frivolous, will 
not grant it, 


The court will not grant it for exceflive damages, Nor forexc:ffive 
when they depend on circumſtances ſolely under the — where, 


cognizance of the jury, and fit for their deciſion; 
as for crim. con. For the injury ſuffered by the huſ- 
band, and the eſtimate of the damages to be aſſeſſed, 
muſt in their nature depend entirely upon circum- 
flances, which it was ſtrictly and properly the province 
of the jury to judge of, the court could not fay 5 0. 
was too much, or that 50. was too little. 1 Burr. 
bo). Wilford v. Berkeley. | 

Nor is it granted where the ſcales of evidence hang 
nearly equal; that which leans againſt the former 
verdict, ought always very ſtrongly to preponderate. 
Vide Str. 1142. Aſpley v. Aſpley. © 


Nor on nice or formal objections, which do not Nice or formal 


go to the real merits. | objeQions. 


Nor on account of the abſence of a witneſs, whom Nor on the ab- 


the party might have had without his neglect. fene of vitneſe, 


if party could 


dat, 647. Str. 69 1. 1 Wilf. 98. Cooke v. Berry. have had him, 


Term Rep. 1 V. 84. Gift v. Maſon, Jbid, 113. 
2. Vernon v. Hankey. | 

In Ducker v. Mood. Ld. M. ſaid, That there Power of court 
was no doubt but that the court had the power of to grant, &c. 
taking the opinion of a ſecond jury in any caſe pay... 
where the damages were exceſſive ; but theſe queſtions | 
depended on their own circumſtances, on which the 
court would exerciſe their diſcretion. 2 Term Rep. 277. 
Vide 2 JWilf. 405. 3 Wilſon ba. 
There has been no inſtance of this court's grant- No inflance of 
ing a new trial on an allegation that ſome of the ** _ gs 
witneſſes examined were intereſted. There never geges . 
Jet has been a caſe in which the party has been per- tereſted, 
mitted after trial to avail himſelf of any objection, 
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which was not made at the time of the examination. 


Vnleſs the me- Where it appears that one or more material witneſſes : 


Tits are doubtful, VYho were examined on à trial Were intereſted, it 
may afterwards weigh with the court as a circum- 
ſtance for granting a new trial. provided the merits 
of the caſe are doubtful ; but as a-ſub/tantive objec- 
tion, I am clearly of opinion that it ought not to be 
allowed. Per Buller J. Turner v. Pearte, Term 
Rep. 1 V. 720. 


No new trial New: trials are never granted upon the motion of 


where it eppes a party, where it appears he might have produced 


ou might hase ; g s , pings 
4 icence and given material evidence at the trial, if it had 


on the former not been his own default, becauſe it would tend to 

_ introduce perjury, and there would never be an end 
of cauſes, if once a door was opened to this. Cool 
v. Berry. 1 Wil. 98. 2 Term Rep. 84. 

Evidence on No new trial ſhall be where there was evidence 


both fdes. on both ſides, though a verdict be againſt the judge's 


f opinion who tried the cauſe. Anon. 1 Wilſ. 22. 
On affidavit of The court will be very cautious how they grant 
Jurymen. new trials upon the affidavits of jurymen ; becauſe 
it would be of very dangerous tendency, 1 Wiſſ. 330. 
Rex v. Simmons, | 


Motions for new Motions for new trials have been very much en- 


trials are en- . ; 
2 couraged of late years, and I ſhall never diſcoutage 


them; for nothing tends more to the due admini- 
ftration of juſtice, or even to the ſatisfaction of the 
partigs themſelves, than applications of this kind. 
The court and the counſel are enabled to conſider 

the queſtion more fully than they could do in the 

Value. hurry of buſineſs at ni; prius. Value alone is not 2 
ground for a new trial, although it frequently weighs 


in granting a rule to ſhew cauſe, Per Buller ). 


Vernon v. Hankey, 2 Term Kep. 120. It is not 
ſufficient that the cauſe is of value, or of impoit- 
ance, but it muſt alſo involve it in a doubt to induce 
us to grant a new trial, The ſuitors frequent! 


derive great benefit from having their cauſes tho 


roughly inveſtigated on ſuch motions ; for it often 
happens by ſome accident, that complete juſtice is nat 
D done at nifi prius; but unleſs it appears to be af 


doubt, 


New Trial. = 2359 


doubt, it would be unjuſt to ſend the parties to an- 
other trial. Per Groſe J. bid. 123. 3 * | 
If the party againſt whom the verdict is obtained When to be 
wiſhes for a new trial, the ſame muſt be moved for mored for, 
within four days incluſive. Birt v. Barlow. Dougl, 
Rep. 171. including the firfl day, (unleſs Sunday or a 
dies non intervene, or ſome material circumſtance 
which muſt be ſhewn on affidavit of the delay,) and 
the motion is generally made on an affidavit (unleſs 
it ariſe from a verdict given contrary to evidence, a 
miſ-direCtion of the judge at niſi prius, 2 Will. 273. 
or where the jury have given exceſſive damages) of 
ſome new matter being diſcovered ſince the trial. 1 
But they will not grant a new trial in penal penal actions, 
actions, 3 Wilſ. 59. Str. 899. 1238. nor in an &. | 
action for a malicious proſecution, if for defendant. 
Coop. Rep. 37. Norris v. Tyler. | 
The court may in any caſe grant a new trial pon Exceſſive da- 
the ground of exceſſive damages. Ducker v. Hood, mages. 
1 Term Rep. 277. 5 | 
A new trial will not be granted to give the de- 11 
fendant an opportunity of proving the legality of a $8 
policy, which was not illegal on the face of it; for 
| he ſhould have ſhewn it on the trial. 1 Term 
Rep. 84. | | | | ; 125 
The court will not grant a new trial to let the E, jdence at firſt 
party into. a defence of which he was appriſed at trial, 
the firſt trial. Vernon v. Hankey, 2 Term Rep. 113. 
Where there is complete and ſubſtantial juſtice 17 juſtice be 
done, there is no reaſon to grant a new trial: by all done. 
the judges. Edmondſon v. Machell, 2 Term Rep. 4 
A new trial may be granted a ſecond time, if the Second time 
reaſons for granting are ſufficient. 4 Burr. 2108, granted. 
Goodwin v. Gibbons. | : | 
A new trial may alſo be granted in ejectment, and pjeament, 
after a trial at bar. 4 Burr. 2224. Sir. 1105. | w 
Smith v. Parkhurſt. ” 
In an action for a libel, it was refuſed, though Refuſed in an 
found againſt the evidence for the defendant, becauſe action for a 
it was no matter of contract, no ſpecial damages laid — 
or proved, but only a vindictive action; and courts 
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of juſtioe will not aſſiſt the paſlionid of mankind, 
Burton v. Thompſon. 2 Burr. 665. 


After a nonſult. A new trial may be granted after nonſuit, if im- 


properly directed by the judge. 4 Burr, 1986, or 
upon proper and ſufficient grounds. 


Perſonal torts, A new trial will ſeldom be grandes in caſes di 


perſonal torts for exceſſive damages. Cow. Rep. 230. 


It ought not to be granted merely for the ſake of | 


turning the party round; but where ſubſtantial juſ- 
tice cannot otherwiſe be obtained. [b:d. 601, 
Sometimes It is often on good ground granted without coſts, 
granted without and the plaintiff cannot have them, unleſs ſpecially 
_ directed in the rule, although the ſecond verdict 
F the = as the firſt. Maſon v. Shurray. Dougl, 
ep. 
But * the rule is diſcharged for a new trial, and 
: indir ſaid about coſts, the maſter will allow 
them. 
A writ of inquiry may be ſet aſide for ſmallneſs 
of damages, Str. 1259. or exceſſive. 
Setting up new. It would be of dangerous conſequence, to ſuffer 
evidence. people to be ſetting up new evidence, after they 


knew what was ſworn before. Price v. Bron, 5 


Str. 691. | 
How to move It is a rule to how cauſe, therefore unneceſſary 
for a new trial, to give notice to the oppoſite party; draw up rule 


and ſerve it, and the day before it comes on to be 


heard, ſpeak to the chief juſtice's clerk, or judge's 
clerk, who tried the cauſe, to bring his book to eft- 


minſter, (or if it be a judge of another court,) ſpeak 


to the clerk for the judge's report as ſoon as moved 
for, who will deliver it to the puiſne judge of the 
court where the cauſe was tried. If the judge on 
the report declares himſelf ſatisfied with the verdict, 


3 it will be difficult to obtain a new trial; on the 
# other hand, it is pretty much of courſe to grant the 
rule. It is convenient to give notice, that the op- 


poſite fide may attend, and obſerve upon what 
grounds the motion is made, though not abſelutcly 


| neceſſary perhaps, unleſs to ſtay proceedings in the 


mean time. 1 


New Trial. 36 


If the verdi ſhould: be ſet aſide, draw up rule TFverdid ſet 
and ſerve it; and if on payment of colts, they muſt — to 
de forthwith paid, the rule being conditional; or e 
you may move the court for liberty to enter up the 
judgments and take out execution: If the coſts are 
paid, then the niſi prius record is not to be engroſſed 
anew, unleſs the poſſea be indorſed on the back; 
if it is, Mr. Provat will not paſs the old record 
again. N. B. The jurata muſt be altered, as to the 
return, and the record muſt be paſſed again; but no 
new entries are made or paid for, but a new venire 
and diſtringas muſt be ſued out and returned as in 
common caſes, and cauſe ſet down anew ; and alfa 
notice of trial muſt be given afreſh, | 
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Entry of Pleadings. 


Of entering. Pleadings on the Roll, and 
docquetting ſame, | 


HE roll, or entry of the 7ue, or pleadings he manner of 
between the parties, is to be entered in a full making the 
fair hand, with a large margin of an inch at leaſt, entries. 
and a convenient diſtance at the top, for the binding 
up of the Tame, and at the bottom, that the writing 
be not rubbed out, R. Hil. 1657 ; -and when you 
have occaſion to write on the back-ſide of the roll, 
you muſt begin over againſt the firſt line of the firſt 
warrant of attorney, leaving a margin as on the 
other ſide. | 
By rule, Mich. 5 Ann. every attorney ſhall bring Rolls to be 
in all his rolls into the office fairly ingroſſed by the brought in. 
times limited by the former rules; the rolls of Trinity, 
Michaelmas, and Hilary terms, before the eſſoign day 
of every ſubſequent term, and the rolls of Eaſler 
term, before the firſt day of Trinity term. 
No rolls to be received or allowed for by r :lerk Rolle. 
of the treaſury, unleſs marked by the perio.. ap- 
N pointed 


_ Entrp of Pleadings, 


pointed by the chief juſtice to deliver out EY 
Trin. 12 Geo. 2. 1738. 


Warrants of attorney to be entered on the roll at 


the beginning of the cauſe, otherwiſe the roll not to 


be received or filed. R. E. 4 Fac. 2. | 
The cu/les breuium now indulges the attornies by 
attending at the King's Bench office the day but one 


before every term, except Trinity, when he attends 


Where to begin 
en the roll. | 


_ day preceding that term, to receive and file their 
1011s. 6 

The ſpace or room here ſpoken of for the entry to 
be left for the preſs, is made by the clerk appointed 
to deliver out the rolls, now Mr. Adams of L incolns- 
Inn, flatiener, who puts a flamp in the middle of 
the roll, near where the file goes through; tw 
inches below which, you enter in a large band thus: 
« Hitherto of the term of St. Michael, 32d Ges. 3. 
« 1791, Hineſs Lloyd lord Kenyen ;” then enter your 


_ warrants of attorney for the plaintiff and defendant, 
thus: | 


Plaintiff's 
warrant, 


Deſendants. 


Nature of the 
action to be 
ex preſſed. 


On an iſſue. 


Interlocutory or 
o: ber judgment, 


of what term to 


be entred. 


Middle ſex, (V.) John Doe puts in his place James 
Strong his attorney, againſi Richard Roe in a plea of 
treſpaſs on the caſe, „ 

Middleſex, (s.) The ſaid Richard Roe puts in his 
place, James Ward his attorney, at the ſuit of the ſaid 
John Doe, in the plea aforeſaid, | 

The nature of the action muſt be expreſſed in 


the warrant of attorney, according as the caſe ſhall 


de, as thus; in a plea of treſpaſs and gſauli; in a 


e plea of treſpaſs, aſſault, and falſe impriſonment ; in 
«© A plea of treſpaſs on the caſe; in a plea of trejpaſs 
„ and ejcetment; in a plea of debt; in a plea of 10. 
« paſs; ma plea of detinue.” | h 
Middleſex, (ſs.) Be it remembered that [here enter 
the whole iſſue thereon]. | : 
If there be an ue joined between the parties, 
the roll muſt be filed of that term in which the iu 
is joined, | | 5 
So if an interlocutory judgment is ſigned, the en- 
tries muſt be of that term & judgment is ſigned: 


If on a confeſſion, or by warrant of * 
| | . 


Entry of Pleabings. 363 


fame term as you /ign it muſt be inſerted, as thus: 
Hitherto of the term of St. Michael, in the 32d year 
of the reign of king George the third. Witneſs Lloyd 
lird Kenyon. Then enter the warrant of attorney 
for ihe plaintiff and d:fendant, with a memorandum, . 
as under title I ue; if the plaintiff be nonprofſed, Nonpros, 
either for want of declaring, replying, or entering his 
iſue on record, you may enter both warrants of 
attorney on the roll, No plea roll to be filed after 
the term following that of which it ought to be filed. 
R. E. 9 M. 3. 
The warrants of attorney are ſuppoſed to be filed 
at the commencement of the action. 1 Ld. Raym. 
509. and R. E. 4 Fac. 2. 
If the roll be not carried in and filed, as of the Poſt terminum. 
term i ue is joined, then you will have to pay a poſt 8 
terminum, which is 4s. 8d. and 1s, more for the 
docket; alſo the clerk will charge you a pe diem, 
| one day betore the term begins, if your roll is not | 
fllled in time. | 
Go to the clerk of the judgments, King" s Bench Dockettiogrolls, 


Mw. 


office (if it is in the ſame term your i ſue is entered, 
or judgment ſigned), with whom the docket or num 
s ber rolls are left, and get of him as many numbers 
4 as you want, ſubſcribe your name on the docket, then 
make out the docket paper; but if your docket is of a 
0 preceding term, then you get a number roll at the 27 
ll prius office, Meſiminſier, or at Mr. Way's office firſt, 
4 for which you pay 4s. 84, carry the roll to the clerk 


of the judgments, and he will enter it. Make out 
,your docket paper thus: | 
The entry of C. K. gentleman, one, c. of the Docket paper, 
term of St. Michael, 32 Geo. 3. 1791. LE 
Roll, 


London. Iſſue joined in caſe betwen J. D. 
plaintiff, and Richard Fenn, de- 
fendant, on a plea of non af- 500 
Jompfit. 
 Mildl: tx, The like iſſue in aſſault, between - 
A. B. plaintiff, and C. D. de- 501 


fendant, on a plea of not guilty, 
and ſon offault demeſne, 


Middliſes. 


364 


_ Surry. udgment by default in cafe, be- 


- 


* Cleric of the 


treafury enters 
$9oa} judgments, 


. g a 
Aliddleſex, Entry of two ſcire factas's in 2 5 
8 + 506 


| Entry of Pleadings, 
Middleſex. The like iſſue in debt, 2 | 


302 


A. B. plaintiff, and. C. D. de- 
fendant, on à plea of non ef? 
| attum, ; | 


tween A. B. plaintiff, and C. D. & 503 
defendant. | | 
Surry, Judgment by confcffion, between 
| A. B. plaintiff, and C, D. de- 
fendant, for 640. debt, and 635. 30% 
cCioſts. ä 
Middleſex. Judgment by nil dicit, between 
| A. B. plaintiff, and C. D. de- 
fendant, for 600/. debt, and 637. 


50 
damages. | 


between John Doe, plaintiff, and 
Richard Roe, defendant, for 
| 1000!, debt, and 63s. damages. 
Middleſex. Entry of one ſcire facias between, Þ 
Sc. with an award of the fe- 0 
cond for 1000. debt, and 635. 507 
damages. | | 
Middleſex. Judgment of afſets in futuro be- 
3 eween A. B. plaintiff, and C. D. 
executor of J. D. deceaſed, de- 
| fendant, for 1001. debt. 
Aiddl;fex, Nonpros for not declaring be-) 
| tween 4. B. plaintiff, and C. D. > 509 
| deſendant, for 33s. coſts, | 
Take this docket paper to the clerk of the judg- 
ments, and, if all the entries are paid for, he will 
mark the rol}, by putting his ſtamp thereon ; pay 
31. then go to the clerk of the treaſury, who watts 
without that office, and give the rolls to him; he 
pays you 44. for every roll, and afterwards files 
them 1a the treaſury. | | 
If the roll is already carried in, which is often the 
caſe after iſſue is joined, and before trial, the ph, 
or inquiſition, with the maſtei's allacatur thereon, 1 
to be taken to Veſiminſter to the treaſury, ne 
=P 


Fos 


Entrp of Pleadings, 365 
clerk on leaving it will enter the judgment thereon; 
pay by 25. for poſtea, 18. Gd. for wngairy., 

y fiat 4& 5 M. & MH. c. 20. fo 3. No judg- Jodgnens 1 

4 ment not dicketted and entered in ibe books, Gall oe 25 ny 

„ offeft any lands or tenements as tq purchaſers or 1555 

e mortgagees, or have any preſarencs againſt heirs, 

« executors, and adminiſtrators, in their adminiſtration 

60 4 their anceſtors, teſtators, or inteſtates eſtates.” 

t is a great pity that the legiſlature does not in- Hit to the 
terfere by way of penalty upon the attornies for not t 
carrying in their rolls; or that the court do not 
make a rule to enforce them to be filed of record, 
at the times mentioned in the rule, as it tends to 
great inconvenience, and makes the young praQiſer 
very ignorant in his profeſſion, for by making the 
entries complete, he thereby gets properly ſkilled in 
the art of good pleading, Vide 2 Burr. 723. | 

If the defendant has either a freehold or leaſehold May rexiſter 
eſtate in Middliſex or York, you may regiſter the J99%8=cate 
judgment, which will affect them from the day of 
the regiſtering. 35 | | 1 

A memorial to be regiſtered purſuant to the Memorial of a 

ſtatute, Sc. | judgment. 

Of a judgment in his majeſty's court of King's f 
Bench, of Trinity term, in the 3iſt year of the 
reign of king George the third, between John Stokes 
plaintiff, and Richard Fenn defendant, in a plea of 
debt for 1000/7. and 63s. damages. Roll 50. 

I do hereby certify that judgment was ſigned in Certificate of 
the above cauſe the xgth day of June 1791. ns. 

| Eduard Benton, N 

J. B. clerk to A. B. of, Ic. gentleman, maketh amaavie, 
oath and faith, that he was preſent and did fee 
Edward Benton, eſquire, ſecondary of the court of 
King's Bench, ſign the certificate of the judgment in 
the memorial above mentioned, | 

Ingroſs this memorial and certificate on a piece 
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̃ of parchment, with a treble 64. ſtamp thereon, 
carry it to the maſter of the King's Bench office, 
4 zd he will, on ſeeing your po/tea, inguiſition, or 
: Mag ment paper, ſubſcribe the certificate; ſwear the 


affidavit 


affidavit before 2 maſter in chancery, or a judge of 


the court where the judgment was obtained; and 


when done, file it with the regiſter in Bell gurd. Pay 

the maſter 15. oath 15s, and 58. filing; 

N. B. The clerk of the docquets may cettify in 
the abſence of the maſter or his deputy, 


Continuances en the Roll and Fudgment ; 


after Trial. 


Qontiovances of IF your cauſe be not tried the ſame term the 


the venirs on the iſſue is delivered, the venire muſt be continued on 


* the roll, by vicecomes non miſit breve ; as, ſuppoſing 


an iſſue joined in Eaſſer term, and the cauſe not 

tried till Trinity; then after the award of the firſt 

Continvance of Venire, ** the ſame day is given to the parties aforeſaid 
— wenire by © at the ſame place,” add this, At which day 
eos, - before our ſaid lord the king at Veſiminſter came the 
“ parties aforeſaid, by their attornies aforeſaid ; and 

sc the ſheriff did not return the ſaid writ, nor did 

& he do any thing thereupon ;z therefore let a jury 

„% thereupcn come before our lord the king at 

« Weſtminſter, on Friday next after the morrow 

& of the holy Trinity, by whom, c. and who 

© neither, Cc. to recognize, &c, the ſame day 

« is given to the parties aforeſaid, at the ſame 

c place.” And if it be to Michaelmas term, award 

a new venire over to the firſt day, at which day,” 

Sc. as above, in the ſame manner, from term to 


term; then if the cauſe is tried, enter on the roll 


= thus : | | | 
Continvanceof Afterwards the proceſs being continued between 
mo—__ _ the parties eforeſaid, of the plea aforeſaid, by — 
. ury being reſpited between them, before our lor 

| the, king at Waſiminſier, [until the return of the d f. 
alf at the aſſizes, fringas,) unleſs the king's right truſty and well- 


aro ne beloved Lid lord Kenyon, his majeſty's chief juſ. 
. tice, aſſigned to hold pleas before the king highs 


unleſs the king's 
juſtices, Sc. ſelf, ſhall firſt come on, Cc. (the day mentioned 


Judgment after Trial. | 1367 


the jurata,) (at the Guildhall of the city of London,,) if in nal, 
according to the form of the ſtatute in ſuch cafe ** 3 
made and provided, for default of the jurors, becauſe 5 | 
none of them did appear; at which day before our 
lord the king at VMeſiminſter, comes the ſaid A. B. 

by his ſaid ——_ and the ſaid chief juſtice b, d The ſaid jul- 


| 'Caid 1 - - tices of our lord 
before whom the ſaid iſſue was tried, ſent hither the king, 


/ 


his record had in theſe words, to wit, Afterwards, 
that is to ſay (here enter the peſſea verbatim from 
the record to the word therefore,) then ſay, It is 
conſidered that the ſaid 4. B. recover againſt the , 
ſaid C. D. his ſaid damages, by the ſaid jury, in Judgment ſigned 
form aforeſaid aſſeſſed; and alſo 417. for his coſts *** 19th day of 
and charges, by the court of our ſaid lord the king, "ou * 
now here, adjudged to the ſaid A. B. by his aſſent, 
which damages in the whole amount to ioo. and 
that the ſaid C. be in mercy, &c. | 1 18 

For the entry of other judgments on the roll, Merey. 
Vide title Fudgment. Ee — | 


Executors and Adminiſtrators. 


DJUDGED, that when executors ſue upon of exceutors and 
any contract of their teflator, or for any wrong adminiſtrators, 
done to him, they ſhall pay no coſts, either upon | 
a nonſuit or verdict againſt them. 3 Salk. 105. 
Bigland v. Robinſon. Vide, as to the nonſuit, 
1 et. 209. B ral = 

If an executor or adminiſtrator confeſs a judg- If they plead'a 
ment, and there are not aſſets ſufficient, he is liable falſe pla. 
| {io pay the coſts de bmnis propriis; therefore care 
Oupht to be taken before ſuch judgment is confeſſed, 
that he receive no injury. | | | 

if an executor or adminiſtrator plead a falſe Falſe ples, 
plea, that is, fuch a plea as will be a perpetual bar 5 
to the plaintiff, and which, of his own knowledge, 
he knows to be falſe, ſuch as ne ungques executor, or 
a releaſe made to himſelf, and it is found againſt him, 
the Judgment will be * Je bonis teftatoris, fi. &c. fi 

; „ , 


— Adainitinartes. 


cc % di bonis propriis ; for there by he eftrangeth | 
himſelf from the teſtator, and the bencfit of the will, 
and, by his own falſity and tolly, hath made his 


own goods "chargeable. Roll, Abr. 930. Cro. Jac, 

| rige nm ow nome ou Mgt & 
If they ſuffer If an executor confeſſes or ſuffers judgment by 

2 by default, he admits aſſets in his hands, and is eſtop- 
4 


ped to ſay to the contrary on a deva//avit returned, 


and ſo is a jury. Lutw. 670. Aud the ſheriff ma 
return a drva/avit on the firſt fi, fa. if he will, 1 
is at his peril if falſe, and the inquiry is only for 
his ſafety. 1 Salt. 30. So in an action on ſuch 
* judgment ſuggeſting a devaſtauit, and he is liable to 
2 Lofts . 6 Mud, 308. Ld. Ray. 589. 591. Vide 

1 Will. 258. de eee bas 
When they pay So an executor, defendant, ſhall pay coſts in all 
coll. caſes, and the judgment is de bonis teſtatoris, fi, &t. 
et fi non, tunc de bonis proprits : alſo when he is de- 
fendant, and there is judgment for him, he ſhall 
have his coſts, Cro. Eliz. 503. Plow. Com. 183. 

Hutt. 69, © £5 39 1 
| Mars a writof If an executor ſuffers judgment to go againſt him 
nquiry can- 
3 7 ſhall not give evidence of want of aſſets, for he is 
aſſets. eſtopped, as if it had been the caſe of an heir, fot 
| he ſhould have pleaded plene adminiſtravit, or ſpe- 


' Upon judgment cially what aſſets he has. 6 Mod. 308. So if judgment 


. given againſt an executor upon demurter, and 
teriff cannot re- : , 
turn a devaſtavit. Execution be awarded, the ſheriff cannot return nul 
habet bona teſiatoris, but is to return a devaſtavit, 
as if it had been found againſt the executor by ver- 
dict, for he hath charged bimſelf by his own plea 

Þ : Cro. Eliz, 102. 3 | ; a 
Aﬀter two nibils judgment againſt the teſtator, ſcire facias agaioſt 
returned, the ; ST” 1 g + 
ure will 1e. the adminiſtratrix, and two nibils returned, a ſc! 
lieve on mo- fieri inquiry was taken out, and the defendant at, 
tion, if defend= "tended the execution in order to lay the ſtate of 
— . before the jury : this was refuſed, She 
| appeared in Hil. 8. Geo. 2. to the ſci. fa. inquiy) 
pleaded plene adminiſtravit, and traverſed the deveſ- 
| tavit, On notice of trial and countermand, ſhe 


4 if 


by default, upon executing a writ of inquiry, be 


\ 


in M. 10 Geo, 2. moved to have the award of 
execution ſet aſide, and to be admitted to plead, 
it being to no purpoſe to expect relief on the trial 
of the traverſe. ' Salk. 93. 264. was cited, to ſhew 
the court will relieve on motion where no /c:. fas, 
had iſſued, and the ſtate of the real aſſets was prov- 
ed to be 130/. which he offered to deliver up. Cars 
thought that ſhe came too late, and refuſed to inter- 
poſe for that reaſon only. Mbarton v. Richardſon. 
Ar. 1075. i 1 TOY „ 
If an action of debt on an obligation be brought when jodgment 
ꝛgainſt an executor, who pleads plene admmi/iravit, ſhall be de bonis 
ard the plaintiff replies affets, which are found by the — 
jury to be 172/. that a judgment to recover the entire the executor, 
gebt and damages, and coſts of the goods of the 
teſtator, /, Cc. et fo non, tunc, the damages of his 
proper goods, is good; for that the defendant's bar 
being in effect, that he had not aſſets, the ſame 
amounted to a confeſſion of the debt, on which the 


; plaintiff may take judgment immediately, though he 

cannot have execution, until aſſets come to the 
K hands of the executors. 8 Co. 134. Hob. 199. 
is f an executor brings error of judgment after a de- Error cots, 
'r va/iavit, he ſhall pay coſts. Str. 977. | 
e· An executor is liable to pay coſts on a non- pros, Liable on non 
nt for not declaring, but not upon a diſcontinuance, eto kay not de- 
nd 3 Burr, 1584. Hawes ex. v. Saunders. OM IO a 
14 But not in all caſes of diſcontinuance without Liabie to cofts 
il paying coſts, For if it is plainly his own fault, not going to 
et- he ſhall not have ſuch leave; ſo in the caſe of not _ 
es. going on to trial, if it is his own laches, he ſhall 


pay colts, 1 Salt. 314. 4 Burr. 1929. Bennet 
v. Coker, * | ; 

On an action brought by an adminiſtrator againſt Aftermotion for 
an beirgplaintiff did not try according to his notice, ne a5 1n 
the defendant moved for judgment, as in the caſe Safin the ate” 
of a nonſuit, whereupon the plaintiff undertook to minifirator had 
ry peremptorily; when the cauſe came to NO 
the plaintiff diſcovered that the eſtate had been con- he undertook. - 
eyed, and was then ſatisfied that the deed would be peremptorily to 

1 55 Bb produced 
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8 produced againſt him; whereupon he declined going 
| to trial: and now deſired to diſcontinue without 
Bel: coſts, The court granted the motion, but he was 
b | not to bring any new action, without leave of the 
court. 4 Burr. 1927. Bennet adm. v. Coker, | 

222 In payment of debts, the executor muſt obſerve 
torn as to pare the rules of priority, otherwiſe, on a deficiency of 
went of debts, aſſets, if he pays thoſe of a lower degree, firſt, he 
muſt anſwer thoſe of a higher out of his own fate, 
Fir/l, He may pay all funeral charges, and the en- 
| | pence of proving the will, and the like. Secondy, 
. Debis due to the king, on record or ſpecially. 1 Andr. 
== 129. Thirdly, Such debts as are, by particular ſta- 
tures, to be preferred to all others; as the forfarure: ' 
for not burying in woolen, tat. 9 Ann, c. 10. Mo- 
ney due on poor's rates. 30 Car. 2, c. 3. Touribh, 
Debts of record, as judgments (docketted according 
to the 4 & 5 W. & M. c. 20.), flatutes and recg- 
FE! nizances, 4 Rep. 60. Cro. Car. 363. Fifihly, Debts 
ul due on ſpecial contratts ; as for rent, or upon bonds, 
Ai covenants, and the like, under feal. Mentib. c. 12, 
5 Laſily, Debts on ſimple contracts, viz. notes and 
verbal promiſes ; among theſe ſimple contracts, ſer- 
vants wages are by ſome with reaſon preferred to any 


\ 


\ h | 
| A other. 1 Noll. Abr. 927. | | $4 
wp When he my Among debts of an equal nature, the executoror 
_— adminiſtrator is allowed to pay himſelf firſt, by 


retaining in his hands ſo much as his debt amounts 

to, 10 Md. 496. and he may give it in evidence, 

3 Burr. 1383. Wherever an executor or admini- 

| ſtrator may be ſued, or might have paid, he may 

| retain. bid. 1384. Covenant is as much a lien 
wp | upon the aſſets, as an action of debt. bid. 

O14 method of The old way to obtain judgment againſt an ex- 


obtaining judy- cutor or adminiſtrator, de bonis 5 was to get 2 
5 er tri facias returned by the ſheriff, ** thatyghe 10 
; « fator had no goods, then to iſſue a ſcire fferi iu. 


"Th | quiry, reciting the F. fa. and ſuggeſting that they 
were waſted, and commanding, the ſheriff to inquite 
whether the defendant hid waſted any of the de- 


ceaſed's effects or not; and upon the ſheriff's te- 


9 turn 
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= " 


torn of a devaſtavit, a ſcire facias Ne Pans 
defendant, “ to ſhew ht why the plaintiff ſhould not 
« have judgment, de bonis propriis,” to which the 
defendant might appear and plead plene admini/ra- 
vit : but lately the mode has been either to bring 
an action ſuggeſting a devaſtavit, or iſſue a ſcire fa- 
cia, in which is contained a fl. fa. which was de- 
viſed as the ſpeedier way to obtain execution on the 
judgment. £4. Ray. 1382. vide Str. 623. 

But this is ſaid not to be a good way to proceed The beſt way, 
where the debt is ſmall, as no co/ts are allotued to tbe | 
flaintiff, unleſs the defendant pleads to the {cire 
facias : therefore the beſt way is, to bring an action 
ſuggeſting a devaſtavit, and before brought, it is. 
neceſſary that a fl. fa. be returned by the ſheriff nulla 
bona, as to the goods of the teſtator. | 

For judgments againſt executors, vide title Judg- 

ents, | | 


L 


PVoſteas. 
Paſlea for Plaintiff on non afſumpſit. 


J 
4  FTERWARDS (that is to ſay) on the day To be ingrofſed 
and at the place within mentioned, before on the back of 

f the Right Fonourable Lliyd lord Kenyon, the chief Ge EY 

W juſtice within written, Roger Kenyon, eſ. being crown flamp, = 

5 allociated unto the ſaid chief Juſtice, by force of and marked by 

tl the ſtatute in that caſe made and provided, the or. 

ay within named C. D. came by his attorney within “ dchvercd of 

ell contained, and the within named E. F. although cord,” pay him 
lvemnly required, came not, but made default, 1 

xe therefore let the jurors of that jury within men- the coſts, pay in 

et 4 loned be taken againſt him by his default: and ese end debt 4. 

85 ie jurors of that jury being ſummoned, came, » GY 

hy wr ſay 3 truth of the within contents, being 

ire 8 re 2 Fo N 855 me oath, that 

** wth amed E. F. did undertake and promile, 

* anner and ſorm as the within named C. D. 


ah within complained againſt him; and they 
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With - tales, 


Reger Kenyon, eq. being affociated unto him, 2c- 


' (naming the rejt of the taleſmen), being required, 
came, who, together with the ſaid other jurors in' 


thoſe coſts and charges to 40s, therefore, Cc. : 


Poſfeas. 


aſſeſs the damages of the ſaid C. D. by occaſion of 
the not performing the within mentioned promiſes 
and undertakings, over and above his coſts and 
charges, by him about his ſuit, in this behalf expended, 
to 1121. and for thoſe coſts and charges to 401. 
Afterwards (that is to lay) on the day and at the 
place within mentioned, before the Right Honourable © 
Lloyd lord Kenyon, the chief juſtice within written, 


cording to the form of the: ſtatute in that caſe 
made and provided, came the within named A. B. 
by his attorney within contained, and the within 
named C. D. although ſolemnly requited, came 
not, but made default; therefore let the jury, 
whereof mention is within made, be accepted 
of againſt him by his default; and the jurors of 
that jury being ſummoned, ſome of them, (that 
is to ſay [here name only the jurors that tpparid ut 
the panel]; and becauſe the reſidue of the jurors of 
the ſame jury do not appear, therefore other perſons 
of thoſe ſtanding by the court, by the ſheriff of the 
county aforeſaid, at the requeſt of the ſaid A. and 
by the command of the ſaid chief juſtice (if in 
London or Middleſex), if at the aſſizes, then (by th! 
command of the ſaid juſtices ) are now newly ſet down 
whoſe names are affiled in the within written panel, 
according to the form of the ſtatute in that caſe 
made and provided; which ſaid jurors, ſo newly {et 
down, (that is to ſay) X. L. of, c. baberdaſher 


before impanelled, and ſworn to declare the trut 
of the within contents, being elected, tried, and 
ſworn, upon their oath, ſay, that the ſaid C. B. 
did undertake and promiſe in ſuch manner and fora 
as the ſaid A. hath within complained againſt hin; 
and they aſſeſs the damages of the ſaid 4. Þ. U 
reaſon of the not performing the. promiſes and une 
dertakings within written, beſides his expences 
coſts laid out by him in this behalf, to 12/. and for 


1 


PVolkeas. 


Say, upon their oath, that the within mentioned 
writing obligatory, is the deed of the within named 
E. F. as the within written C. D. hath within de- 


the within named C. D. by occafion of the detain- 
ing the within debt, over. and above his coſts and 
charges by him about his ſuit expended, to 1s. and 
for thoſe coſts and charges to 40s. therefore, &c. 

C. D. doth owe to the within named A. B. the ſaid 
20]. within mentioned, in manner and form as the 
ſaid A. B. hath within complained againſt him, and 
they aſſeſs the damages, &c. ut ſupra, 


C. D. is guilty of the premiſes within laid to his 
charge in manner and form as the ſaid A. B. within 
complains againſt him, and they aſſeſs the damages 
of the ſaid 4. B. by occaſion thereof, over and above 
bis colts and charges, Cc as before. | 

fendant) hath, and on the day of exhibiting the bill 
of the ſaid C. within written, had divers goods an 


mentioned at the time of his death in her hands to 
be adminiftered, to the value of the debt within 
ſpecified, whereof ſhe might have made ſatisfaction 


alles the damages of the faid C. by occaſion thereof, 
beſides his expences and coſts by him about his ſuit 
in this behalf expended, to 400 and for thoſe coſts 
and charges to 40s. therefore, &c, | 


the treſpaſs and ejectment within written, in manner 
and form as the ſaid B. hath within complained 
22ainſt him; and they aſſeſs the damages of the 
fad B. by occaſion thereof, over and above his 
expences and coſts, Jaid out by him about bis ſuit in 


{0 405. therefore, &c. | 
Bb 3 Say, 


For plaintiff on 
Non eſt factum. 


clared againſt him, and they aſſeſs the damages of 


Say, upon their oath, that the within named Do, on ni! de 


ay, upon their oath, that the within named Do, in treſpaſs, | 


Say, upon their oath, that the ſaid A. (the de- For plaintiff on 
-a plea of plene 
auminiſtravit. 


chattels, which were of the ſaid J. H. within 


to the faid C. for his ſaid debt, as the within named 
C. in his ſaid replication hath alledged, and they 


Say, upon their oath, that the ſaid C, is guilty of 8 | 


this behalf, to 15, and for thoſe expences and colts 
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For plaintiff on 


non afſſumpſit 


infre ſex anno, 


Votes. 
Say, upon their oath, that the ſaid C. D. did 


within ſix years next before the, day of exhibiting 
the bill of the ſaid A. B. undertake and, promiſe in 


manner and form as the ſaid. 4. B. bath yitbin by 


Do. on not guil- 


ty in treſpaſs, . 


For defendant on 


a piea of p ene 


adminiſiravit. 


able to pay the debt within ſpecified, or any part 


On non aſſum t ſit 


by an ext cutor. 


For plaintiff on 
ſolv it 
ad diem. ; 


For defen?ant on 
Nen eit. 


adminiſtered; and that he the ſaid ohn had not, 


| hath within declared againſt him; therefore, c. 


hibiting the within written bill, did not pay ot 


reply ing alledged, and they aſſeſs, Sc. 
Say, upon their oath, that the ſaid C. D. and E. F. 
are not guilty of the treſpaſs in the declatation 
within ſpecified, as the ſaid C. and E. have within 
complained againſt them, and they aſſeſs, &c, 
Say, upon their oath, that the within named Joby, 
at the time of exhibiting the bill of the ſaid Janes 
within mentioned, did fully adminiſter all and ſin- 
gular the goods and chattels which were of the 
ſaid 7. at the time of his death, in bis hands to be 


nor on the day of exhibiting the within bill or at 
any time afterwards had, any goods. or chattels 
which were of the ſaid T, at the time of his death, 
in his hands to be adminiſtered, wherewith he was 


thereof, to the ſaid James, as he the ſaid John bath 
within in pleading alledged ; therefore, c. 

Say, upon their oath, that the within written 
C. D. the teſtator, did in his life-time undertake 
and promiſe in manner and form as the ſaid 4. B. 


Say, upon their oath, that the within written 
C. D. in bis life-time, and beſore the day of his ex- 


cauſe to be paid to the within named A, B. the with 
in mentioned ſum of 100/. and all intereſt due for 
the ſame, as the ſaid L. hath within in pleading 
alledged, and they aſſeſs the damages of the ſaid 4 
by reaſon thereof, beſides his expences and cofts 


laid out by him about his ſuit in this behalf, to 1, 10 
and for thoſe expences and colts to 405. therefor, af 
. | | it; 

Say, that the ſaid C. D. within named, did not na 
undertake and premiſe in manner and form as the ed 


ſaid C. D. hath within in pleading alledged; their” BY rec 
nn. x Being 


"Poſfeas, | 1 375 


Being elected, impanelled, and ſworn to declare For plaintiff in 
the truth of the within contents, as to the firſt iſue —— n 
joined, between the ' ſaid Jahn and the ſaid Famer, * * 
declare upon their oath, that the'ſaid James is guilty. = 
of the premiſes within charged upon him, as the 
ſaid Jobn hath wichirt Medped and as to the other 
i ſue joined between the ſaid Jahn and the ſaid James, 
the ſaid jurors upon their ſaid oath further ſay, that 
the ſaid James of his own wrong, and without any 
ſuch cauſe, as the ſaid John within in pleading bath 
alledged, made an aſſault upon the ſaid Fohn, and 
then and there did beat, bruiſe, wound, and ill- 
treat the ſaid John in manner and form as the ſaid 
John hath within in his ſaid replication in that be- 
half alledged, and they aſſeſs the damages of the ſaid 
John by reaſon thereof, beſides his cofts and charges 
by him laid out, about his ſuit in this behalf, to 
5d. and for thoſe coſts and charges to 40s. there- 

D TR J DL. bil. 
And the jurors of that jury, being ſummoned, On a nonſhit, 
came; who, to ſay the truth of the within con» | 
tents, were choſen, tried, and ſworn; and after 

evidence being given to them of and upon the 

within contents, went from the bar of this court, 

to diſcourſe of their verdi&t of and upon the pre- 

miſes; and after the ſaid jury had diſcourſed and 

1 agreed among themſelves, they came back to the 

X- faid bar to give their verdit in this behalf; upon 

of which the ſaid A. B. (the plaintiff) being ſolemnly 


b required, came not; nor did he further proſecute | 
fot his faid bill againſt the ſaid C. D. therefore, &c. : 
ng Afterwards, that is to ſay, on the day, and at the Poftea in debt 
4, — within mentioned, before Sir Francis Buller, vbon fve iſſues, 
ts there being a 


Baronet, one of the juſtices aſſigned to hold pleas g-murier tothe 
in our court before us, Roger Kenyon, Eſquire, being replication to 

Ire, aſſociated unto the ſaid juſtice by force of the the fünth plea. 
ſtatute in ſuch caſe made and provided, the within 

named 7, H. came by his attorney within contain- 

ed, and the within named /F. P. although ſolemnly 

cle required, came not, but made default, therefore 

let the jurors of that jury within mentioned be taken 

ein e Bbq againſt 


not 


he 
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in his replication ſecondly within alledged: And 


Potkeas. 


againſt him by his default; and the jurors of that 
jury being ſummoned came, who, to ſay the truth 
of the within contests being Holen, tried, and 
ſworn, ſay, upon their oath, That the within men- 
tioned writing obligatory is the deed of ihe within 
named V. P. And the jurors aforeſaid; upon their 
| oath aforeſaid, further ſay, That the ſaid . P. did 
not at any time before the day of the exhibiting of 
the bill of the ſaid J. pay to the within named J. 
the whole principal money due by the ſaid condition 
of the ſaid writing obligatory, or any part thereof, 
in manner and form as the within named J. hath 


the jurors aforeſaid, upon their oath aforeſaid, 

further ſay, That the within named VV. did not 

pay to the ſaid 7. the within mentioned ſum of 
Bc ol, or any part thereof, on the ſaid fiiſt day of 
February, in the ſaid condition of the ſaid writing 
obligatory mentioned, according to the form and 
effect of the ſaid condition, in manner and form 2s 
the within named V. hath in his ſaid plea within 
alledged: and the jurors aforeſaid, upon their oath 
aforeſaid, further ſay, That at the time of the ex- 
hibiting the bill of the ſaid J. againſt the within 
named W. there was and ſtill is the ſum of 80c/, 
due and payable by the within named W. to the 
ſaid J. on the ſaid writing obligatory in the within 
declaration mentioncd, by virtue of the condition of 
the ſaid writing obligatory, in manner and form 28 
the within mentioned 7. hath in his replication to 
the plea of the ſaid V. fourthly alledged : And the 
jurors aforeſaid, upon their oath aforeſaid, further 
ſay, That the within named J. was not, nor is in- 
debted to the within named W. in manner and form 
as the ſaid . hath in his fifth plea within alledged; 
and they aſſeſs the damages of the ſaid J. by occa- 

ſion of the detaining the within debt, over and abobe 
his colts and charges by him about his ſuit expend- 
ed, to 13. and for thoſe coſts and charges to 40 
: therefore, on 4 1 


Executions. 


(65399 ] Ml 


* 6 
7 N 
4 * 


\ ecki „ ob 
N execution is a judicial writ, grounded on 
the judgment of the court from whence it 
iſſues; and is ſuppoſed to be granted by the court, 
at the requeſt of the party at whoſe ſuit it is, to 
give him ſatisfaction on the judgment which he hath 
obtained: and therefore an execution cannot be ſued 
out in one court upon a judgment obtained in another. 
There are but three ſorts of execution commonly = 
in uſe at this time for the obtaining ſatisfaction for 
a debt, damages, or coſts given by the judgment, 
viz, a capias ad ſatisſaciendum againſt the body of 
the deſendant only; and whenever the body is taken 
by this writ, the plaintiff can have no other execu- 
tion againſt his goods' and chattels, lands or tene- 
ments; for as corpus humanum non recipit eflima- 
tianem, ſo it is deemed the greateſt and higheſt ſa- 
tisfaction one man can have of another. And hence 
if a man died in cuſtody before the 24 Fac. 1. c. 24. 
5 on this writ, the debt was preſumed to be ſatisfied ; 
* but by this ſtatute he may have other execution 
againſt his lands or goods at his election. A fiert 
factas againſt the goods and chattels of the defend- 
ant only, and an elegrt againſt the goods and chattels 
(except oxen and beaſts of the plough), and alſo one 
half of the defendant's lands, to hold by the plain- 
* until the debt, or damages and coſts, are ſatiſ- 
To be ingroſſed on a 25s. 6d, ſtampt parchment, 
and ſealed, pay 7d. if a teſlatum, 1s. 2d. | | WE, 
lf the judgment be in a debt on bond, direct the 17 levied ia debts 
execution to be levied for the debt as well as foeriff 
poundage and ſees, which is to be taken out of the 
penalty, | JEW N 5 


If it be levied upon a judgment in caſe, then ou If in caſe· 


can only levy the damages recovered with the co 
in this caſe, add the coſts to the damages recovered, 
and they are all called damages in the writ. 


There 


. Erxetutions. 


Cannot be two There ought not to be two executions exiſting at 

executions at one the ſame time, but you may have a fl. fa. firft, and 

men, if the ſheriff does not levy to the amount of the 

debt, or damages recovered, you may have a ca. a, 

for the reſidue; in ſuch caſe, the ſheriff /oul2 re- 

turn the fi, fa, and the levy thereon firſt, which ought to 

be recited in the ca. /a. Salt. 218. Cro. Eliz. 344. but 

if he does nothing on the fi. fa. then there is no ne- 

ceſſity to recite the ſheriff's return in the ca, /a, or of 

| its having been iſſued. : 

An elegit maybe An elegit may be had after a ff. fa. but if once 

had after f. fa. the body is taken, there cannot be a fi. fa. or elect; 

for the body is deemed the higheſt ſatisfaRtiog the 

plaintiff can have. | | 

To be ſued out Theſe executions muſt be ſued out within a year 

3 year and a doy after the judgment ſigned; and the time 

is to be accounted from the day of ſgning judg- 
ment, 


| When no ſci. fa» But if it be taken out and returned by the ſheriff - 


within the year, there needs no ſcire facias before 
you ſue out another ; and it is proper to award the 
firſt on the roll, with the ſheriff's return thereon. 
Str. 100. Aires v. Hardreſs, N. on R. E. 5 Gu. 2. 
When a con- Actions were brought upon a promiſſoty note 


ft. againſt the drawer and indorſer, and judgments in 


both, Defendant having tendered the principal in 
one, and the coſts in both, court ordered that no 
execution ſhould be taken out. Str. 515. [dem v. 
Trull, 7 | 2. 

If you firſt ſue out a. fieri facias againſt the de- 
fendant's goods, and levy part thereof, you may 
afterwards have a ca. ſa. againſt his body for the te- 
ſidue; or a ſecond fi. fa. or an elegit for the reſidue; 
but if you fir impriſen upon a ca. /a. you cannot 
have a fi. fa. or an elegit. | 

May be ſued This writ may be ſued out after an elegit executed 
et. — only on goods, ard a nibil returned as to the lands; 
ene for there being a nibil returned as to the lands, the 
elegit was but in the nature of a common = facuas, 

| The election is not complete unleſs the plaintiff has 

ſome benefit from the land. Bacon v. Picl. 


Fr. 226. | Ro PO 


Exetutions. 


Ca. ſa. in debt. 
George the third, by 
the grace of God of Great 
Britain, France, and Ire- 
land, king, defender of 
the faith, &c. To the 


ſheriff of Middleſex, greet- 
| ing: We command you, 
that you take C. D. if 
he be found in vour 


bailiwick ; and him ſafe- 
ly keep, ſo that you have 
his body , before us at 
Weſtminſter, on Monday 
next after the morrow of 


Al Souls, to ſatisfy A. B. 


of 2,100/. which the ſaid 


A. B. lately in our court 
before us at Veſiminſter 
recovered againſt bim: 
as alſo 635. which in our 


ſaid court before us were 
_ adjudged to the ſaid A. 


for his damages which 
he had ſuſtained as well 
by occaſion of the de- 
taining that debt, as for 


his coſts and charges by 


him about his ſuit in 
that behalf expended, 
whereof the ſaid C. D. 
Is convicted, as appears 
to us of record; and have 
you there then this writ, 
Witneſs Lloyd lord Ken- 
yon, at Weſtminſter, the 
13th day of July in 
the 31ſt year of our 
J. Nixon. 


reign. 
_ Levy 653/. 38. beſides 


herif poundage, and all 
other incidental expences. 
| In 


The like in aaſe. 

George the third, by 
the grace of God of 
Great Britain, France, 
and Ireland, king, de- 
fender of the faith, e. 
To the ſheriffs of London, 
greeting: We command 
you, that you take Ri- 
chard Fenn, if he be 
found in your bailiwick; 
and him fafely keep, 
ſo that you have his 
body before us at Weſi- 
minjter, on Monday next 
after the morrow of All 
Souls, to ſatisfy Jahn 
Denn 500. which 
were adjudged to the 


379 


To be ſved out 
in the county 
where the;venue 
is laid, 


ſaid John in our faid 


court before us at Weſt- 
minſter for his damages 
which he had ſuſtained, 


as well by reaſon of the 


non-performance of cer= 


tain - promiſes and un- 


dertakings made by the 
ſaid Richard to the ſaid 
John, as for his coſts and 


charges by him about 


his ſuit in that behalf 
expended, whereof the 


| ſaid Richard is convicted, 


as appears to us of re- 

cord; and have there 

then this writ, Witneſs 

Lloyd lord Kenyon at 

Weſiminſter, the 13th 

day of June, in the 3iſt 
year of our reign. 

af Nixon. | 

Levy the whale, 
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treſpaſs 


_ Executions. 
In tjeftment far damages, 

For his damages, which 
he had ſuſtained as well 


8 In covenant. 
For his damages, which 
he had ſuſtained as well 
by reaſon of a certain 


breach of covenant made 


between the ſaid John 


and Richard, as for his 


coſts and charges by him 
expended in and about 
his ſuit in that behalf, 
whereof the ſaid Richard 
is convicted, as appears 
to us of record, 


Treſpaſs and aſſault. 
For his damages, which 
he had ſuſtained as well 
by occaſion of a certain 


' treſpaſs and aſſault, made 


on the ſaid John by the 
ſaid Richard, as for his 
coſts and charges, &c, 


Treſpaſs. 


For his damages, which 


he had ſuſtained, as well 
by occaſion of a certain 
done to the 
ſaid John by the ſaid 
Richard, at L. in your 


county, as for his coſts, 
wt: 


For the defendant, 
To ſatisfy Richard 
Fenn 141. 10s, which 


* 


were adjudged to the ſaid 


Richard in our court, 
before us at Meſiminſter, 
accord - 


by occaſion of a certain 
treſpaſs and ejectment of 
farm, done to the ſaid 


Fohn by the faid Richard 


at L. in your county, 
as Tor "Bs" 
charges by him expend- 
ed in and about his ſuit 


Replevin. 
For his damages, which 
he had ſuſtained as well 
by occaſion of the taking 


and unjuſtly detaining the 


cattle of the ſaid John, at 
W. in a certain place 
called the H. in your 


county, Cc. as for his 


coſts, Sc. 


For words, 

For his damages, which 
he had ſuſtained, as well 
by occaſion of the ſpeak- 
ing and publiſhing cer- 
tain falſe and ſcandalous 
words by the ſaid Richard 
of the ſaid Fohn, as for 
his coſts and charges, &. 


On à vonſuit. 
To ſatisfy Richard 


Fenn, 121, 10s. which 


were adjudged to the 
ſaid Richard in our court, 


before us at Maſiminſter, 


accord» 


colts and 


in that behalf, whereof, 
Sc. | | 


l 
0 
, 


Executions, 


according to the form of 


the ſtatute in ſuch caſe 
made and provided, for 
his coſts and charges by 
him laid out about his 
defence, in a certain 
plea of treſpaſs on the 
caſe, proſecuted in our 
ſaid court before us, by 
the ſaid John againſt the 
ſaid Richard; and have 
you there then this writ. 
Witneſs, Cc. 


In a penal action. 
Io ſatisfy us and John 
Denn, who ſues as well 
for us as himſelf in this 
behalf, 450l. debt, which 
the ſaid Zobn, who ſues as 
aforeſaid, inour court, be- 
fore us; recovered againſt 
the ſaid Richard, (that is 
to ſay) one moiety there- 
of, to wit, 225. to the 
ſaid John, who ſues as 


aforeſaid, to his own pro- 


per uſe, and the other 
moiety thereof, to our 
own proper uſe, accord- 
ing to the form of the 
ſtatute in ſuch caſe made 
and provided; whereof 
the ſaid Richard is con- 
victed, as appears to us 
of record; and have there 
then, Sc. 


according to the form of 
the ſtatute in ſuch caſe 
made and provided, for 
his coſts and charges 
which he ſuſtained 5 
reaſon of the 
claim of the ſaid John, 
in a certain plea of treſ- 


falſe 


paſs on the caſe, proſe- 


before us, by the ſaid 
John againſt the, ſaid 
Richard; and have, c. 


For an adminiſirator. 

To ſatisfy John Denn, 
adminiſtrator of all and 
ſingular the goods and 
chattels, rights and cre- 
dits, which were of 
James Wren, deceaſed, 


cuted in our ſaid court 


who died inteſtate, for 


161. 10s. 
mages, which he ſuſ- 
tained, as well by OCs» 
cahon of the detaining 
the ſaid debt, as for 
his expences and coſte, 
laid out by him about 
his ſuit in that behalf, 
whereof the ſaid Richard 
is convicted, as appears 
to us of record ; and have 
then there, Cc. | 


If the execution be taken out aſter judgment on a 
8 fa. by default, then, aſter the words, ** wheres 
« bets convicted, as appears to us of record; lay, 


« And 


1000. debt; and alſo - 
for his da- 


If after ſei, fa: 
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Exet io 5. 


& And whereof in our ſame court, before us, it is 
4 conſidered, That the ſaid John have his execution 


© againſt the ſaid Richard for the debt and damages 


If by original. 


Tefiatum, 


« aforeſaid, by the default of the faid Richard, as 


cc likewiſe appears to us of record; and have you 
« there then this wtit. Witneſs, c. 
If the action be by original, then you make the 
writ on a general return day, as & on the morrow of 
All Souls, whereſozver we ſhall then be in Eng- 
„% lagd';*”” and add the defendant's addition as in the 
pleading. + 5 | * 
If the defendant is not to be found in the county 
where the venue is laid, you muſt then ſue out a 
teſtatum, which is generally done in the firſt in- 
ſtance (but the ca. ſa. muſt iſſue to warrant the 
teſtatum; they may be ſealed together) 3 Term 


_ Rep. 388. the form of which is as follows: 


Teſtatum ca. ſa, 


George, &c. (to the end of the firſi writ) As ap- 
pears to us of record, and our faid ſheriff of Middle. 


ſex, at a certain day now paſt, returned to us' at 


Weſtminſter, That the ſaid Richard was not found 


in his bailiwick; where3s it is teſtified in our ſaid 


Will not lie a- 
gainſt pcers, 


court before us, That the ſaid Richard lurks and 


wanders up and down in your county; and have 


there then this writ, Witneſs, &c. (pay ſealing 


both writs 1s. 2d.) 


N. B. By original ſay, „and have you there 
ce this writ;” leave out the word then. : . 
A capias ad ſatisfariendum lies not againſt peers of 
the realm, or their wives (except upon a ſtatute 
merchant purſuant to ſtat, of Acton Burnell, 11 Ed. i. 
or ſtatute flaple, according to 27 Ed. 3. or on a te- 


| cognizance in nature of a ſtatute /iaple, upon 23 H. d. 


c. 6.). Nor againſt members of parliament, exe- 


cutors or adminiſtrators for the debt of the teſtator 


or inteſtate, | 
Fieri Facias. 
Tuls writ was the only writ of execution that 


lay at common law, and was afterwards * 
| . 


Executions. 


by the ſtatute of Meſt. 2. It lies 48 well againſt 


privileged perſons, peers, members, Wc. 


383 


as other 


common perſons; and againſt executors or admini- 
ſtrators with regard to the goods of the deceaſed, as 
for coſts awarded againſt them by falſe pleading or 
confeſſion of judgments, if no goods of the teſtator 


ate to be levied for thoſe coſts. | | 
If part only of the debt be levied on this 


writ, the 


plaintiff may have a ca. ſa. for the reſidue, but he 


ſhould recite the ſheriff 's return. 1 Koll. 
Cro, Elix. 344. 


Ar. 904. 


To be ingroſſed on a 2s. 6d. ſtampt parch- 
ment, and ſealed; and is to iſſue only in the county 
where the venue is laid. The ftationers have them 
ready printed. If it be into another county, it is 


called a feſlatum. 


There need not be fifteen days between the 75 1. Þ 
tete and return of any ca. ſa, or fi, fa. (except 8 


againſi bail or in outlawry). Stat. 13. Car. 


J. 7, 8. 6 | | 
I it be ſued out in term time, teſte the 


2, Co Zo 


writ the It ſued out in 


fit day of the term (although the judgment is not term, or vaca- 
 ligned till four days after); if out of term, teſte it don. 


the laſt day of the term, 


the goods reſtored, plaintiff not having iſſued 
to warrant it; the court ſaid, according 


ment, 


[turned before a ſecond execution can be m 


eltabliſhed practice, the want of an original F. fa. 
was a decr/zve objection, though the irregularity might 
be cured by a ſubſequent production of that writ. 
Rule abſolute. Brand v. Mears, 3 Term Rep. 388. 

N. B. The court will not look at the date of the 
ſeal, if it is produced ; therefore, before this motion 
comes on, if it is ſued out, it will do, ſo as it be 
produced at the time of ſhewing cauſe under ſeal. 5 

By ſtat. 29 Car. 2. the goods are bound only When goods are 
from the time of the delivery of the writ to the ſhe- bound from. 
iff; but lands are bound from the day of the judg- | 


Rule why teſt. fi. fa. ſhould not be ſet aſide, and A f. fe. muſt be 


| ſued out to 
_ fi f te _ ground a teſta- 
to the | 


tum. 


If all the money is not levied, the writ muſt be If all the money 


ade out, is not levied. 


becauſe 


Bankrupt. The defendant had been declared a bankropt, the 


- Executions. 


bacauſe the ſecond is grounded on the deficiency of 
the firſt, Salk. 318. ; and the firſt ſheriff's return 
muſt be recited. /bid, | | 

A eri facias being executed fraudulently,'a fl. fa, 
at the ſuit of another afterwards, ſhall ſtand good, 
and is to be preferred, 1 Wiſſ. 44. "Hits 


certificate had been ſigned by four parts in five in 
number and value of the creditors, but not allowed 
at the time a writ of Feri facias iſſued. Motion to 

ſet it aſide, The debt was previous to the bank- 
ruptcy; court diſcharged the rule. Callen v. Meyrich, 
1 Term Rep, 362. 


| Where two writs Where two writs of feri facias are delivered to a 


delivered. ſheriff on different days, and no ſale actually made, 
the fri execution muſt have a priority, even though 
the ſeizure was firſt made under the ſubſequent exe. 
cution. Hutchinſon v. Fohnſon, 1 Term Rep. 729. 
The goods of the party are bound by the delivery of 
the writ, Per Aſpburſt Juſtice. And if the perſon 
claiming under the ſecond execution pay the ſherift 
the amount. of the debt under the firſt, and takes a 
bill of .ſale, the court will not compel the ſheriff to 
refund that money on motion. bid. 4 
Sheriff who be» The ſheriff that began the execution ſhall end it, 
gan the execu- though he is out of office, Salk. 323.; and may {ell 
tion ſhall end it. goods aſter he is out of his office, without a vend- 
tioni exponas. Lord Raym. 990. | 
If Meriff returns If the ſheriff return, That he has levied the 
the want of goods, and that they remain in his hands for want 
buyers, how to of buyers, and he continues in office, a venditini 
* exponas iſſues to make ſale thereof, by which he 1 
compelled thereto. If he be out of office before he 
makes ſale, then ſue'out a diſtringas to compel him 
| to ſell the goods, directed to the new ſheriff, to dil- 
train the old ſheriff to ſell ; whereby he is compelis- 


ble fo to do; or you may move for iſſues againſt hin 
to the value of the goods, 6 Med. 295, 290. To 
If againſt one On a ff. fa. upon a judgment againſt one partne!, Cle 
partner, the ſheriff may take the goods of both, and the 
vendee ſhall have a moicty in common with the 
other, Comb, 217. 


| 


If a man died in execution, formerly his executors If defendant dies 
were no farther chargeable ; but now, by ad SG 
21 Fac 1. c. 24. though he do die in execution, yet 

« {he plaintiff may have an execution ag ainſt his lands, 

« goed, and chattels,” .,... 


but the ſheriff muſt go on to execute his writ. Mod. Plaintiff s deaths 
Ca. L. & Eq. 225. Salk. 322. 6 Mod. 290. | 
A landlord is eatitled to a year's rent in the caſe Landlord, 
of au execution, without deduction, and the ſheriff 
muſt take care of him, 8 Ann. c. 14. / I.; but a 
ground landlord cannot come in for à year's rent 
on an execution againſt an under leflee ; for the ſta - 
tute only extends to the immediate landlord, Str. 
787.; the landlord muſt give the ſheriff notice, 
or he is not bound. 1 Str. 97. Vide 2 Will. 140. 
If a plaintiff dies after a verdict, and before the 1 after verdg 
day in bank, though the judgment. be. right, yet a and before day. 


ſci. fa. muſt be awarded, before execution. x //71f, in banks 
S 302. Larlv. Brown, No „ + 2 
y If a defendant die after the firſt day of term, yet je gefendant 
F plaintiff may have execution againſt his goods, be- die, 
5 cauſe the judgment has reference to the firſi day of the 
term, lib. Law of Executions, 46. Pratt. Reg. 215. 
t So if plaintiff dies after f. fa. ſued out, and before 
ll returnable, it may be executed. Cre. Eliz. 459, | 
i- f a fi. Fa., ca. ſa., or elegit, be taken out within the When may bg 
year, and returned and awarded on the roll, the ſame ſued without . 
he may be continued from term to term, to the time of ts: 
10 the execution thereof, although after the year, and 
We teas eff ctua) as if the judgment bad been revived 
is by ſare facius. M on K. E. 5 Geo. 2. But a fl fa. 
be mult be left witn the proper officer, before he will 
im make the entry on the roll, returned by the ſheriff, 
dil | | PTR 
la- Fi. fa. in caſe, | Fi. fa. in debt. 
him George the Third, c. George the Third, (fc. 
To the ſheriff of Glau- To the ſheriff of Middle 
ner, cglenſhire, greeting: We /ex, greeting: We com- 
the command you, That mand you, That you 
1 the eu cauſe to be levied of cauſe to be levied of the 


the Cc goods 


- Executions, | | 


Execution does not abate by the plaintiff's death; Noabatement by 
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the goods and chattels in 
your bailiwick of C. D. 
gol. which A. B. lately 


in our court, before us, 


at Weſiminſier, recovered 


_ againſt him, for his da- 
which he had. 


mages, 
ſuſtained as well by 
means of the not per- 
forming certain promiſes 
and undertakings. made 
by the ſaid C. D. to the 
ſaid A. B. as for his coſts 


and charges by him ex- 


' pended about his ſuit in 
that behalf, whereof the 
ſaid C. is convicted, as 
appears to us of record; 
and have you that money 
before us at Weſlinſter, 
on Monday next after 
the morrow of All Souls, 
to render to the ſaid A. 
B. for his damages afore- 
ſaid; and have there then 
this writ. Witneſs Llayd 
lord Kenyon at Meſimin- 
ler, the 13th day of 7uly, 
in the 31ſt year of our 
reign. Stormont and Way. 


goods and chattels in 
your bailiwick of C. D. 


as well a certain debt 


of bol. which J. E. lately 


in our court, before us, 
at Weſiminſter, recovered 
againſt him, as alſo 63, 
which in our ſame court 
before us were awarded 
to the ſaid A. B. for his 
damages Which he had 
ſuſtained, as we!l by oc- 
caſion of the detaining 
the ſaid debt, as for his 
colts and charges by him 
laid out about his ſuit in 
that behalf, whereof the 
ſaid C. is convicted, zs 
appears to us of record; 
and haye you that money 
before us at Veſiminſter, 
on Monday next after 


the morrow of All Saul, 


to render to the ſaid 4, 
for his debt and damages 
aforeſaid ; and have there 
then this writ. Witneſs, 
&c, 


If aftir a ſcire facias, and by default, after tit 
words, ** whereof the ſaid C. is convicted, as appear! 
&. to us of record,” ſay, ** And whereof it is confulertd 
« in our ſame court, before us, That the ſaid A. hate 
« his execution againſt the ſaid B. of the del. ord 
« damages aforeſaid, by the default of the ſaid B. as 
& alfo appears to us of record ; and have there then thi 


« writ.” Witneſs, &c. 


If in aſſault, jay, for his damages which he 
* ſuſtained, as well by reaſon of a certain reſpal 


& 30 


: 
] 
0 
u 
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ee and aſſault, lately committed by the ſaid C. on 
« the ſaid A. at M ſeſtminſter in your county, as for | 


« his coſts, S. 
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If in covenant, “ for his damages which he The like in 


c ſuſtained, as well by reaſon of a certain breach of covenant, 


« covenant made between the ſaid C. and the faid A, 


 « as for his coſts, &c,” 


For his damages, which he ſuſtained as mall by The like in 


reaſon of a certain treſpaſs and ejectment committed JeAments 


againſt the ſaid A. by the ſaid C. at E. in your 
county, as for his coſts, & c. 


Teſtatum, fi, fa. in caſe, 


George, c. To the 
ſheriffs of London, greet- 
ing: We command you, 


That you cauſe to be 


levied, &c. (to the end of 
the fi. fa.) damages afore- 
ſaid: And our ſheriff of 


Middleſex, at a certain 


day now paſt, returned 
to us at Weſtminſter, 
that the ſaid C, had not 


any goods or chattels in 


his bailiwick, whereof 
he could cauſe to be le- 
vied the damages afore- 


ſaid, or any part thereof: 


Whereas it is teſtified in 
our ſame court, before 
us, that the ſaid C. 


hath ſufficient goods and 


chattels in your baili- 
wick, whereof you may 


cauſe to be levied the 


damages aforeſaid, and 


Toſratum fi. fa. in debt. 
George, Cc. 5 the 
ſheriff of 


of the fi. fa.) damages 


aforeſaid : And our ſhe- 


riffs of London, at a cer- 
tain day now paſt, re- 
turned to us, that the ſaid 
C. had not any goods or 
chattels in their baili- 
wick, whereof they could 
cauſe to be levied the 
debt and damages afore- 
ſaid, or any part there- 


of: Wherens i it is teſtified. 


in our ſame court before 


greeting, &c. ( ” the end 


us, that the ſaid C. hath Teſtatum part. 


ſufficient goods and chat= 
tels in your bailiwick, 
whereof you may cauſe 


to be levied the debt and 


damages aforeſaid, and 
every part thereof; and 
have you there then this 


every part theres and writ, Witneſs, Sc. 
have you there then this 

writ, Witneſs, Ce. = =Y 
Ce 2 N. B. If 


If by original, 


Executions, 


N. B. If the proceedings be by original, add the 
defendant's addition as in the declaration; at the 


foot of the execution ſay, and have there this writ, 


and make it returnable on a general return day, as 
on the morrow of All Souls, whereſoever we ſhall 


then be in England. 


T-fatum for reſi- If there is a levy on the fieri facias, and it be ne- 

ceſſary to have a teſlatum for the reſidue, you mult 
recite the firſt fi. fa. and ſheriff's return thereon, and 
then command the ſheriff to levy the reſidue, 


* 


Salt. 319, Oviate x. Vyner. 


A Non omittas fi fa. 


George, &c. To the 
ſheriff of Norfolk greet- 
ing: We command you, 
T hat you omit not, by 
reaſon of any liberty in 
your bailiwick, but that 
you enter the ſame, and 
cauſe to be levied of the 

oods and chattels in 


your bailiwick of C. D. 


(the ſame as a fi. fa.) 


Teflatum fi. fa. into Dur- 
ham, in caſe. 

George, &c. To the 
Right Reverend Father 
in God, — by divine 
Providence lord biſhop of 
Durham, greeting : We 
command you, that by 
our Writ, under the ſeal 
of your biſhoprick duly 
to be made, and to the 
ſheriff of the county of 
Durham to be directed, 
you command bim, that 
of 


ed; which money you had 
ready on the day and at 


Fi, fa. for the reſidue in 
debt. 
George, &c. greeting: 
Whereas (to the end of the 
firſt fi. fa.) ; and you at 
that day returned to us, 
That by virtue of that 
writ to you directed, you 
had cauſed to be made of 
the goods and chattels of 
the ſaid C. in your baili- 
wick the ſum of 4o!. part 
of the debt and damages 
in the ſaid writ mention- 


the place in the writ men- 
tioned, as by the ſaid 
writ you was command- 
ed; and that the ſaid C. 
had not any other, or 
more goods or chatte!s in 
your bailiwick, whereof 
you could cauſe to be le- 
vied the reſidue of the 
ſaid debt and damages, 0r 
any part thereof ; there- 
fore we. command you, 


that you cauſe to be le- 
| vicd 


Executions, 389 


of the goods and chat- vied of the goods and 
tels of C. D. in his chattels of the ſaid C. in 
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bailiwick, he cauſe to your bailiwick, 63“. 37. : 
de made ol, ; which reſidue of the ſaid ſum s 
A. B. lately in our court {of 1031. 3s. which the 1 

before us, af Meſiminſter, ſaid A, recovered againſt 1 
recovered againſt him, him in our ſaid court, = 
for his damages, which before us, for his ſaid —_ 
he had ſuſtained, as well debt and damages; and nn 
by means of the not per- have you that money x! 9 
forming certain promiſes before us, at Meſtminſter, 1 
and undertakings, lately on Monday next after #80 
made by the ſaid C. to the morrow of All Souls, = 
the ſaid A. B. as for his to render to the ſaid A. 


coſts and charges by him for the reſidue of the ſaid | 
laid out about his ſuit in debt and damages; and | 
that behalf, whereof the have you there then this 

ſaid C. is convicted as writ. Witneſs, Cc. 


appears to us of record; Fi. fa. de banis eccleſiaſti- . = 
and have you the ſaid cis, in debt, - - = 
money before us at Weſt= George, &c. To the | Bi 
minſter, on Monday next Right Reverend Father 1 
after the morrow of A in God ———, by di- | 


Souls, to render to the ſaid vine Providence lord 
A. B. for his damages biſhop of Lincoln, greet- 
aforeſaid: And our ſheriff ing: We command you, 
of Middleſex, at a certain That of the eccleſiaſtical 
day now paſt, returned goods of C. D. late of 
to us, That the ſaid C. Cc. clerk, in your dio- 
had not any goods or ceſe, you cauſe to be le- 
chattels in his bailiwick, vied 1000/, for a debt 
whereof he could cauſe which A. B. in our court, 


to be levied the damages before us, at Meſtminſter, -_ 
aforeſaid, or any part recovered againſt him | —_— 
thereof: Whereas it is as alſo 63s. which were | 1 
teſtified in our ſame court, adjudged to the ſaid A. B. 5 1 
before us, That the ſaid in our ſame court before = 14 
C. hath ſufficient goods us, for his damages, 8 4 
and chattels in your which he had ſuſtained, = 
county palatine, where- as well by occaſion of the . 
ck the ſheriff of your detaining that debt, as 1 
| county b 9 


i CZ 
44 
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for his coſts and charges 
by him laid out about 
his ſuit in that behalf, 
whereof the ſaid C. is 


county palatine may 


cauſe to be levied the 
damages aforeſaid, and 
every part thereof; and 
have you there then this 
writ, Witneſs, Sc. 


before us at V tminſler, 


convicted, as appears to 
us of record, and have 
you the ſaid monies 

on Monday next after 


chattels, or any lay fee in his bailiwick, whereof he 


the morrow of All Souls, to render to the ſaid A, B. 


for his debt and damages aforeſaid : And our ſheriff 
of Middleſex, on — next after three weeks of 
the Holy Trinity laſt paſt, returned to us at Veſt- 
minſter, that the ſaid C. D. had not any goods or 


could cauſe to be levied the debt and damages afore- 
ſaid, or any part thereof; and that the ſaid C. D. 
is a beneficed clerk, to wit, rector of the pariſh and 
pariſh-church of V. in the county of B. in the 
dioceſe of Lincoln ; and have you there then this 
writ, Witneſs, Sc. This writ is to be ſealed, 
pay 7d. and ſent to the regiſter of the dioceſe, who 
will make out a ſequeſtration, the plaintiff fult 


giving ſecurity by bond to 


Fi. fa. in caſe againſt an 

 adminiſiratris, where 
ſhe confeſſes the debt of 
the teſtator, or on a re- 
covery. | 
George, &c, We com- 


- mand you, that you 


cauſe to be levied of the 

goods and chattels in 
your bailiwick, which 
were of C. D at the time 
of his death, in the hands 
of E. adminiſtratrix of 
- all and ſingular the goods 
and chattels, rights and 
credits, which were of 
the ſaid C. deceaſed, at 
the 


The like againſt an admis 
niſtratrix in debt, 


George, c. We com- 
mand you, that of the 
goods and chattels in your 
bailiwick which were of 
C. D. at the time of his 
death, in the hands of E. 
widow, adminiſtratrix of 
all and ſingular the good 
and chattels, rights and 
credits, which were of the 
ſaid C. at the time of bis 
death, who died _— 


Executions. 


the time of his death, 
who died inteſtate, to be 
adminiſtered 401. which 
A, B. lately in our court, 
before us at Meſtminſter, 


recovered againſt the ſaid 


C. admic.iſtratrix as afore- 
ſaid, for his damages, 
coſts, and charges, which 
he had ſuſtained by rea- 
ſoa of the non-perform- 
ance of certain promiſes 
and undertakings made 
by the ſaid C. D. in his 


life-time, to the ſaid A. 


whereof the ſaid D. is 
convicted, as appears to 
us of record, if the hath 
ſo much thereof in her 
hands to be adminiſtered ; 
and if ſhe hath not ſo 
much thereof in her 
hands to be adminiſter- 
ed, then that you cauſe 
to be levied 61. 10s. be- 
ing the coſts and charges 
of tne ſaid A. and parcel of 
the damages aforeſaid, of 
the proper goods and chat- 
tels in your baili wick of 
the ſaid E. adminiftratrix 


as aforeſaid, and have that 


money before us at Meſt- 
minſter, on Monday next 
after the morrow of All 
Souls, to render to the ſaid 
A. for his damages afore- 
ſaid ; and have there then 
this writ. Witneſs, &c. 


to be adminiſtered, you 
cauſe to be levied as well 


a certain debt of 53ol. 
which A. B. lately in our 
court, before us, at Weſt- 
minſter, recovered againſt 
the ſaid E, adminiſtratrix 
as aforeſaid ; as alſo 160. 
which in our ſaid court 


before us were adjudged : 


to the ſaid A, for his 
damages, coſts, and 


charges, which he had 


ſuſtained, by means of 
detaining the ſaid debt, 
whereof the ſaid E. is 
convicted, as appears to 
us of record, it ſhe hath 
ſo much thereof in her 
hands to be adminiſtered, 
and if ſhe hath not fo 
much thereof in her 
hands to be adminiſtered ; 
then that you cauſe to be 
levied the damages afore- 
ſaid, of the proper goods 


and chattels in your bai- 


liwick, of the ſaid E. 
adminiſtratrix as afore- 
ſaid; and have you 


that money before us, at 
Weſtminſter, on Monday 


next after the morrow of 
All Souls, to render to 
the ſaid A. for his debt 
and damages aforeſaid; 


and have you there then 


this writ, Witneſs, Cc. 


N. B. HV it be againſt an executor, add the wards, 


„Executor of the laſt will and teſtament of 4. B. 


© deceaſed,” 


Cc4 


George 
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Fi. fa, for de- 


3 
- 0 
To * 
Exerutiong. 
1 


George, &c, We command you that cauſe to | 


fenoant's cots: be Jevied of the goods and chattels of A. B. in your 


baili wick 140. 10s. which were awarded to D. E. in 


our court before us at Veſtminſter, according to the 
form of the ſtatute in ſuch caſe made and provided, 
for his coſts and charges by him expended- in and 
about his defence, in a certain plea of treſpaſs on 
the caſe (as the action is), proſecuted in our ſaid 
court before us by the ſaid A. againſt the ſaid D.; 
and have you that money before us at Weſtminjter, 
on Monday next after the morrow of All Souls, and 


have you there then this writ, Witneſs, &c, 


For Coſts on a Nonſuit. 
George the third, &c. 
To the ſheriff of Middle- 
ſex, greeting: We com- 
mand you, that you 


cauſe to be levied of the 
goods and chattels in 
your bailiwick of 4. B. 


140. which were awarded 
to C. D. in our court, 
before us at eſiminſter, 
according to the form of 
the ſtatute in ſuch caſe 
made and provided, for 
his expences and coſts, 
which he has been put 
to by reaſon of the falſe 
claim of the ſaid A. in 
a certain plea of treſpaſs 
on the caſe proſecuted in 
our ſaid court befgie us, 


by the ſaid 4. againſt 


the ſaid C.; and have 
you that money before us 
at Weſtminſter, on, &c. 
Witneſs, So. 


ſaid; which ſaid goods 


and 


Venditioni exponas, 


George, &c, To the 


ſheriff of Middlſer, 
greeting : Whereas we 
lately commanded you, 
that you ſhould cauſe 
to be levied of the goods 
and chattels of C. D. 
50l. which 4 B. lates 
ly in our court, be- 
fore us at V, ſtminſter, 
recovered againſt him 
for a debt; and alſo 
63s. which, Oc. (here 
recite the writ verbatim); 
that you ſhould 
have that money before 
us, at Weſtminſter, on, 
&c, to render to the 
ſaid A, for his debt and 
damages aforeſaid : And 


you at that day returned 


to us at I eſiminſier, that 
you had levied of the 
goods and chattel of the 
ſaid C. to the value of the 
debt and damages afore- 


and chattels remained 
N un 


plain 
exec 
tue . 


in your hands for want of buyers: Therefore 
we being deſirous that the ſaid A. be ſatisbed 
ais ſaid debt and damages, command you that 
you ſel] or cauſe to be ſold, the ſaid goods and 
chattels, and every part thereof, for the beſt 
rice that can be got for the ſame, at leaſt for 
the debt and damages aforeſaid : ſo that you have 
that money ariſing from ſuch ſale, before us at 
Meſiminſter, on, &c. to render to the faid A. B. for 
his debt and damages aforeſaid ; and have there then 
this writ, Witneſs, Se. a0: | 

This writ is to be ſigned by Meſſrs. Prove and 
Webb, pay 15s. 8d. ſeal 7d. a pracipe is to be made 
for the office. | | eb 


Elegit. 


Tuis is a judicial writ, given by the ſtatute of Elegit, 
Meſt. 2. 13 Ed. 1. c. 18. either upon a judgment 
for a debt, or damages; or upon the forfeiture of a 
recognizance taken in the king's court. If the 

goods are not ſufficient, then the moiety, or one 

half of his freehold lands, which he had at the time 
of the judgment given, whether held in his own 

name, or by any other in truſt for him, are alſo to 

be delivered to the plaintiff to hold, till out of the 

rents and profits thereof the debt be levied, or till 

the defendant's term be expired, as till the death 

of the defendant, if he be tenant for life or in tail. 

This execution, or ſeizing of lands by elegit, is of 

ſo high a nature, that after it the body of the de- 

fendant cannot be taken. A term of years may 

eitber be extended or ſold, as part of the perſonalty. 

s Co, 171. A rent charge may be extended, 

Mor 32. So may lands in ancient demeſne, 
Hob. 47. But a rent ſeck, or copy hold lands, cannot. 
Gro, Eliz. 650. 3 Ci. g. | | 

If the lands are extended upon an elegit, the If no lands are 
plaintiff is tor ever barred from having another extended. 2 ca, 
execution ; but if he levies on the good: only, upon _—_ 
tae elegit, and the ſheriff return nihil as to the land, 

a (fs 
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To be ſtianed by 


Mr. Webb; 
pay Is, 84. 


inęroſſed on a 
21. 64, ſtampt 


parchment; a 
præcipe is to be 


made for the 
Olle. 


Executions. 


a ca. ſa, may iſſue for the reſidue againſt the de. 
fendant : for the election cannot be complete, 
unleſs the plaintiff has ſome benefit from the land, 
for the taking out the writ is not an actual elec- 
tion, but only in order to an election; and if there 
be no lands, there is nothing to chuſe, and conſe- 


_ quently no election; where there are no lands an 


elegit is no more in effect than a fieri facias. Hob, 58, 
Str. 226. Bacon v. Peck. And ſo may a fi. fa, illue 


for the reſidue, if no lands be extended. 
Sheriff's duty. 


Upon an elegit the ſheriff is to impanel a jury 
(but no notice thereof is given to the other ſide), 
who are to make inquiry of all the goods and 
chattels of the debtor, and to appraiſe the ſame, 
and alſo to inquire as to his lands and tenements, 
and upon ſuch inquiſition, the ſheriff is to deliver 
all the goods and chattels (except the beaſts of the 
plough), and a moiety of the lands, to the party, 
and muſt return his writ, in order to record ſuch 
inquiſition. 2 Inſt. 396. 

The ſheriff does not put the plaintiff in poſſeſſion; 
therefore, in order to recover, he muſt bring an 
ejed ment. | | 

If the ſheriff finds goods, he may deliver them to 
the plaintiff by appraiſement. . Ld, Ray. 346. 


Elegit is coſe. 


: Elegit in debt. 
George the third, &c, 


George the third, Cc. 


To the ſheriff cf Kent, 
greeting: Whereas A. B. 
lately in our court, be- 
fore us at JFftminſter, 
by bill, without our 
writ, and by the judg- 
ment of the ſame court, 
recovered. againſt C. D. 
as well a certain debt of 
Ioo!/. as alſo 635, which 
in our ſaid court before 


us were adjudged to the 


ſaid A, for bis damages, 
a | which 


before us were adjudzes 


To the. ſheriff of. Xen, 
greeting: Whereas 4. h. 
ſately in our court, be- 
fore us at Moſtminſter, 
by bill, without our writ, 
and by the judgment of 
the ſame court, recovered 
againſt C. D. 10% 


which in our ſaid court 


to the ſaid A. as well for 
his damages, which he 
had ſuſtained by me?!” 
1 d 
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which he had ſuſtained by of the non- performance 
means of the detaining of certain promiſes and 
qth ſaid debt, as for his undertakings made by 
coſts and charges by him the ſaid C. to the ſaid 4. 
about his ſuit in that as for his coſts and 
behalf expended, where- charges by him laid out 
of the ſaid C. D. is about his ſuit in that be- 
convicted, as appears to half, whereof the ſaid C. 
us of record, and be- is convicted, as appears 
caule | to us of record, and be- 
| | | cauſe 8 
the ſaid 4. B. came into our court before us, and 
| choſe to have delivered to him all the goods and 
chattels of the ſaid C. D. (except the oxen and beaſts 
of his plough), and likwiſe a moiety of all and 
ſingular the lands and tenements of the ſaid C. D. 
in your bailiwick, to hold to him and his aſſigns, 
as his free tenement, according to the form of the 
ſtatute in ſuch caſe made and provided, until he | 
{hall thereof have levied the ſaid debt and damages; Damages, 
therefore we command you, that without delay, 
you cauſe to be delivered to the ſaid 4. by reaſon- 
able price and extent, all the goods and chattels of 
the ſaid C. D. in your bailiwick (except the oxen and 
beaſts of his plough), and likewiſe a moiety of all 
the lands and tenements of the ſaid C. D. in your 
bailiwick, of which the ſaid C. D. on the 
day of (the day the judgment was ſigned) 
in the thirty-firſt year of our reign (on which 
day the judgment was given), was, or at any 
time ſince hath been feiſed to kim the ſaid A. to 
hold to him the ſaid goods and chattels, as his 
own proper goods and chattels, and alſo to hold to 
him and his aſſigns, a moiety of the ſaid lands 
and tenements as his own free tenements, accord- 
ing to the form of the ſaid ſtatute, until he ſhall 
thereof have fully levied the ſaid debt and damages: Damages, 
And in what manner you ſhall have executed this 
our writ, make appear to us at /Yeſtminſter, on 
Monday next after the morrow of All Souls, under 
your ſeal, and the ſeals of them by whoſe oath you 
PT 2: 0 


ment on an 


„  +\+1=\Mterneſong.') 


ſhall make the ſaid extent and appraiſement ; and 
have there then this writ. Witneſs, c. | 

May award on A man may award on the roll as many elegits ag 

the roll eit. he pleaſes, and execute all, or any, at his pleaſure; 

but it is ſaid, if he awards an elegit in one county, 

extends the lands upon the writ, and afterwards files 

it, he is barred, and cannot ſue out an elegit into 

another county; but an afual writ muſt be ſued 

out, returned, and filed, before an award can be 

entered on the roll, | FE | 

What proof is [If on an elegit it is found, that the plaintiff 

ee ac was ſeiſed of the lands, at the time the judgment 

ment enn Was given; upon an ejectment (which muſt be 

brought to recover the poſſeſſion), the plaintiff need 

only give in evidence the office copy of the judg- 

ment, elegit, return, and inquiſition thereupon filed, 

and is not bound to prove the party ſeiſed at the 

time of the judgment; if he was not ſeiſed, it muſt 

be proved by the other ſide. Gib. L. of E. Io. Vide 
Salk, 563. Ld. Ray. 718. 

If. an elegit be returned that there are no lands, 
the ' ſheriff need not return an inquiſition ; for the 
uſe of that is only to deliver a moiety of the lands 
by, if there are any. Str. 874. Stenebouſe v. Ewen, 

Not bound to The ſheriff is not bound to deliver a moiety of 
deliver a moiety each particular tenement and farm, but only certain 
ne rag bart tenements, &c. making in value a moiety of the 
whole. Den v. Earl of Abingdon. Dougl. Rep. 473. 
Vide Brooke's Abr. title Elegit, Plow. 14. 1 Salk. 503. 
1 Sid. 91. Cro. Car. 319. Mr. J. Buller. It is 
agreed that the moiety extended muſt be ſet out by 
metes and bounds : I take the meaning to be, a moiety 
in value; which is aſcertained by the jury. 
Dougl. 476. | 


Judgment by Default. 


Judgment by 17 the defendant does not plead within the line 
Lefault. allowed by the rules of the court, or confeſſes the 
action, the plaintiff may ſign judgment againſt _ 

7 y 


elegit, 


c 


he 
im 


7 | i 


Judgment by Default. 


default; and this judgment is either interlocutory 


or final. So if the defendant make default in re- 


joining, returning the paper or demurrer book, and 


paying for the entries, or for the iſſue, or in any 


other [tage of the proceedings, the time for doing the 


a& being expired. 


Interlocutory judgments are thoſe incomplete judg- Definitions 


ments, whereby the right of the plaintiff is indeed 


eſtabliſhed, but the quantum of damages ſuſtained by 


him is not aſcertained, which is the province of a 
jury. Therefore, if the action be in caſe, treſpaſs, 
or the like (and where it only ſounds in damages ), the 
judgment is interlocutory, and there muſt be a writ of 
inquiry iſſued, direQed to the ſheriff of the county 
where the action is laid, to inquire by a jury what 


damages the plaintiff hath ſuſtained, who is to return 


the inquifition to the court; whereupon the plain- 


tif's attorney taxes his coſts, and ſigns final judg- 


ment; but if the plaintiff declares in debt, as on 
bond for a ſum certain, or in any action wherein the 


ſprafic thing ſued for is recovered, the judgment is 


abſciutely complete, and is called a final judgment. 


Firſt enter on a roll (which you get of Meſſrs. How to ßen an 
Praujt and Mobb at the King's Bench office) warrants interlocutoty 


of attorney for the plaintiff and defendant, make alſo 
amemorandum thereon of the term in which the decla- 
ration was delivered or filed, then take a treble-penny 
ſtampt paper, and enter only the memorandum thereon, 
which take to the clerk of the judgments in the 
King's Bench office, he will ſign the fame, pay 4d. 
fer theet, and 84. filing the warrants of attorney. 


Judgment, 


lf the action be in debt, enter the judgment on A If in debt, judg- - 
double half-crown ſtampt paper, make your entry ment final, 


on the roll as before, tax the coſts with the maſter, 
and take out execution, 


nerits likewiſe muſt appear upon an affidavit. Str. 
023, 1242, 1 Burr, 568. A writ of inquiry was ſet 


aide, and defendant let in to plead a fair plea on 
payment 


A regular inteilocutory judgment may be ſet aſide, A regular inter- 


{0 as to let in the defendant to try the merits of his 19<utory judg- 
* bur r Qt b f | ment ma 
; it mult be on payment of coſts, and ſuch de, 


Y be ſet 
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Trregular jodge 


went may be {et 
. afile, i 


Twenty four 
hours. L 


When no de- 
mand. 


To be paid for, 


two days judgment cannot be ſigned till the third 


If defendant 
pleads a judge 
ment recovered 
after a judge's 
order, 


When no ocea- 


ſion to enter a 


nolle Preſegui. 


'c« having ifJurd, the delivery of the declaration, and 


Judgment by Default. 885 


payment of coſts. Salk. 518. 6 Mod. 191. But as the 
rule is conditional, take care to pay the coſts forthwith, 
If plaintiff ſign an interlocutory judgment irre. 
gularly, the court will ſet it aſide upon an affidavit 
of the facts, in which affidavit “ rw the writ 


& the time when the rule to plead expired; or if you 
e were upon terms of accommodation, ſhrw the ſpecial 
« matter, and the advantage taken,” and as it is a 
rule to ſhew cauſe, no notice.of motion is neceſſary, 
Judgment may be ſigned for want of a plea at any 
time after twenty-four hours from the time of the 
plea demanded : but the rule muſt be expired, and 
the day excluſive. Term Rep. 454. 1 VJ. Dyche v. 
Burgoyne. Plaintiff may ſign judgment if defendant 
plead in abatement after the four days, though no 
rule to plead is given. /bid. 586, Brandon v. Pai, 
There is no need to demand a plea afreſh after a 
judge's order, but after it is expired, ſign judgment, 
if no plea, | | 
If declaration is left in the office de bene eſſe, and 
notice given, defendant muſt take it out, and pay for 
it, or plaintiff may refuſe his plea, and ſign judę- 
ment. 1/Yil/. 173. Keeling v. Newton. Order for 


day in the afternoon, 
if defendant pleads a judgment recovered in an- 


other court after a judge's order to plead ifſuably, 
you may ſign judgment, becauſe it is not ſuch an Ut 
iſſuable plea as is required by the order. 
A ſham demurrer after a judge's order is not 20 
ifſuable plea ; but a real demurrer is. 3 Burr. 1768, 
Gray v. Aſhton. | = 5 
There were four counts in the declaration, 5 
aſſumpſit pleaded to three, and a demurrer to tht Ars 
fourth. After judgment on the demurrer, tit of 
plaintiff takes out a writ of inquiry and executes |: 25 
the demurrer being determined, the court held the / 
judgment regular, and that there was no occaſion Rs 
for a nolle proſequi to be entered on the roll as to the ky; 


three counts, until he enter final judgment. Str. $32 
Juiquit! 


L. 399 


Inquiry. 
ENERALLY it is laid down, where damages 
are to be recovered, a jury mult be called in 
to aſſeſs them; unleſs the defendant, to ſave charges, 
will confeſs the whole damages laid in the declara- = 
tion ; otherwiſe the entry of the judgment is, ** that Entry of the 
he plaintiff ought to recover his damages, becauſe the \vdgments 
« chart know not what damages the plaintiff bath ſuſ= _ 
« tained; therefore the ſheriff is commanded by the oaths 
« if twelve honeſt and lawful men to inquire into the 
« ſaid damages, and return ſuch inquiſition into court.“ 
This procels is called @ writ of inquiry : in the ex- Inquirys 
ecution of which, the ſheriff fits as judge, and tries 
by a jury ſubject to nearly the ſame law and condi- 
tions as the trial by jury at aii prius, what damages 
the plaintiff hath really ſuſtained, which mult aſſeſs 
ſome damages ; the ſheriff (on the fourth day after the 
return of the writ) delivers to the plaintiff's attorney 
his return, with the inquiſition annexed ; previous to 
- which, viz. on the return day of the inquiry, there 
ſhould be a rule for judgment given with the clerk of 
the rules, as hereafter. | 
In like manner, when a demutrer is determined for Demurrer, 
the plaintiff upon an action wherein damages are 
recayered, the judgment is alſo incomplete, without 
the aid of a writ of inquiry. - | 


IV here there is no neceſſity for this Hs it. 


The court have now determined where the action Aaions on bills 


is on a bill of exchange or promiſſory note, they will on of er chenge, &c. 
nn moti 5 - no need of in- 
he tion refer it to the maſter, to ſee what is due for; 

the principal, intereſt, and coſts, without the execution 


7 a writ of inquiry, Shepherd v. Charter. 4 Term 
5.275. | | 
Buller J. Writs of inquiry are often ſued out in 
caſes where they are not neceſſary ; as for inſtance, in 
an action on covenants for the payment of a ſum cer- 
tain, 
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exchange or promiſſory notes, nothing but the in- 


When neceſſary. 


Where it need 
hot iſſue, 


a writ of inquiry though ifſue is joined, where the 


Skin. 595. | 


Want of inquiry 
aided, 


Defendant may 
have this writ, 


Notice of in- 
quiry. 


Inquiry on judg- 
ment or demur- 
rer, &c, 


tain. 2 Saund. 106. It does not follow, becauſe 2 
writ of inquiry has been awarded, that the amount 
of the demand is uncertain. In actions on bills of 


ſtrument is to be proved Yefore the jury, the ſum 
being thereby aſcertained, Thellufſon v. Fletcher, 
Dougl. 316. | 8 

But where the demand is not certain up the reid, 
a writ of inquiry muſt iflue, as in treſpaſs. I.. 152. 
So in treſpaſs on the caſe, replevin, &c. 3 Lev. 213, 
c 5 | 

If one defendant pleads to iſſue, and the other 
makes default, a writ of inquiry is awarded to prevent 
a diſcontinuance, but does not iſſue; for the jury 
which tries the iſſue, muſt aſſeſs the damages. 1 Le, 
141. 11 Co. 6. a. Heydon's caſe, Yet there may be 


plaintiff is nonſuited. 5 Mod. 77. 118. 1 Salk, 205, 


The want of a writ of inquiry is aided by the 
ſtatute of jeofails. Str. 878. Malleroy v. Fennings, 

Where damages are given to an overſeer, de- 
fendant, on a verdict for him, a writ of inquiry ſhall 
iſſue, Str. 1021.; and a ſuggeſtion ſhall be entered 
on the roll for that purpoſe. Rep. Temp. Hard. 139. 


When judgment is ſigned, give notice of execut- 1] 
ing the writ of inquiry, and eight days excluſive is ſt 
ſufficient in all cafes, except cauſes in Londen and co 
Middleſex where the defendant lives above 40 com- 1 
puted miles from London, then 14 days notice muſt 
be given; and likewiſe except cauſes wherein no mu 
proceedings have been had within 4 terms, then 3 of. 
term's notice muſt be given: But if the proceed- Hr. 
ings have been ſtaid by in junction for 4 terms, a terms befe 
notice is not neceſſary. N. on R. M. 4 Ann. (c). If 

A defendant reſided upwards of 40 miles from left; 
London, but pending the action, removed his habitt- R. 
tion nearer, it was held, that 8 days were ſufficient. I 

By the courſe of the court, the defendant ought! the 
have eight days notice excluſive of executing 3 = at 

on de- 


of inquiry, as well upon a judgment given 
g . muffef, 


Inquiry. . 401 
murter, as upon à judgment given by default, 
inquiry of aſſets, c, Sty, Pract. Rez. 369. title - 

Notice. % E bat 
Sunday is to be accounted as one, if it be not the Sunday. 
day on which the notice is given. Mod. Caf. L. E 
K. 21. 5 3 5 | 

There muſt be the ſame notice in executing a Sci. f. inquiry, - 
ſare fieri writ of inquiry, as a common writ of in- 
quiry. Str. 235. 023. | | ; | 

If an attorney has appeared, there muſt be notice Notice to attor« 
given to him; if not, to the defendant, or left at his ** if be ap- 
laſt place of abode. - 8 e e Gangs: 

If a writ of inquiry be ſet aſide for irregularity, 

there muſt be a new writ ingtoſſed. Hi. 13 Geo. 1. 

Cole v. Vaughan, MS. Rep. Eo CIO, 

If the jury miſtake in point of law, or give too When a new in- 
ſmall damages, the court will, on payment of coſts, quit will be 

order a new writ, Str. 425. 1259.; but this muſt * 
be on ſpecial application. . © 2 | 

An inquiry executed on the day of the return is Inquiry executed 
good, Ld. Raym. 1449. 255 1 eee day, 

Plaintiff became bankrupt between the znterlocu- The ple in. if Bf 
tum and final judgment, and ſued out the execution may go on al- "OR 
in bis own name. Rule to diſcharge defendant. The ee wn M ul 
court ſaid, the bankruptcy of the plaintiff did not : | 
abate the ſuit ; and that they had in ſeveral in- 
ſtances permitted the aſſignees to continue a ſuit - 
commenced by a bankrypt in his name. KR. diſch. 

Waugh v. Auſten. 3 Term Rep. 437. | | | 

Where a term's notice of trial is required, there Term's notice, 
muſt at the ſame diſtance of time be the like notice 

of executing a writ of inquiry. Peyton v. Burdus, 

Str, 1100. And ſuch notice muſt be delivered 
before the eſſoign day. 8 
If in London and Middleſex, the inquiry is to be Inquiry to be 
me * * 's office, the day before the execution. _ the day bo · 

23 Go. 3 74 | „ | 

In every caſe where the plaintiff ſhall conclude to where plaintiff 
the country upon the defendant's plea, and ſhall concludes to the 
eve notice of trial of the iſſue upon the paper book, 5 
and thereupon the 4 to hinder che trial A end de Hobild 

| | tne | 


book, the ſame 
notice ſhall ſerve 
for inquiry after 


o 


Notice of exe- 
cuting inquiry, 


If in Middliſex, 


If in the coun- 


try. 


What notice to 


expreſs, 


Countermand, 


of trial on the the iſſue, ſhall demur in law, upon the replication, 
or plea of the plaintiff, and the plaintiff ſhall join 
in ſuch demurrer, and thereupon ſhall obtain judg- 


judgment on de- ment, the attorney for the defendant ſhall be obliged 


damages, from the time of notice of trial given upon 


at the ſecondaries office, No. 10, Grocer.- hall court, 
London. Dated the 17th day of November 1791, 


„Street, Chancery Lane, in the county of Mid- 


to accept of notice of executing @ writ of inquiry of 


the paper book ; but then the plaintiff ought to give 
notice of the hour and place of executing the in- 
quiry. X Hil. 8 Geo. 1. We 

Take notice that a writ of inquiry of damages in 
this cauſe, will be executed on Friday the 25th day 
of November inſtant, between the hours of ten and 
twelve of the clock in the forenoon of the ſame day, 


Yours, Oc. | 
F. A. plaintiff's attorney. 
To Mr. C. D. attorney for defendant. | 
If it is in Midaleſex, and in term time, fay, © a 
„ the King's Arms Tavern, Palace Yard, Weſtmin- 
« fter, in the county of Middleſex ;”” if in vacation, 
& at the ſheriff's «/fice in Took's Court, Curſitor 


FT: dl 5 = 
eſex. F 
If in the country, ſay, © will be executed at tht 5 
& houſe of L. W. commonly called or known by tht * 
c name or ſign of the in the High Strait, 10 
« Oxford, in the ſaid county.” 7 | th 
The notice ſhould expreſs the name of the houſe, i 
the county, town, and ſtreet, and the time between wh 
hour and hour muſt not be above two; and notice fog, 


to execute by ten uncertain, Str. 1142. 4/on v. 
Fowen. 

If you do not intend executing the inquiry onthe 
day, you may countermand fame, by giving notice 
thereof: And when eight days notice is ſufficient for 
the execution, two days countermand will do; but 
where fourteen days notice is requiſite for the execu- 
tion, then there muſt be /ix days notice of countere 


mand. | 33 


A notice 


Inquiry, 493 


A notice of inquiry may be continued over to an- Continuance, 
other day, but not more than once in a term. Str. 
1119, Green v. Gifford. You may continue two 
days before it is executed to any other day. | YE 
I do hereby countermand the notice of executing Notice of coun» 
the writ of inquiry given you in this cauſe. Dated, n 
c. 0 5 | | | 
I do hereby continue the notice of executing the Notice of conti- 
writ of inquiry given in this cauſe to the ns 
day of next, when the ſame will be exe- 
cuted between the ſame hours, and at the ſame place. 
D | | 
Coſts may be recovered for not executing a writ Coſts, 
of inquiry, the ſame as for not going to trial. Str, 
728. Sutton v. Bryan. And the court ſaid, it was 
as reaſonable, as in caſe of a trial. Ibid. 5 
George the third, by the grace of God of Great Writ of inquiry, 
Britain, France, and Ireland, king, defender of the | 
faith, c. To the ſheriffs of London, greeting: 4 
Whereas Jobn Denn, lately in our court before us .- 
at WViftminfler, by bill without our writ, impleaded This writ vill FER 
Richard Fenn, being in the cuſtody of the marſhal 3 | 
of our Marſbolſea of our lord the now king, before | 
the king himſelf: For that whereas (ſet forth the 
whole declaration verbatim) to the ſaid John, his 
damage of 100“. as he faith, and ſuch proceedings 
were thereupon had in our ſaid court before us, that 
the ſaid John ought to recover his damages by means 
of the premiſes ; but becauſe it is unknown to our 
court before us, what damages the ſaid John hath 
ſuſtained by means of the premiſes ; therefore we 
command you, that by the oath of twelve good and 
lawful men of your bailiwick, you diligently inquire 
what damages the ſaid Fohn hath ſuſtained, as well 
by means of the premiſes aforeſaid, as for his coſts - 
and charges by him about his ſuit in this behalf ex- 
pended, and make appear to us at 1/Aminfler, on 
Friday in fifteen days of 87. Martin, the inquiſition 
which you ſhall thereupon take under your ſeal, and 
the ſeals of thoſe by whoſe oath you ſhall take that 
uquiſition, and have there then this writ, Wit- 
| Dd 2 _—_ neſs 
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„ neſs Llyd lord Kenyon, at Weſiminſter, the ath day 
T4 of November, in the thirty-ſecond year of our reign, 
; | 7; | Stormont and Way. 
Her to be en- To be engroſſed on a 2s. 6d. ftampt parchment, 
1 — and only ſealed, pay 7d. leave it at the ſheriff's of- 
| fice for execution, firſt indorſing on it the day it is 
to be executed; pay in Londen 10. gs. 44. if no 
witneſſes, and 44. for every witneſs ; in Middleſex 
17, 10s. 44. other counties 1/. 115. 6d. attend the 
execution on the day. On the day you attend the ſhe- 
riff 's deputy and the jury, with evidence to prove the 
plaintiff's — or damages ſuſtained, and the 
defendant is at liberty to produce witneſſes in miti- 
gation, for the jury muſt give ſome damages. 
Intereſt on note, The jury may give intereſt on a note, bill of ex- 
ww change, and money lent ; and a promiſſory note need 
not be proved but produced, to fee if any money is 
Evidence neceſ. indor ſed as paid off, Ste 1049. 3 Fil. 155, De- 
4 5 fendant ſhall not give i Vi enee aud, for he ad- 
ie mits the contract as declared. & $12. For goods 
Wl ſold, work done, money paid, lent, had and te- 
1.8 __ ceived, you muſt give evidence.” , | 
| Role for jadg- On the day of the return, givena rule for judg- 
b ment at the clerk of the rules, naming your cauſe 


; { 
on a flip of paper, and writing on it, “ Rule for 
% judgment on inquiry,” pay 15, 10d, It expires in ; 
feur days next after it is given. Sunday (or any holi- 1 
day on which the court does not fit) is not reckon- Q 
ed a day: it may be entered at any time within four 0 
days after the term, N. on R. E. 5 Ges. 2. but dun- 0 
day is no day. They muſt be four full court days, 7 
a dies non is excluded. Get inquiſition from the N, 


ſheriff, carry it to the ſtamp-office, and ſtamp it 
with a double 25. 6d. ſtamp, tax the coſts with the 
maſter, pay 25. 6d. and defendant may have a rule 
from the clerk of the rules to be preſent, if he thioks 
fit; pay 4s. 64. a copy of which is to be ſerved on 
the attorney; after this plaintiff may take out exe 
cution, if ſerved with no allowance of a writ of 


error. 


If 


If the witneſſes will not voluntarily aftend che ex- 
ecution, the party wanting their teſtimony may make 
out a ſubpæna, which is as follows: 


George the third, &c. to (here inſert the witneſſes Sabpcena on in» 7 
names, there may be four in each wrat,) We com- I. 


mand you, and every of you, that ſgtting aſide all 
and ſingular buſineſſes and excuſes whatſoever, you, 
and every one of you, be and appear in your proper 
perſons, before our ſheriff of the county of Middleſex, 
on the day of 
ſheriff's office in Teot's Court, Caſtie Yard, in the 
county of Middleſex ; (if in London ſay) before our 
ſheriffs of our city of London, at their office in 


Grocers-hall Court, in the Pauli y, 2 if in the 


country, ſay, before J. P. Eiq our ſheriff of the 
county of Oxford, at the houſe of com- 
monly called or known by the name or ſign of the 

| Street. Oxford, (in 
He truth of all and 


5 you, or any of 
you know, in i * epending in our 
court before uf 
defendant, of H Wai '3'og the caſe (as the 
action is) on th&gpart of th efſtiff, on which our 


| e 
certain writ of 8 hath been ſent by 


us, out of our ſaid court, and directed to our ſaid 
ſheriff, then and there in due form of law to be exe- 


cuted; and this you, nor any of you, ſhall in no 


Lind lord Kenyon at Weftminſler, the 7th day of 
November in the 32d year of our reign, + | 
r Stor mont and Way. 
This muſt be ingroſſed ona 25. 6 4. ſtampt piece 
of parchment. It mult be ſigned by Meſlrs. Proveft 
and Webb, and ſealed ;. pay ſigning 1s. 8d. ſeal 7 4. 
ſerve your witneſſes with a copy, pay 1s. each, and 
make a note for the office thus: | 
London, to wit, ſubpœna to, teſtify on inquiry be- 


tween J. B. plaintiff, and C. D. defendant, on the 


Part of the plaintiff. J. K. Attorney. 


D d 3 N. 8. 


405 


next, at the 


the beſt of yaur 


etween A. Be pla ntiff, and C. D. 


| wiſe omit, under the penalty of 100/, Witneſs 
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48 VN. B. If either party attend by counſel, notice 


* muſt be given, or will not be allowed in cuſts. 
je . | Confeſſion of the Aion, . | | 
Cognovits _ In order to prevent the execution of a writ of 


inquiry, &c. frequently the defendant (to ſave the 

Take it in Coſts) confeſſes the action, or his attorney does it 
double the for him, with a ſtay of the execution, which con- 
feſſion is generally wrote in the margin of the de- 
„ claration, or it may be done on plain paper thus; 
= I confeſs this action; and that the plaintiff hath 
; fuflained damages to the amount of 20 l. bejides his 
— _ is ſet= cs and charges to be taxed by the maſter; and 

| ON 6. — no judgment ſhall be entered up, or execution iſſue 
Antil the 12th day of November next, in default of 

| payment of the ſum of 101. being the debt in. thi 
action. And that no writ 'of error ſhall be brought, 

nor any bill in equity filed: and that in caſe the 

| plaintiff ſball enter up his judgment, he ſhall be at 
1 | liberty to levy the ſaid 10l. together with all ffs, 
48 bpberiff's poundage, and all other fees. As witmſs 

158 mi hand, &c. | 

Ws - | If the coufeſſion be in an action of debt, then 
x 0 it may be, [ hereby 75 the debt in this cauſe, 
i e and that the plaintiff hath ſuſlained damage to tht 
Wl % amuunt of 18. beſides his coſis and charges, to bi 
5 & taxed by the maſter, to be paid as follows, &c.“ as 
Tl above. e 
* How to n If the confeſſion is, that the judgment ſhall be 
f judgment aſter entered up, ſign it on a double half crown ſtampt 
confetbon, paper, as it is final; but you do not pay for the 
entries a- new, nor is there occaſion for a new roll, 

pay 25s. 6 d. for the ſecondary's fee, and 6 d. for 

the further entry of the judgment, and make the 

_ entry on the judgment paper only as far as the end 
of the memorandym, er. 
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take, in which caſe, the jury ſet their hands and 


Inquiry before the Chief Juſtice, . 5 


THERE are caſes upon which application may Writ of inquiry 
be made to the court to have the writ of inquiry ce 
executed before the chief juſtice at the fittings, or 
before the juſtices of affize; but leave is ſeldom 
granted, unleſs the caſe is very ſpecial, as where 
the law is mixed with the fact, or it appears to be 
of too much conſequence for the ſheriff to under- 


ſeals to their verdict; and, upon the trial, the judge 
of niſi prius is only an aſſiſtant to the ſheriff, and 
has no judicial power; and if the parties come to 
an agreement at the trial, the judge is to ſign it, and 
afterwards the court may be moved to have it made 
a rule of court. 12 Mod. 519. 610. | | 
The way to apply is, to make affidavit, ſetting How ta apply. 
forth the circum/lances of the parties, plaintiff and - 
defendant, and the nature of the action, on which the 
court will grant a rule to ſhew cauſe, and in caſe of 
ſucceſs, the rule will be for the ſheriff to ſummon 
a good jury, But I do not think there can be a ſpe- 
cial jury in this caſe granted, if conteſted; aud at 
all events if there be one granted, yet defendant has 
no right to pay for it. | 
If the rule is made abſolute, a common writ of 
inquiry directed to the foriff is made out; and the 
notice ought to be for the fittings or aſſizes generally, 
and not for any particular day, Barnes 135» 
The writ of inquiry is ſent to the ſheriff, with the 
rule to ſummon a good jury thereon, and you enter 
the cauſe with the marſhal the ſame as a record, and 
pay the ſame fees; the ſheriff returns the inquiſition 
as uſual, and takes his fees as uſual; give a rule for 1 
judgment on the return day, and proceed as before. Tt 
By conſent, in vacation, an order may be had g, conſent an 1 
from a judge to execute an inquiry before the judge order may be * 
of aſſize, and he will make ſuch order for the bed in vacation, 
clerk of the rules to be at liberty to draw up 
arule for that purpoſe, on producing counſel's hand. 


d 4 Mr. 


Inquiry. before the Chief Juſfice. 
Mr. Fuftice Buller granted an order to execute 4 


- +writ of inquiry in an action of covenant without an 


affidavit, where ſome legal knowledge was neceſſaty, 


and the damages went for was about 6001, Trin, 


Vac. 1791. on” 85 1700519 

If executed before the chief juſtice, it may be 
adjourned to the next ſitting; but if on account of 
a witneſs, the plaintiff muſt pay colts. Sir. 853, 


Coleman v. Matubey. 15 


| ERetraxit. 


IT is very common after pleaded to confeſs the 


action; in this caſe, in the confeſſion it is neceſſary 


not appear in perſon, 
"M0 Salk. 89. | 


to add, that defendant conſent to withdraw his plea, 
and that plaintiff may take judgment, in order that a 
retraxit may be entered by the maſter, who will not 
do it unleſs the attorney for the drfendant be preſent, 
Enter all the pleadings on the roll, with the relin- 
quiſhment of the defendant's plea; take ſame to 
the clerk of the judgments, who will enter them, 


and ſign the judgment on a double 25s. 6d. ſtamp, 


then go to the maſter, and he will enter the retraxit 
in the margin of the roll, but the entry on the roll 
muſt be complete. nou one e 
Formerly it could not be done if defendant did 
2 Cre, 211. 8 Co. 586, 


Entering Judgment on Warrant «ef 
Attorney. | of 


II happens frequently, that after the defendant is 
arreſted and procceded againſt, the plaintiff, in order 


to prevent further lügen accepts a warrant of at · 
torney for his demand, with a defeazance payable by 


| Inftalments; if it ſo happen, and the defendant be in 


No bailiff, .. 
to take any war- 
rant to RoW» 


cuſtody, the following rule muſt be obſerved : | 
li ii ordered, by the court, That no bailiff, 


nor ſheriff's officer, ſhall preſume to . 
TA | a 


* 


name thereunto; which ſaid warrant ſhall be 


knowledged. And if any bailiff or ſheriff's of- 


) 

4 
ö 
n 
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take from any perſon, being in his cuſtody by ledge a judge 
arreſt, any warrant to acknowledge a judgment, meat out in 
but in the preſence of an attorney for the de- — 


fendant, which attorney ſhall then ſubſcribe his defendant. 
produced when the ſaid judgment ſhall be ae. 


ficer ſhall hereafter offend, or do contrariwiſe, he 

ſhall be ſeverely puniſhed for ſo doing : And it is 

further ordered. That no attorney ſhall from hence- 

forth acknowledge, or enter, or cauſe to be acknow- 

ledged or entered, any judgment by color of any 

warrant gotten from any defendant being under arreſt, 

otherwiſe than as is aforeſaid. E. 15 Car. 2. 
Cate muſt be taken that ſuch warrant of attorney An attorney | 
be executed in the preſence of an attorney for the defend- moſt be preſents 
ant, and expreſsly named by him, who is to inform | KY 
him of the nature of ſuch warrant, and the attorney Bi 
is to ſubſcribe his name as a witneſs to the due exe s 
cution thereof; ſuch attorney, whether of the one | = | 
court or the other, is ſufficient. Str. 5 30. Bland v. | 1 
P ackenham, 2 | ; | | ' 

This rule does not extend to caſes where the de- Conflrution of 
fendant is in cuſtody upon an execution, but only Rule E. 15 C.. 
where he is in cuſtody upon meſne proceſs. The 
reaſon of this diſtinction is, that where a man is 
arceſted upon meſne proceſs, the debt is not liquidated, 
and therefore under dureſs, he may be prevailed | 
upon to confeſs more than is really due; but upon 
an exe.ution the debt is liquidated, and therefore the 
only purpoſe of defendant's giving a warrant of at- 
torney in ſuch caſe is, to procure his liberty. 

f indeed it could be ſhewn that a party even in If confeſſed for 
ex/cution had been prevailed upon to acknowledge a more RON 
judgment for more money than was really due, the | 
court would give relief under the circumſtances. Be- 
cauſe caſes af fraud and impoſition are exceptions to 
al rules, Fell v. Riley, Cop. Rep. 281. | | 

Priſoner in execution paid part of the debt and New warrant 
executed a new twarran! of attorney, Without an at- executed 
liney being preſent, the court held it was well 

| TR Ss given; 


wor Judgment on Warrant of att 


given; for the defendant had a benefit by it in pain. 
ing time.” Watkins v. Hanbury. 2 Str. 1245. 
When noneeefſi- It was declared that the general rule of E. 15 
ty for an at:or- Car. 2, abnut the neceſſity of an attorney for the de- 
ney to be frelent. ſendant being preſent whenever a perſon in cuſtody 
gives a warrant of attorney to confeſs judgment, is 
confined to judgment in the particular cauſe where. 
upon he is in cuſtody, and does not extend to warrants 
of alto ney given to confeſs judgment in other actiom; 
for, in the firſt caſe, the attorney being preſent, is 
to avoid all practices on the part of the plaintiff, and 
to fee it is done without dureſs of impriſoment; in 
the other, the plaintiff has no power over the defend- 
ant, 3 Bur. 1793. Holcambe v. Wade, 2 La, 
Raym. 797. . 
When judgment If the judgment is vet entered up within a yer 
ie 10 de entete f and à day after the warrant of attorney given, it cannot 
= thout mo- he done without motion in term time, which muſt be 
upon an affidavit of the debt being due, or part theruf 
unſatisfied, the due execution of the warrant, and tht 
Rs being alive. It may be done on the fame 
affidavit before a judge in vacation, who will make 
an order to be entered up. | . 
10 10 years old, If the warrant of attorney be above ten years olt, 
motion muſt be the motion muſt be made in court, on the like ath- 
mon. davit. - | a 
How to enterit If it is given to a feme ſole, and ſhe marries beſore 
vp if given to a judgment is entered up, application muſt be made to 
ce. oy the court, for leave to enter it up by the huſband and 
ries, wife, founded upon an afficavit proving their mate 
* riage. 3 Hurr. 1469. Marder et Ux. v. Lee. 
If to two, and If a warrant of attorney be given to tun, and 


one dies, one dies before judgment entered, leave will be given ane 
to the ſurvivor to enter it up. 1 Wilſ. 312. Todd. Wil en 
Dodd. | 1081 
If otrained by The court will order a, warrant of attorney (0 
fraud, confeſs judgment, to be delivered up, if obtained Þ 


fraud, before any uſe has been made of it; Bulli] 
obſerving, that the court had the ſame juriſdictions 
if the judgment had actually been entered up. If it 


were otherwiſe, he ſaid, the conſequences would be 
| extreme) 


| Judgment on Warrant of Attornen. 48 


extremely inconvenient ; for the judgment might be 
entered up, in the vacation, and defendant taken in 
execution before any application could be made to 
the court. Deug. Rep. 196. Duncan v. Thomas. 

' The court will not ſet a warrant of attorney aſide Will not ſet it 
on account of its being given by a defendant in 969% if given 
cuſtody, without an attorney preſent on his part, if cheat. 
executed by the defendant purpojely with à view to | 
cheat the plaintiff. Gillman v. Hill, Coup. Rep. 141, When to enter it 

Woodward gave a warrant of attorney to conſeſs 3 
judgment, and died within a year after in time of _ 
vacation, before - the eſfoign-day of the ſubſequent. 
term, which was Zafter term: the attorney, after 

his death, entered up the judgment as of the pre- 7 

ceding term, but brought not the roll in before the 

eſſoign- day of Eaſter term; and it was moved to 

have the judgment ſet aſide, the warrant of attorney 

being revoked by the death of the party. Halt, 

C. J. If the party dies in the vacation, the attorney 

may enter up judement that vacation, as of the 

preceding term, and it is a judgment at the com- 

mon law, as of the preceding term, though it be 

not ſo upon the ſtatute of frauos in reſpect to 

purchaſers, but from the ſigning ; ſo this judgment 

is good. 1 Salk. 87. 2 Ld. Ray. 766.. 2 Str. 882. 

1081, Chancey v, Needham. x | | 

A judgment entered up by an attorney's clerk, Judgment enter- 
who uſed the name of a regular attorney, but er derte abe 
without his knowledge or conſent, was ſet aſide. ved the name 
$ Burr. 2660, Hepwoed v. Adams. of a regular at- 

Court would not ſet aſide a judgment upon an Witte 


Will not ſet it 


and ok warrant of attorney ſigned, though the defend- afide if figned, 
wort ant died the day the motion was made for leave though CP 
* io enter it up, viz. at ſeven in the morning. Str. 222 Ggned, = 


1081. Chancey v. Needham, | ; ſeven in the 
The court will not give leave to enter up judg- morning. 

ment of 20 years ſtanding nunc pro tunc. Str. 6 49, 

A warrant to confeſs judgment given by a priſoner 

u lreland, is ſubject to the rule requiring an at- 

wa, 8 preſence, Ibid. 1247. Fitzgerald v. Plun- 


pf 


412 Judgment on Wartant of Attornep. 


© The warrant given by one executor, will not 
Juſtify the entering a judgment againſt all.” 76id; 20. 
Sas. LaoD &f oh © 07S 10 39 un yo 
It cannot be entered after plaintiff's death. Nid, 
718. Wild v. Sands. : i Anege 
A warrant of attorney and releaſe of errors is good 
in one inſtrument. Ibid. 1215. Landon v. Pickering, 
Cannot enter Leave will be given to enter up a judgment on an 
—— old Warrant of attorney at the ſuit of an executor, if 
the words are at the ſuit of the plaintiff, his execy- 


* 


torney after 


plaintiff's death, fors, &c. after the death of the plaintiff, but not 


unleſs the words : 
— otherwiſe. Barnes 44. 


How 10 apply in V. acation. 


How to apply in If judgment is to be ſigned in the vacation, take 
vacation. the affidavit to a judge's chambers, who will give 
| 2 an order to enter up ſame; pay 4s. ; no counſe!'s 
and is requiſite, 3 | 

In term. If it is ſigned in term, you get counſel to move 
| for leave to enter up judgment; pay 10s. 6d. draw 
up rule at the clerk of the rules; pay 55. if a coun- 

try affidavit, 25s, filing; then ſign your judgment on 

a double half crown, as hereafter. 


A. B. plaintiff, 


In the King's Bench, | and 
; C. D. defendant. 
Aﬀicarit. A. B. of, &c, the above-named plaintiff, and 


E. F. of, &c. gentleman, ſeverally make oath, and 

ſay, and firſt this deponent A. B. for himſelf faith, 

That the above-named defendant C D. being jultly 

. indebted unto this deponent in the ſum of 20l. for 
mamoney paid for the ſaid defendant, did, in order to 
ſecure unto him the ſame, execute unto this depo- 

nent a warrant of attorney, bearing date the 10th 

day of January 1781, thereby authorifing certain 

attornies therein named, or any other attorney 0 

this court, to appear for him the ſaid C. D. 28 of 

the then laſt Michaelmas term, or any other fubſc- 

quent term, and then and there to receive a declara- 


ton for him in an action of debt, for 40/. for mone) 
TOR | borrowed, 


Judgment on Warrant of Attorney. . 41g 


porrowed, at the ſuit of this deponent, and to con- 
feſs the ſame action, or elſe to ſuffer a judgment 
by nil dicit or otherwiſe, to paſs againſt bim in the 
ſame action, and to be thereupon forthwith entered 
up againſt him of record of this court. And this 
deponent further ſaith, That there is juſtly due and 
_ owing to him, this deponent, for principal money 
and intereſt thereon, the ſum of 22/. 115, (or the 
ſum of 10/. the defendant having paid the ſum of 
12). 115. part thereof, as the caſe is); and that he 
verily believes the ſaid defendant is living, he this 
' deponent having ſeen and converſed with him about 
ten days ſince. And this deponent E. F. for him- 
ſelf faith, That he was preſent, and did ſee the ſaid 
warrant of attorney executed by the faid defendant, 
and that the name C. D. ſet and ſubſcribed at the 
foot thereof, is of the proper hand writing of the 
ſaid C. D. and that he did ſign, ſeal, and, as his 
| a& and deed, deliver the ſame in the preſence of this 
deponent; and that the name of E. F. ſet and ſub- 
ſcribed as the witneſs thereto, is the proper hand- 
writing of this deponent. 5 
The judgment is ſigned upon a double half- crown How to fign 
ſtamp, and common bail muſt be filed, R. H. 1 W. judgments 
AM. and a memorandum or minute muſt be filed 
on a 25, 6d, ſtamp with the clerk of the bails, as di- 
rected by the Hat. 25 Geo. 3. c. 80.; firſt enter the _ 
warrants of attorney on the roll, then the memo- 
randum of the term you ſiga the judgment, Sze the 
whale entry, title Judgment. | 1 


In the King's Bench. | 3 . 
A. B. is retained to enter up judgment on a The memoran- 
caznovit (or warrant of attorney to acknowledge dum or minute. 
judgment, as the caſe may require), Dated on the 
day of at the ſuit of C. D. againſt E. F. 


* c 


Entered or filed of ] A. B. attarney, (if by an 
recocd, this agent add) by G. H. his 

1 . 3 

22 Geo. 3. nm | 


3 * 
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414 _ Judgment on Matrant of Attorney, 


| If a bankrupt The defendant was in execution in September 
» gain bis li- 1785, a commiſſion iſſued, and he was declared 
ben wsd + bankrupt. Soon after, and to obtain his liberty, 
hi attorney and be pave plaintiff a bond and warrant of attorney to 
f bond for ſame confeſs judgment for the old demand. That being 
debt, it is an | = G a; 
1  extioguiſhment Put in force, motion, why he ſhould not be dif. 
i of the old debt, charged out of cuſtody, he having obtained his cer- 
N 2. he ſhall not tificate. The ground was, that no attorney was 
h | diſcharged . | | 
ö _ although be has Preſent at the execution of the warrant of attorney; 
F his certificate, Or ſuppoſing it to be good, yet the debt might have 
. been proved under the commiſſion. Per cur. This 
is certainly to be conſidered in the light of a nw 
debt, ariſing upon a new conſideration, becauſe the 
bond and warrant were given, in order to procure 
defendant's liberty. The old debt was thereby extin. 
* guiſhed. Rule diſeb. Birch v. Sharland. 1 Tem 
Fob Rep. 715. vide Vigers v. Aldrich, 4 Burr. 2482. 
1 0 S. P. 1 Term Rep. 559. Jacques v. Withy. 
wbes il di- The court will, if a warrant of attorney is given 
; rect an iflue, for a uſurious debt, ditect an iflue to try the ſame. 
: Cox v. Jones. Cowp. Rep. 727. As there can be no 
plea to a ſcire facias of this fort. 1 


Judgments. 


T7 NTRY on the roll, of an interlocutory judgment, 
| | award of inquiry, and final judgment therun, 
— where declaration is of a former term. 

"= | As yet of the term of the Holy Trinity, in the 31ft 
„ yeor of the reign of king George the third. Wind 
Lloyd lord Kenyon. : 

| Warrant of at- London, (ſ5.) Jobn Denn (the plaintiff) puts in 
torney for plain- his place, J. J. his attorney, againſt Richard fem 

— (the defendant), in a plea of treſpaſs on the cale, 

For defendant, © London, (i.) the ſaid Richard Fynn, in his own. 

' perſon, at the ſuit of the faid John Denn, in the piles 
aforeſaid. ” 

Mcnoradum, Londen, (fi. Be it remembered, That in Fa 

| term laſt paſt, before our lord the king at . 

2 | minſltr, 


* 


* 
. \ . 
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* * . 7 
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minſter, came John Denn, by F. J. his attorney, 
and brought into the court of our ſaid lord the king, 
before.the king himſelf, then there, his certain bill 
againſt Richard Fenn, being in the cuſtody of the 
marſhal of the Marfbaiſea of our lord the now king, 
before the king himſelf, of a plea of treſpaſs on the 
caſe; and there are pledges for the proſecution, to 
wit, John Dee and Richard Roe; which ſaid bill 
follows in theſe words, to wit, Landon, (ſ5.) John 
Denn complains of Richard Fenn, (here infert the 
whole declaration exactly to the word ſuit, &c.) then 
in a new line add the judgment as follows: 
And now at this day, (that is to ſay,) on Friday next Imparlance, 

after the mor row of the Holy Trinity, in this ſame term, 
until which day the ſaid Richard had leave to imparle 
to the ſaid bill, and then to anſwer the ſame, &c. at 
which day before our ſaid lord the king at Veſt- 
min/ter, came as well the ſaid ahn, by his ſaid 
attorney, as the ſaid Richard, in his own perſon, 
and the ſaid Richard defends the wrong and injury 
when, &c. and ſays nothing in bar or precluſion of 
the ſaid action of the ſaid John, by which the ſaid 
John remains therein undefended againſt the ſaid 
Richard, for which the ſaid John ought to recover 
2painft the ſaid Richard his damages by occaſion of 
tie premiſes : But becauſe it is unknown to the 
court of our lord the king now here, what damages 
the ſaid John hath ſuſtained, by reaſon of the pre- 
miſes aforeſaid z it is therefore commanded to the If in Middleſex, 
heriffi, that by the oath of twelve good and law- fay, ſheriff, 
ful men of their bailiwick, they diligently inquire 
what damages the ſaid John hath ſuſtained, as well 0 
dy the means aforeſaid, as for his coſts and charges 
by him about his ſuit in this behalf expended ; and 
that they ſend the inquiſition which they ſhall there- 
upon take to our lord the king at /Yeſtminſter, on 
Monday next after the morrow of All Sls, under 
their ſeal, and the ſeals of thoſe by whoſe oath they 

| take the ſaid inquiſition, together with the writ 
of our ſaid lord the king, to them thereupon directed; 
the ſame day is given to the ſaid Jabn, at the ſame 

| | | place. 


# 
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place. At which day before our ſaid lord the king ut 
|  W:ſiminſter, came the ſaid John, by his ſaid attorney, 
Sheriffs inquiG- and the ſheriffs, to wit, | | ſq; and 
_ tate it ex- 5 Eſq; ſheriffs of the ſaid city, re- 
"4 ” turned, a certain inquiſition indented, taken before 
0 at No. 10, Grocers- hall Court, London, in the 
l | pariſh of St. Olave- Fewry, in the ward of Cheap, in 
; the ſame city, on the day of i 
it the 31ſt year of the reign of our ſovereign lord the 
1 no king, by the oath of twelve honeſt and lawful 
=: men of their bailiwick ; by which it was found that 
the ſaid Joba Denn hath ſuſtained damages, by oc- 
caſion of the premiſes, over and above his coſts and 
charges, to 200. and for thoſe cofts and charges to 
Jodgment ſigned twenty-nine ſhillings and four pence. Therefore it 
day of Nov. ig conſidered that the ſaid John recover againſt the 
— ſaid Richard, his damages. aforeſaid, by the ſaid in- 
quiſition above found; and alſo 9/, 108. 84. for his 
ſaid coſts and charges by the court of our ſaid lord 
5 the king now here, adjudged of increaſe, to the ſaid 
* Jobn, by his aſſent; which damages in the whole 
4 Aterey. amount to 310. and the ſaid Richard in mercy, &c. 
| If your declaration be of one term, and the inter- 
locutory judgment of anther, there muſt be an im- 
_ = | parlance entered, ſo as to continue the pleadings 
5 over from the delivery of the declaration, to the 
ſigning of the judgment; but if declaration and the 
| Judgment be of one term, then an imparlance is not 
1 | neceſſary, and the entry will be thus: | 
: - As yet of the term of the Holy Trinity 31 Gr. 3. 
Witneſs Lloyd lord Kenyon. 
l Tb like where Middleſex, ohn Denn puts in his place J. LE bone 
9 to wit. c is attorney, againſt Richard Fern, 8h. * 
| in a plea of treſpaſs and aſſault, ; king h 
| Middleſex, (i.) The ſaid Richard Fenn puts D. de. 
his place J. B. his attorney, at the ſuit of the ſaid 22 
3 ohn Denn, in the plea aforeſaid. ] bimſel 
3 day Midaloſex, Be it remembered, That on * Tria te Ny 


| to wit. next after the morrow of the / which 
| Trinity, in this ſame term, before our lord the ＋ dm, tc 
3 at Maſiminſter, comes John Denn, by 7. * ee j 

| 3 Attorne)s | 


| 4 
- - 


Jadgments; 


attorney, and brings into the court of our ſaid lord 
the king, before the king himſelf now here, his cer- 
tain bill againſt Richard Fenn, being in the cuſtody 
of the marſhal of the Marſbalſea of our lord the now 
king, before the king himſelf, of a plea of treſpaſs 


4 


and aſſault b, and there are pledges for the proſecu- Þ 4s the action 


tion, to wit, John Doe and Richard Roe ; which ſaid is. 
bill follows in theſe words, to wit, Middleſex, to 
wit, (here enter the declaration verbatim, to ſuit, &c.) 
then on a new line add the judgment, thus, A 


And the ſaid Richard, by F. B. his attorney, Judgment, 


comes and defends the force and injury, when, Cc. 
and ſays nothing in bar or precluſion of the ſaid 
action of the ſaid hn, whereby the ſajd Fohn remains 
therein undefended againſt the ſaid Richard, for 
vhich the ſaid John ought to recover againſt the ſaid 
Richard, his damages by occaſion of the premiſes ; 
but becauſe it is unknown to the court of our lord 
the king now here, what damages the ſaid Fob» hath 
luſtained by reaſon of the premiſes aforeſaid ; it is 
therefore commanded to the ſheriff, that by the oath 
of 12 good and lawful men of his bailiwick he dili- 
gently inquire, &c, (as in the former one). 


the plea aforeſaid, | - | 
London, (i.) Be it remembered, that on Friday 
next after the morrow of the Holy Trinity in this 
ſame term, before our lord the king at Weflmin/ter, 
comes A, B. by I. K. his attorney, and brings into 
the ſaid court of our ſaid lord the king, before the _ 
king bimſelf, now here, his certain bill againſt C. 
D. being in the cuſtody of the marſhal of the Mur- 
alta of our lord the now king, before the king 
diqmſelf, of a plea of debt; and there are pledges for 
the proſecution, to wit, Fob Doe and Richard Roe; 
Which ſaid bill follows in theſe words, to wit, Lon- 
d, to wit, J. B. complains of C. D. being in the 
uſtoly of the Marſhal” of the Marſpalſea of our 
Ee lord 


Landon, (.) A. B. puts in his place J. I. his Entry of o judge 
attorney againſt C. D. in a plea of debt. | 2 
Lindon, (/s.) The ſaid Gf D. puts tn his | place Put the tecm at 


7. C. his attorney, at the ſuit of the ſaid 4. B. in the top. 
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ras lord the now king, before the king himſelf, of; 
plea, that he render to the ſaid A. B. 40l. of lay. 
ful money of Great Britain, which he owes to, and 
| unjuſtly detains from him. For that whereas the 
th The date of ſaid C. on the | day of f in the year of our 
i conn of at- Lord 1791, at London aſoreſaid, to wit, in the pa- 
4 | riſh of St. Mary le Bow, in the ward of Cheap, bot- 
|; rowed of the ſaid A. B. the ſaid 400. to be paid to 
9 _— | the ſaid A. when he the faid C. ſhould be thereto 
. | afterwards requeſted; yet the ſaid C. (although of- 
9 ten requeſted, c.) hath not yet paid the ſaid 40l, 0 


yer 
as 


above demanded, or any part thereof, to the ſaid 4, . 
[ but he to pay the ſame, or any part thereof, hath WW: 
=: hitherto wholly refuſed, and ftill refuſes, to the ſaid n 
_ - A. his damage of 10/1. and therefore he brings his en 
% | ſuit, Ee. ert 22 his 
| Judgment by And the ſaid C. by T. G. his attorney, comes and 1 
| nil dicit. defends the wrong and injury, when, &c. ard ſays 
7} nothing in bar or precluſion of the ſaid action of f 
's the ſaid A. by which the ſaid A. remains therein is 


Judgment Fgned undefended againſt the ſaid C. Therefore it is 
day of conſidered, that the ſaid A. recover againſt the (aid 
akin C. his ſaid debt, and alſo 63s. for his damage, er 
\ which he bath ſuſtained, as well by occaſion of the 
detaining the ſaid debt, as for his coſts and chargry 
by him about his ſuit in this behalf expended, by 
the court of our lord the king, now here, adjudged 
„ to the ſaid A. by his aſſent, and the ſaid C. u 
i Mercy, mercy, c. | fin" | 

If it is upon an old warrant of attorney, tle 

maſter allows 83s. for coſts. | | i. 
Judgment by non And the ſaid C. by J. K. his attorney, comes and he | 
Jum informats* gefends the wrong and injury, when, Ce. and tl 
| ſaid A. prays that the ſaid C. may anſwer to his (ud 
declaration: whereupon the ſaid attorney of the am; 
ſaid C. ſays, that he is not informed by the ſaid b. 
of any anſwer to be given for the ſaid C. in the ne 


. 
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WW - miſes, nor doth he ſay any thing in bar or * ＋ 
= : cluſion of the ſaid action of the ſaid A. by wil W it 
| the ſaid A. remains therein undefended agzin|t b. 


ſaid C. Therefore it is conſ. dered that the fad 4 
: 8 recorel 


Judgmenes. „ 
recover. againſt the ſaid C. his ſaid debt, and alſo "> 


as in the other). we 1 
And the ſaid Richard, by * 7. his attorney, Judgment by 


de mes and defends the wrong and injury, when, 8 
u. and ſays, That he cannot deny the ſaid action the deſendant 


pf the ſaid John, nor but that he did undertake acknowledges 
nd promiſe, in manner and form as the ſaid John damages to 201; 
th above thereof complained againſt him; nor 
ut that the (aid Fohn hath ſuſtained damages, by 


f- xceafion of the non-performance of the ſaid ſeveral 
ol, Wromiſes and undertakings, to 20. as he the ſaid 
4. WF: bath above in his ſaid declaration ſuppoſed; 
th nd hereupon the ſaid Fohn prays that the ſaid 


mages ſo acknowledged, together with his ex- 
ences and coſts, laid out by him about his ſuit in | 


his behalf, may be adjudged to him, &c, Therefore J»dgment figned 


nd is conſidered, That the ſaid Fohn recover againſt zan or STOR 
* he ſaid Richard his damages aforeſaid, ſo by him | 


form aforeſaid acknowledged, and alſo 100. for 
is coſts and charges by the court here adjudged to 
he ſaid John, by his aſſent, which ſaid damages, 


aid the whole, amount to 300. and the ſaid Richard in 

en gerey, Cc. 4 TT | Mercy. 

the To the end of the demurrer booth. At which day, Judgment on 
en fore our lord the king, at Mſiminſter, came the amen vn 
by ties aforeſaid, by their attornies aforeſaid, and ha 

00 ereupon the premiſes being ſeen by the ſaid court 

1 


ere, and fully underſtood, it appears to the ſaid 

ourt here, that the ſaid plea of the ſaid A. by 

ny of reply to the ſaid plea of the ſaid C. and the 

patters therein contained, are ſufficient in law for 

de ſaid J. to have and maintain his ſaid action 

eof againſt the ſaid C. as the ſaid A. hath above 

(edged, for which the ſaid 4. ought to recover his 

mages by occaſion of the premiſes; but becauſe 

is unknown to the court of our lord the king, 

oy here, what damages the ſaid A. hath ſuſtained 

the means aforeſaid, the ſheriffs are commanded 

ain the judgment by default). ba. | 

Enter all the proceedings to the end of the iſſue, Judgment as fn 

a go on thus: At which day, before our faid the cafe of a 
E e 2 ; | lord noaſuits 


Judgment ona To the end of the iſſue. At which day beforeou 


Judgments; 
lord the king at Veſiminſter, came the parties 
aforeſaid, by their attornies aforeſaid, and the 
ſheriff did not ſend the ſaid writ, nor did- he do any 
thing thereon : Therefore let a jury thereupon come 
before our ſaid lord the king, at Weſi minſſer, on 
next, after who neither, Cc. the ſame day} 
is given to the ſaid A. there, &c. At which day, be- 
fore our ſaid lord the king, at We/imin/ter, came 
the ſaid C. by his ſaid attorney; and the ſaid 4 
(although ſolemnly called) came not; and it ap- 
pearing to the court here, that the ſaid A. hath fe. 
glected to bring the iſſue above joined on to be 
tried, according to the courſe and practice of the 
ſaid court ; therefore, according to the form of the 
ſtatute in ſuch caſe made and provided, I is cn. 
ſidered, by the ſaid court here, that the ſaid 4 
take nothing by his ſaid writ, but that he and hi 
pledges to proſecute, to wit, John Doe and Richy 
Roe, be in mercy, &c.z and that the ſaid 4. po 
thereof without day. And it is further cenſidrid b 
the ſaid court here, that the ſaid C. recover again 
the ſaid A. 14. Tos. for his coſts and charges, by big 
about his defence in this behalf ſuſtained, adjudged 
by the court here to the ſaid C. at his requeſt, 2 
cording to the form of the ſtatute in that caſe made 
and provided; and that the ſaid C, have his exe 
tion thereof, Sc. 


rephication of ſaid lord the king, at Meſiminſter, came the paris 
Trade te po. ®® aforeſaid, by their attornies aforeſaid z and the lug 
duce, in caſe, C. D. hath not here in court the record of the {ii 
judgment by him above in his plea aforeſaid alledge 
but made default of producing the ſaid recoi 
Therefore it is conſidered, that the ſaid 4. ought i 
recover his damages by reaſon of the premiſes; N 
becauſe it is unknown to the court here what damig 
the ſaid A. hath ſuſtained by the means aforelal 
the ſheriff is commanded, that by the oath of tive | 
good and lawful men of his bailiwick, he diligent] 
inquire what damages, Cc. (as in a judgment by 6 
fault, ) a | a 


Judgments. 


tefore our ſaid lord the king, at JYefminſter came 
the parties aforeſaid, by their attornies aforeſaid ; 


an bereupon the ſaid C. by his ſaid attorney, re- 
J linquiſhes his ſaid plea by him above pleaded, and 
Co 


ſzith, that he cannot deny the ſaid action of the 
id 4. nor but that he did undertake and promiſe, 
in manner and form as the ſaid A. bath above com- 
lined againſt him; nor but that the ſaid 4. 


performance of the ſaid ſeveral promiſes and under- 
akings, in the ſaid declaration mentioned, to 20ʃ. 
ys he hath therein ſuppoſed : and hereupon the 
id 4 prays that the ſaid damages ſo acknowledged, 


bout his ſuit in this behalf, may be adjudged to him, 
herefore it is conſidered that the ſaid A. recover 
geinſt the ſaid C. his ſaĩd damages, above acknow- 
edzed to 201, and alſo to 51. for his expences and 
olts by the court of our lord the king, now here, 
udzed to the ſaid A. and by his aſſent, which 
id damages in the whole amount to 25“. and the 
ud C. in mercy, &c, 


reupon a day is given to the ſaid D. before ou 


though ſolemnly demanded, comes not, but makes 
fault, whereby the ſaid A. remains therein un- 
ended againſt the ſaid D. Therefore it is con- 
ed" that the ſaid A. recover againſt the ſaid D. 


i ſuſtained, as well by occaſion of the de- 
"ng the ſaid debt, as for his coſts and charges 
him about his ſuit in this behalf laid out, ad- 
$4 to the ſaid A. by the court of our ſaid lord 

| Ee 3 1 


Entry of a retraxit after plea pleaded, and a con- Retra it in caſe, 
ſeſſion given, or relifta verificatione, —At which day and confetſion, 


hath ſuſtained damages, by occaſion of the non- 


ogether with his coſts and charges laid out by him 


And the ſaid D. prays a day to rejoin to the ſaid Judgment for 
plication, and it is granted to him. c. And van e 
; joinder in debt, 
ud the king, at Meſiminſter, until Tueſday next Enter all the 
er &c, for him the ſaid D. to rejoin, Oc. the Pleadives n e 
me day is given to the ſaid A, Cc. at which day of — — 
fore our ſaid lord the king, at Maſiminſter, comes tion, 
e ſaid 4, by his ſaid attorney; and the ſaid D. 


laid debt, and alſo 51. for his damages which he 


E 


422 | 


Mercy, 


Judgients, 


the king now here, by his aſſent. Abd the ſaid D. 
in mercy, &c, ws 72.1 


Non pres for not Enter the warrants of attorney on the roll, 


entering the 
idye, 


then copy the iſſue delivered, and go on thus: At 
which day, before our lord the king at W:/tminſter, 
came the parties aforeſaid, by their attornies afore- 
ſaid, and the ſheriff did not return the ſaid writ, 
nor did he do any thing thereon ; therefore, as be- 


fore, let a jury thereupon come before our lord the 


king at Weſtminſter, on Thurſday next after the 
morrow of All Souls, by whom, &c. and who 
neither, c. becauſe as well, Sc. The ſame day is 
given to the parties aforeſaid, at the ſame place, 
At which day, before our lord the king at I//- 
minſter, came the parties aforeſaid, by their attor- 
nies aforeſaid, and the ſheriff did not return the 
ſaid writ, nor did he do any thing thereon ; where- 

pon the ſaid B. prays the court of our ſaid lord the 
king here, that the ſaid 4. may enter the iſſue joined 
between the ſaid parties, whereupon the ſaid 4. is 
ordered by the court of our ſaid lord the king here, 
that he enter the ſaid iſſue joined on next, 
after . (the day of the rule) in this ſame term, 


on the peril attending the neglect thereof. The 
ſame day is given to the ſaid B. there, &c. At 
which day, before our ſaid lord the king at Hes. 


minſter, came the ſaid B. by his ſaid attorney, and 
the ſaid A. although ſolemnly called, came not, 


but makes default, nor hath he entered the iſſue 


Joined in the plea aforeſaid. Therefore it is confidered 
by the court here, that the ſaid 4. take nothing by 
his aforeſaid bill, but that he and his pledges to 
proſecute be amerced, and that the faid B, may de- 
part the court here without day, for ever diſmiſſed 
therefrom. It is alſo conſidered by his majelty's 
ſaid court here, that the ſaid B. recover againſt the 


aid A. 81. for his coſts and charges by him about 


his defence in this behalf expended, adjudged by 
the ſaid court of our ſaid lord the king now here 
to dhe ſaid B. by his aſſent, according to the form 


of the ſtatute in ſuch caſe made and provided, and 

that the ſaid B. have his execution thereof, Ec. | | 
Enter the iſſue on the roll to the end of the laſt Judgment againſt 

iſſue joined, then ſay; And as well to try the ſaid de dee gte 

iſſues above joined between the parties, as to inquire ig deb-, and on 

in cafe a yerdict be thereupon given for the ſaid A. demurrer to the 

againſt the ſaid W. what damages the ſaid A. hath i 

ſuſtained by reaſon of the detention of the ſaid debt, © © 

as for his coſts and charges by him laid out about 

his ſuit in this behalf, by occaſion of the premiſes ; 

whereof the parties have put themſelves upon the 

judgment of the court, in caſe judgment ſhall be 

thereupon given for the ſaid A. againſt the ſaid /. 

Let a jury thereupon come before our lord the king 


at IVeſtminſler, n next after 
by whom, Cc. and who neither, &c, The ſame 
day is given to the ſaid parties there, &c. At — 


which day before our ſaid lord the king at Ve- 

minſter, come the parties aforeſaid, by their at- 

tornies aforeſaid, and hereupon all and fingular 

tae premiſes whereof the parties have put them- 

ſelves on the judgment of the court, being ſeen by 

the court here, and fully underſtood, and mature 

deliberation being thereupon had, it appears to the 

court here, that the plea of the ſaid 4. by him 

above pleaded by way of reply to the ſaid plea of (| 

the ſaid W. by him laſtly above pleaded in bar, and | 4 

the matters therein contained, are ſufficient in law | 

for him the ſaid 4. to have and maintain his ſaid 

action thereof againſt the ſaid //, Therefore the * 

ſaid A. as to that plea, ought to recover his ſaid 

debt, and his damages by him ſuſtained as aforeſaid, 

againſt the ſaid V. c. in caſe a verdict be given 

upon the ſaid iſſues for the ſaid A. againſt the ſaid 

V. And as to the trial of thoſe ſaid ſeveral iſſues 

above joined, between the parties to be tried by the 

country, and alſo the inquiry of what damages 

the ſaid A. hath ſuſtained by reaſon of the deten- 

tion of the ſaid debt, as for his coſts and charges 

by him laid out about his ſuit in this behalf, by oc- 

caſion of the premiſes whereof the parties have put | 
Ee 4 | themſelves j 
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5 themſelves, upon the judgment of the court, in caſe 


* 


a verdict upon the ſaid iſſues be given for the ſaid 
A. againſt the ſaid V. the ptoceſs thereof is con- 
tinued between the parties aforeſaid, by the jury 
- aforeſaid, being reſpited between them, before our 
ſaid lord the king at H eſiminſtar, until Monday 
next after fiftten days of Saint Martin, unleſs 
Sir Francis Buller, Baronet, one of his majeſty's 
juſtices aſſigned to hold pleas in the ſaid court of 
our ſaid lord the king here before the king himſelf, 
* ſhould firſt come on Saturday the 26th day of No- 
vember, at the Gui/dhall of the ſaid city, according 
to the form of the ſtatute in ſuch caſe made and 
provided for default of the ſaid jurors, becauſe none 
of them did appear; at which day before our ſaid 
lord the king at Vęſiminſter, comes the ſaid A. by 
20 his ſaid attorney, and the ſaid Sir Francis Buller, 
the juſtice aforeſaid, before whom, &c. ſent here 

his record had in theſe words, to wit 3 Aſter- 

waids, that is to ſay, on the day and at the place 

within mentioned before Sir Francis Bilier, Ba- 

ronet, one of the juſtices of our ſaid lord the 

king, aſhgned to hold pleas in the ſaid court ef 

our ſaid lord the king before the king himſelf, 

Fee the poſtea Roger Kenyon, Eſq; & c. (to the end of the poſtea on the 


* 


zo chat title. fifth 1ſſue with the «//e/[ment of damages.) It is there» 


ad th 4 : : f 
Jo 3 prong fore conſidered that the faid A. recover againſt the 


1191. ſaid V. his ſaid debt, together with his damages, 
coſts, and charges, by the ſaid jury in form aforeſaid 
alleſled: and alſo 341. 19s. for his coſts and 
charges by the court of our lord the king now here 
adjudged to the ſaid AJ. of increaſe, by his aſſent, 
which damages in the whole amount to 37/. and the 

Mercy ſaid . in mercy, c. | 


Jucement forthe - To the end of the demurrer book. At which day, be- 


cefendant ona fore our ſaid lord the king at Miſiminſter, came the 
— to a parties aforeſaid, by their attornics aforeſaid ; where- 
8 upon the court of our ſaid lord the king now here, 
| having ſeen and fully underſtood all and ſingular the 
premiſes aforeſaid, and having maturely deliberated 

thereupon, it appeared to the court of our ſaid 5 

| | the 


the king now here, that the ſaid plea above pleaded 
by the laid E. in manner and form aforeſaid, and 
the matter therein contained, are good and ſufficient 
| in law to bar the ſaid H. from having his ſaid action 
againſt the ſaid E. Therefore it is conſidered that 


the ſaid H. take nothing by his ſaid bill, but that he 
be in mercy of the court for his falſe claim, c.; 
and that the ſaid E. go thereof without day, &c, 


And it is further conſidered, that the ſaid E. recover 


ꝛgainſt the ſaid H. 141. tos. for her cofts and 


charges, laid out by her about her defence in this 
behalf adjudged to the faid E. by the court of our 
ſaid lord the king now here, by her aſſent, accord- 


ing to the form of the ſtatute in ſuch caſe made and 


provided; and that the ſaid E. have execution 
thereof, &c. | 
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7 the end of the iſſue. At which day the jury The like on 
between the parties-aforeſaid, in the plea aforeſaid, 2% ah 


was reſpited between them, before our faid lord the 
king at Weſtminſter, until next after 


unleſs the uſtices of our ſaid lord the king, aſſigned 


to take the aſſizes in and for the county aforeſaid, 


by form of the ſtatute, Cc. ſhould firſt come on 


the day of at H. in the county 
aforeſaid. And now here, at this day, the ſaid J. S. 
comes by his attorney aforeſaid, and the ſaid juſtices 
of aſſize, before whom, c. ſent here their record 
in theſe words, (afterwards, to wit) to the end of 
the paſten. Therefore it is conſidered, that the ſaid 
J. A. take nothing by his ſaid writ, but be in 
mercy for his falſe clamor, &c. and that the 
ſaid I. S. go thereof without day, Sc. It is alſo 
conſidered, that the ſaid I. S. recover againſt the ſaid 
1. M. 171. for his coſts and charges, laid out by 


him in and about his defence, in this behalf ad- 


Judged by the court of our ſaid lord the king now 
here, by his affent, according to the form of the 


ſtatute in ſuch caſe made and provided; and that 


the ſaid J. S. have execution thereof, Sc. 


And the ſaid F. by J. X. her attorney, comes Againft en ad- 


for the de- 


and defends the wrong and injury, when, Oc. and miniftrator in 


1 
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F ' ſays, that ſhe cannot deny the ſaid action of the (aid 
f A. nor but the ſaid bond is the deed of the ſaid F. 
nor but that ſhe the ſaid C. adminiſtratrix as afore- 
ſaid, detains from the ſaid A. the ſaid 100. in 
manner and form as the ſaid 4. hath above com- 
plained againſt her. Therefore it is conſidered, that 
the ſaid 4. recover againſt the ſaid F. adminiftratrix 
as aforeſaid, his ſaid debt, and alſo 61, 10s. for his 
damages, which he hath ſuſtained, as well by oc- 
| caſion of the detaining thereof, as for his coſts and 
3 | charges by him about his ſuit in this behalf ex- 
pended, adjudged to the ſaid A. by his aſſent, to be 
levied of the goods and chattels which were of the 
ſaid F. at the time of his death in her hands to be 
A adminiſtered, if ſhe hath ſo much thereof in her 
f | hands to be adminiſtered, and if ſhe hath not fo 
13 much thereof in her hands to be adminiſtered, then 
30 the ſaid 6/. 10s. being the damages aforeſaid, to be 
: levied of the proper goods and chattels of the ſaid C. 
—_ and the ſaid C. in mercy, &c. 
l The like by eon- And the ſaid F. by J. K. her attorney, comes and 
j fon in caſe. defends the wrong and,injury when, Oc. and ſays, 
| that ſhe cannot deny the ſaid action of the ſaid 4. 
| | nor but that the ſaid F. in his life-time did under- 
5 | tanke and promiſe, in manner and form as the ſaid 
x | A. hath above thereof complained againſt him, nor 
but that the ſaid 4. hath ſuſtained damages by rea- 
ſon of the not performing the ſaid promiſes and un- 
dertakings in the ſaid declaration mentioned, to 
251, as the ſaid A. hath above ſuppoſed : And upon 
this the ſaid A. prays judgment, and his damages 
ſo acknowledged, together with his coſts and 
charges by him about his ſuit in this behalf ex- 
pended, to. be adjudged to him, c. Therefore it 
is conſidered that the ſaid 4. recover againſt the ſaid 
F. adminiſtratrix as aforeſaid, his ſaid damages ſo 
above acknowledged, to be levied of the goods and 
ED chattels which were of the ſaid F. at the time of 
f his death, in her hands to be adminiſtered; and if 
| ' ſhe has not ſo much in her hands to be adminiſtered, 
then 6/, being for the coſts and charges laid my 
| m. 
| him. 


Javgmens. 497 


him about his fuit, by the court of our lord the 
king now here adjudged, to the ſaid A. with his af- 
ſent, to be levied of the proper goods and chattels of 
the ſaid F. and the ſaid F. in mercy, SS. 
Enter the declaration and plea of plene admini/ira- Judgment of 
vit; and hereupon the ſaid A. inaſmuch as the ſaid /*ts in future 


upon a plea of 


D. does not deny the action of the ſaid A. but „ne adm ws 


admits the ſame to be true; and inaſmuch as vit. 
the ſaid J. cannot deny, but that ſhe the ſaid D. 
| hath not any goods or chattels which were of the 
ſaid F. at the time of his death in her hands to be 
adminiſtered, in manner and form as the ſaid D. hath 
above in her ſaid plea in that behalf alledged, prays 
judgment, and his damages, on. occaſion of the 
non- performance of the ſaid ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, to be 
Jevied of the goods and chattels which were of the 
ſaid J. at the time of his death, when, after final 
judgment in this reſpect, they ſhall come to the 
hands of the ſaid D. to be adminiſtered. - There- 
fore it is conſidered that the ſaid A. recover againſt 
the ſaid D. his damages by him ſuftained by reaſon. - 
of the premiſes aforeſaid to be ſo levied ; but / be- 
cauſe it is unknown to the court of our lord the 
king now here, what damages the ſaid A. hath ſuſ- 
tained by reaſon of the premiſes aforeſaid ; there- 
fore the ſheriff is commanded, that by the oath of 
twelve honeſt and lawful men of his bailiwick, he 
diligently inquire what damages the ſaid A. hath. 
ſuſtained by reaſon of the premiſes aforeſaid z and 
that he ſend the inquiſition which he ſhall there- 
upon take to our lord the king at Vefiminſter, on 
1,504 -. "hem aher under his ſeal, and 
the ſeals of thoſe by whoſe oath he ſhall take the 
ſaid inquiſition, together with the writ of our lord i 
the king to him thereupan directed. The ſame day is : 
given to the parties aforeſaid at the ſame place. At 5H 
which day, before the lord the king at Heftminſlter, 
came the ſaid 4. by his ſaid attorney; and the ſhe- 
Tiff, to wit, W. K. and L. M. Eſquires, ſheriff - | 
* the 
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1 - + the ſaid county, returned a certain inquiſition by 
a him taken, c. on the day of in 
5 . the 31ſt year of the reign of our lord the now king, 
| by the oath of twelve good and lawful men of his 
34 county, by which it is found, that the ſaid A, hath 
* ſuſtained damages by reaſon of the premiſes, over 
0 and above his coſts and charges by him expended, to 
There ste no gol. Therefore it is conſidered that the ſaid A. recover 
** ee againſt the ſaid D. the ſaid gol. for his damages 
 aofes in fun e, Aforefaid by the inquiſition aforeſaid above found, 
on a pleaofplere to be levied of the goods and chattels which were of 
i 1 termin. the ſaid J. at the time of his death, when ſuch goods 
tdi in the C. P. and chattels ſhall hereafter come to the hands of the 
| faid D. to be adminiſtered, And the ſaid D. in 
"= mercey, Oc. „ 5 
= I This judgment is firſt ſigned on a treble penny 
flamp paper, and notice muſt be given in the uſual 
way to execute the inquiry, and the plaintiff's debt 
; muſt be proved before the ſheriff ; but if the action is 
1 in debt, ſign it on a double half- crown ſtamp paper. 
Judęement of- And for that the ſaid Mary cannot deny but that 
N 4 — the ſaid Jahn and Nicholas have not, nor on the day 
( ; of exhibiting the bill to the ſaid Mary, or at any 
time afterwards, had any goods or chattels which - 
F were of the ſaid Richard, at the time of his death, 
KC in the hands of the ſaid John and Nicholas, to be 
adminiſtered, ſufficient to ſatisfy the ſaid Mary the 
ſaid debt; the ſaid Mary prays judgment and her 
faid debt to be adjudged to her, to be levied of the 
goods and chattels which were of the ſaid Richard, 
x at the time of his death, and which hereafter ſhall 
5 come to the hands of the ſaid Fohn and Nicholas to 
be adminiſtered : Therefore it is conſidered that the 
ſaid Mary recover againſt the ſaid John and Nicholas 
her ſaid debt, to be levied of the goods and chattels 
which were of the ſaid Richard at the time of his 
death, and which hereafter ſhall come to the hands 
of the ſaid Jobn and Nicholas to be adminiſtered z 


and the ſaid Fobn and Nicholas in mercy, &c. 
| Hcire 
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Stire Fatias. 


Of reviving Judgments by Scire Facias. 


After a Year and Day, 


A LL writs of execution muſt be fued out within 
a year and a day after final judgment ſigned; 
otherwiſe the court concludes, prima facie, that the 
judgment is ſatisfied and extinct ; yet however it will 
grant a ſcire facias, in purſuance of the ſtatute of | 
Meſim. 13 Ed. 1. c. 45. for the defendant t He 
cauſe why the judgment ſhould not be revived, and 
execution had againſt bim; to which the defendant 
may plead ſuch matter as he has to alledge, in order 
to ſhew why proceſs of execution ſhould not be 
iſſued; or the plaintiff may ſtill bring an ation . 
of debt founded on this dormant judgment, which | 
was the only method of revival allowed by the com- 
mon law. Co. Lit. 290. 2 Inſt. 469. | | 
A ſcire facias to revive a judgment entered on a 4. ,a to re- 
bond ſecuring an annuity granted before the 17 Ges. 3. 3 e 
c. 26. is an action within that ſtatute; and there- pay an annuity 
fore a memorial of the annuity muſt be inrolled it 40 . 
| before brought, and execution on a /ci, ft, was ſet 
aſide, the conſideration of the memorial not being 
truly ſtated. It expreſſed r000/, money lent ; where- 
as 700l., was only lent, and a reſpondentia bond of 
2711. given, alſo a deduction of 291. fot charges. 
Fenner v. Evans, 2 Term Rep. 267, 
A ſcire facias is a judicial, not an original writ, Judicial writs 
but is framed out of the record; and it is in the 
nature of an action, for a releaſe of actions or ex- 
ecutions diſcharges it. Co. Lit. 290. b. | 
. It is a judicial writ in the nature of an original. In niture of 40 
Judicial, inaſmuch as it is founded on a judgment, or origiaal, 
other matter of record ; and in the nature of an 
original, fince ſimilar proceedings may be had thereon 
©. 
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as in common actions: And it hath been held in a 
variety of caſes, that it is an action. Fenner v. 
Evans, 1 Term Rep. 267. 2 Term Rep. 45. 7 
An execution had after a year and day without 
fei. fa. is not void, but voidable. 3 Zev. 140. Salk, 
273. pl. 4. | a a 

Sei. fa, mot be If there has been noca. /a., fi. fa., elegit, or hab, fac, 

ſued out in the 99/;//jonem ſued out within the year and day, then 

ws 6x in order to revive the judgment, and take out 
action was. execution, you muſt ſue out a ſcire facias into the 
county where the original action was brought, the 
court ſuppoſing the defendant to reſide in the ſame 

county. Salk, 258. 600. Comb. 250, N. on R. E. 
5 Geo. 2. „ 

No ſci. fa,ne> This ſci. fa. was intended to prevent a ſurprize 

ceſſary, if de- upon the defendant after the year and day elapſed; 

* but where he effects the delay, by bringing a writ 
of error, though above a year and day, yet execu- 

tion may iſſue without a ci. fa. Cro. Fac. 364. 

So if he be nonſuited, or .diſcontinues, in error, 

2 the year was expired before error brought. 

8 | | 

4 Soc if there be a ceſſet executio for a year, no ſcire 

5 facias is neceſſary; but if not taken out within a 

: year after the ce/et executio is determined, a ſci. fa. 
muſt be ſued out. A Caſ. 288. - 

If an injondtion. An execution was taken out without a ſci. fa. 
where the defendant had made delays by bills in 
chancery for injunctions, and by obtaining time for 
payment, which the court held regular, and diſ- 
charged the rule obtained for ſetting the proceedings 
aſide with coſts, 2 Burr. 660. Mitchell v. Cue. 


Computation of The year is to be computed from the day of ſign- 


the year, ing judgment, not by the number of terms. Med. 
Caſ. 288. | | 
If execution not If execution is not returned by the ſheriff, or nt 
returned or not filed, continuances on it cannot be entered on the 
fled, cena d, roll; and if they are, and thereupon a ca. ſa. is 
entered. iſſued after the year, without ſci. fa. defendant ſhall 
be diſcharged out of cuſtody, and plaintiff pay coſts. 
Vide HT 82. Barnes 213. | ＋75 


o 


: Scire Facias, 


I Plaintiff or Defendant 4 after Final Fudgment, and 


before Execution. 


Ir is held that in no caſe where the parties to the In no caſe where 
parties are | 
changed, ought 

execution to go 
out a ſci fa. 


judgment are changed, ought execution to be ſued 
by any other without a ſcire facias; therefore, if the 


plaintiff dies before execution awarded, the execu- with 
tion cannot be ſued out in his name before e fa. 


2 Ld. Ray. 768. But if execution is executed be- 
fore death of plaintiff, it is good, for the plaintiff 's 


death does not alter the execution. Alſo, upon the if defendant die 
death of the defendant, after final judgment re- after final Judg- 
covered {againſt him, no execution can iſſue 


againſt his executors or adminiſtrators, without 
a ſcire factas, to ſhew cauſe why the - plaintiff 
ſhould not have execution againſt the goods, &c. of 


their teſtator. Lutw. 1273. To this the executors 


and adminiſtrators may appear and plead ſuch mat- 
ter as they have to alledge, why execution ſhould 
not iſſue: If not, judgment will be ſigned by de- 
fault, and execution may iſſue thereon againſt the 
| goods, &c. of their teſtator, in their- hands, But 

take it, if the defendant die in the vacation, and 
the judgment is not above a year and a day paſt, the 
plaintiff may levy on his effects without reviving by 
ſcire facias, 1 Salk, 87. 2 Str. 1081. 


If one recover againſt ca feme ſole, and ſhe is mar- If recovery 
ried within the year and day, a /@, fa. muſt go 32inf a ene 
againſt the huſband. Mood 's Inſi. 670. Lut, 1273.7 2 
The huſband cannot have execution for the coſts The huſband 


on a plea of coverturt found for the defendant with- cannot have 
execution on a 
plea of covers 


out a ſci. fa. it being a maxim, that a perſon not a 
party to the record, cannot be benefited or charged 
with the proceſs without a ſci. a. Dougl. 637. 
Wartley v. Rayner. 


ſuit. 


If an executor or adminiſtrator obtains judgment, If executor die, 


and dies before execution, an adminiſtrator de bonis adm. de bonis * 
| non May have ite 


non, Cc. ſhall have a ci. fa, upon ſuch judgment. 


Stat, | 


431 


It is neceſſary in caſe the plaintiff becomes non: Neceflary 
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Stat. 17 Car. 2. c. 8. Jon. 214. 1 Rol. 890. Cry, 
Car. 167. | 


Ifaginfttwo, If a judgment be againſt tro, the ſer. fa, muſt be 


againſt both. 2 Salk. 298. 8 
If execution + 1 writ of execution be once ſued out, returned, 
once ſued out, filed, and entered on the roll, it may be continued 
7 fue out until you ſue out and execute a new one, and be as 
Fire ſacia. effectual as if new writs were iſſued out every term, 


Str. 100. Aires v. Harareſs, | 


When may or not be ſued without Motion, 


May be ſued THE writ of ſcire facias may be ſued out of courſe 
out of courſe at any time within ſeven years of the judgment being 
within feven ſigned, but after that, there muſt be a motion for 


but after- : % p 
ts leave to ſue it out at the fide bar, which is done by 
moſt be made attending at /Ye/iminfler before the judges go into 


at fide bar. court. The clerk of the rules draws up the rule in 
the evening ; there is no occaſion to ſerve it on de- 

fendant or his attorney. Salk. 598. Comb. 356. 
May be ſued ove It may be had upon motion in court, without an 
If not above 10 affidavit of the debt or the defendant living, if the 
ye tour af. judgment be not above ten years old. Counſel's 


tion without af- 
fee is los. 64. it is abſolute in the firſt inſtance, 


fidavit. 
rule 6s. Vide Salk. 598. 
| If above 10 If it be above ten years ſtanding, the plaintiff muſt 
9 move the court on an affidavit of the debt being due, 


the judgment unſatisfied, and that the defendant 1s 

living. Cler#'s Infir. 159. Style 495. | 
W If after ſuch motion the judgment is revived, and 
n then the defendant dies before execution, the plaintiff 


for | va "HU: 
| muſt ſue out a new ſc. fa. and may have it with- 
out motion; for the judgment was revived before. 


Salk. 598. 
Execution can. Execution cannot be ſued out on a judgment re- 
not be ſvedout yived by ſcire facias after the year and day, and no 
— + oi execution iſſued, but muſt be again revived, | 
a year and a day. | : ; ; 
Wend alles If upon a ſcire facias, the ſheriff returns ſerre fee, 
requiſite, and defendant makes default in appearance, there 
ſhall be judgment againſt him, But in all caſes 
| By e when 


— 


— 


Setter Fatias. 1133 


when the ſheriff returns nihil, another ſcire facias ſhall 

de awarded. 2 Mad. 227. 2 Inſt. 472. And if he | 

does not appear, there ſhall be judgment againſt him; 
Dy. 168. | + | 5 

It is ordered, that every writ of ſcire facias, of Scire facias to be 

which notice ſhall be given to the defendant, ſhal! be _ ! 1 
delivered to, or left in the office of the ſheriff to notice Þ aloe 
whom directed, four days before the return of ſuch writ, | 
excluſive of the day, on which ſuch writ is returnable, 
R. E. 5 Geo, 2. And that every fir/t writ of ſcire it , aibil ſome 
factas, on which a nibil ſhall be returned, ſhall be time before te- 
delivered to, or left in the office of the ſheriff, ſome- turn. | " Ts 
time before the return of ſuch writ: And that way 1 


writ of alias ſcire facias ſhall be delivered to, or left Aias four days, 


— U — —— — — — 6:06: cncent9e ee 
— — * ” — 


in the office of the ſheriff, four days excluſive before the 
retu n of ſuch writ; and every ſheriff ſhall write or Sheriff to indorſe 9 
indorſe on ſuch writ, the day of the month in which it. 9 
the ſame is delivered to him, or left in his office, Ibid. | | 
It is ordered, that upon iſſuing any writ of ſcire xg alas to iſſue 
facias, upon any ſuit here depending, n writ of alias until the firſt | 
ſcire facias ſhall thereupon iſſue, until the fir/? writ of I be i 
ſcire facias be returnable + If ſued contrary to this rule, | | 
' ſuch alias ſhall be void. R. T. 8 W. 3. a 3 
Each ſci. fa. by bill ſhall have ſeven days between ach to have 9 
the reſte and return, N. on R. E. 5 Geo. 2. If there ſeven days be- 9 
be tum there muſt be 15 days between the teſſe of the — 
fr and return of the ſecond, without any regard to 
the number of days between the tele and return of 
each, Str. 1139. It cannot be teſted on a Sunday. 
Dy. 168, Mod. Caſ. Law and Equity, 227. 305. 
Salk. 599. And every writ of alias ſhall bear teſte, 
the day of the return of the firſt, Salk, 599. 
6 Mod. 86. | Pcs | 
If one ſcire facias only iſſue and a ſcire fect be re- If one ſe. fas 
turned, the time between the teſte and return is olg iſſue and 
not ſettled. N. on Rule E. 5 Geo. 2. I take it there 
ſhould be 15 days in this caſe, which would be equal 
to two ſci. fa's., returned nihi. | | 
2 Every ſeire fac. by original, ought to have fifteen By original 8 
days incluſive between the teſe and return, unleſs days. | 
| | . helped 
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helped by Hat. 16 Car. I. c. 6. and 13 Car. 2. 
c. 2. N. on R. 8 W. 3. 88 5 
Firft 2 fa. left The general practice upon two ſci. fa.'s. is, to 
one day 


before Jeave the firſt one day before the return for a nibil, 


_—_ which is thought to be a ſufficient time within the 

rule of E. 5 Geo. 2. 5 
When may Pier Cur. If it lay four days in the office, that is 
ſummon. all which is required; the ſummons may be made at 
| any time before the court is up, on the day of the return, 
Obrien v. Frazier, 1 Str. 644. Vide 3 Burr. 1360. 

Hunt v. Coxe. . | | 

To revive a judgment it is ſeldom that the party 


is warned by the ſheriff ; but if he is, the /cire facias 


muſt be left at the ſheriff's office, and a ſummons 
taken thereon, directed to an officer, pay 2s, 44, 
who will ſerve it. | h 
How to be ſues To be ingroſſed on a 25. 64. ſtamp parchment, 
outs Which take to Meſſrs. Proveſt and Webb, with a 
præcipe, who will ſign it, pay 1s. 8d. ſeal 2d. If 


left for a return of nibil, take it to the ſheriff's 


office, pay 15. for each defendant; upon the return 
day, ſue out an alias, ſign and ſeal it as before, and 
leave it at the ſheriff's office. 


To be ſhort, A ſci. fa. ought to be as ſhort as poſſible, be- 


cauſe it is of the nature of writs to ſet forth things 

very briefly; and a writ is therefore called a brief, 
ftom the latin word breve, which ſignifies ſhort or 

compendious. 2 Lill. 60g. 2 


Præcipe. Middleſex, ſci. fa. to revive for A. B. againſt C. F. : 


for loool. debt, and 631. damages, returnable on, &c, 

F. K. attorney. 
Scire facias in George the 3d, by the grace of God of Great 
debt. Britain, France, and Ireland, king, defender of the 


Whereas John Denn, lately in our court before us 
at Weſtminſter, by bill without our writ, and by the 
judgment of the ſame court, recovered againſt 
Charles Fenn loool. for a debt, and alſo 63/. for 


his damages which he ſuſtained, as well by occa- 


ſion of the detaining the ſaid debt, as for his colts 


faith, Cc. to the ſheriff of Middleſex, greeting: 


and 


Stire Fatias. | 4135 
and charges by him about his ſuit in that behalf ex- 
| pended, whereof the ſaid Charles is convicted, as 
appears to us of record; and now on the behalf of 
the ſaid John we have been informed, that although 

judgment be thereupon given, yet execution for the . 

{aid debt and damages, till remains to be made to 

him; whereupon the ſaid John hath humbly beſought 

us to provide. him a proper remedy in this behalf; 

and we being deſirous. that what is right and juſt = 

ſhould be done on this occaſion, command you“, If an a 

that by good and lawful men of your bailiwick, you 2 2 3 

cauſe it to be made known to the ſaid Charles, that you 
he be before us, at Weſiminſter, on Monday next after 
the morrow of All Souls, to ſhew if he has, or knows 
of any thing to ſay for himſelf, why the ſaid 
John ought not to have his execution againſt him for 
the debt and damages aforeſaid, according to the force, 
form, and effect of the ſaid recovery, if it ſhall ſeem 
expedient for him ſo to do: and further to do and re- 
ceive what our ſaid court before us, ſhall then and there 
conſider of him in this behalf; and have you there then 
the names of thoſe by whom you ſhall ſo make known 
to him, and this writ. Witnets Lloyd lord Kenyon, 
at Weſiminſter, the 13th day of Fuly, in the 3 iſt 
year of our reign. | Stermant and y. 
George the third, Sc. To the ſheriff of Kent, The like in caſe, 
greeting: Whereas John Buttle, lately in our court 
before us at Meſiminſter, by bill without our writ, 
and by the judgment of the ſame court, recovered 
againſt Charles Waters gol. for his damages, which 
he had ſuſtained, as well by occaſion of the not per- 
forming certain promiſes and undertakings made by 
the ſaid Charles to the ſaid John, as for his coſts 
and charges by him about his ſuit in that behalf 
expended, whereof the ſaid Charles is convicted, as 
appears to us of record, and now on the behalf of 
the ſaid John, we have been informed, c. (as in 
the other precedent,only leave the word “ debt out). 

For his damages which he had ſuſtained, as well The like in eref- 
by means of a certain treſpaſs committed by the ſaid paßt. | 
Gat B. in your. c, as for his coſts, &c. ; 
F433 | | For 
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If in covenant, 


Againſt an ad- 
miniſtratrixe 


Stire Fatias. 
| The like in ef. For his damages which he had ſuſtained, as well 
peſs and aflault, by occaſion of a certain treſpaſs and aſſault made by 


the ſaid C. on the ſaid F. at B. in your county. 
For his damages which he had ſuſtained, by rea- 

ſon of a certain breach of covenant made by the ſaid 

C. to the ſaid A. as for his colts, &c. | | 


Sci. Fa. for and againſt Executors and Adminiſtrators, 


George, &c, Whereas A. B. lately in our court 
before us at Wftminfler, by bill without our writ, 


and by the judgment of the ſame court, recovered 


againſt C. D. 4ol. for bis damages, which he had 
ſuſtained, as well by occaſion of the detaining the 
ſaid debt, as for his coſts and charges by him laid 
out about his ſuit in that behalf, whereof the ſaid C. 
is convicted, as appears to us of record, and now 
on the behalf of the ſaid A. we have received in- 
formation in our court before us, that although 
judgment be thereupon given, yet execution of the 
ſaid damages, ſt ill remains to be made to him; and 


the ſaid C. D. is ſince dead inteſtate, and admini- 


ſtration of all and ſingular the goods and chattels, 
rights and credits, which were of the ſaid C. at the 
time of his death, was committed and granted to E. 
F. the widow and relict of the ſaid C. in due form 


of law, as we have received information from the 


ſaid A. whereupon the ſaid A. hath beſought us to 


provide him a proper remedy in this particular, and 
we being willing, that what is juſt and right ſhould 
de done, command you that by honeſt and lawful 
men of your bailiwick, you make known to the ſaid 
E. adminiſtratrix as aforeſaid, that ſhe be before us 
at Weſiminſter, on next after 

to ſhew if ſhe has or knows of any thing to ſay for 


herſelf, why the ſaid A. ought not to have his exe- 


cution againſt her, for the damages aforeſaid, to be 


| levied of the goods and chattels which were of the 


ſaid C. at the time of his death, in her hands to be 
adminiſtered, according to the force, form, and eftet 
of the ſaid recovery, it it ſhall ſcem expedient — 

3 | im 


Stire Fatias. = 


him ſo to 4 s and further to do and receive 4a 1 in 
the former one): ; 

George, &c. to the end of the N cc yet The like ak 
& execution of the damages /till remains to be made an executor, | 
« ts him,” then ſay: And whereas the ſaid C. D. | 
is ſince dead, having firſt duly made his laſt will 
and teſtament, and appointed E. F. executor thereof, 
as we have been informed in our ſaid court before 
us; whereupon the ſaid A. hath beſought us to pro- 
vide him a proper remedy, &c. as in the other; only 
ſay executrix, inſtead of adminiſtratrix. | 

Three executors, two of whom were infants, he Three executors 


of full age proved, and he alone brings a ſci. fa. ind two infants, 


ſets forth the truth, and obtains judgment. Error 
brought and aſſigned, that all ought to have joined— 
held no error; for the others cannot prove the will 
during their nonage, and the judgment affirmed ; 

for the execution ſhall not be delayed till the infants 


come of full age. Hatton v. Maſcall, 1 Lev. 181. 


2 Saund. 212, 213. 

George the third, &c, Whereas A. B. lately in The like for an 
our court before us (as i in the firſt ſei. Tis tp" N. 
% cord,” ) yet execution of the ſaid judgment till | 
remains to be made, and the ſaid A. is ſince dead, 


as we have received information from C. G. exe- 


cutor of the laſt will and teſtament of the ſaid A. 
and becauſe we are willing (as in the former one) 
to ſhew if he hath, or knoweth of any thing to ſay y, 


for himſelf, why the ſaid C. G. executor, as afore- 


ſaid, ought not to have execution againſt him for 
the damages aforeſaid, according, &c. 

And the ſaid A. is ſince dead, as we have re- The the fri 
ceived information from E. adminiſtrator of all and admiaiſtrator, 


ſingular the goods and chattels, rights and credits 


of the ſaid C. D. deceaſed, and becauſe we are will- 


CITY 


How to proceed to Judgment. 


When the ſheriff bas returned upon the firſt ci. How to proceed 
fa, ſcirs fect, or a nihil upon the firſt, and alſo on the — 4 tei by 
Ff 3 alias LT 


Ki, 1. . to wit. 


8 Stire Fatias. 


* 


alias; on the return day of the alias, or firſt ci. fa, 
(if only one is ſued out, and a ſci. fect returned on 
it), give a rule at the clerk of the rules, which is 
wrote on a plain piece of paper thus, © A, B. againſt 
& C. D. rule on ſci. fa.” pay 15. Tod. which ex- 
'pires four days excluſive of the day it is given; and 
if the defendant does not appear, execution may be 
taken out after the entry of the /c. fa. with the 
clerk of the judgments, 1 8 | 
How to enter Get ſci. fa. from the ſheriff 's office returned, 
= 4a by de- then enter on a roll as far as the ſum recovered, take 
ſame to the clerk of the judgments, and he marks 
the roll and the two ſci. fas. pay 28. for the entry, 

which is as follows: >” 
The entry of two Middleſex, } Our lord the king hath ſent to his 
eri of Middleſex, his writ cloſed 
in theſe words, to wit,' George the third, (to the 
end of the firſt cr. fa.) Stormont and May. Then 
on a new line—At which day before our lord the 
king, at Veſiminſter, came the ſaid A. in his own 
proper perſon, and the ſheriff, to wit, 5 
£7... ee e.ſſuire, ſheriff 
of the ſaid county, returned to us, that the ſaid C. 
had not any thing in his bailiwick, where, or by 
which he could give him notice, as by the ſaid writ 
he was commanded, or was the ſaid C. found in 
the ſame ; therefore as before it was commanded to 
the ſajd ſheriff, that by honeſt and lawful men of 
; his bailiwick, he make known to the ſaid C. that 
2 The return he before us, at Weſlminſier, on next 
dex of the alias. after to ſhew in form aforeſaid, if, &c. 
| and further, &c, the ſame day is given to the ſaid 
A. there, &c. at which day before our ſaid lord the 
king, at Veſiminſter, came the ſaid A. in his pro- 
per perſon, and the ſheriff as before returned, that 
the ſaid C. had not any thing in his bailiwick, 
where, or by which he could give him notice, 28 
by the ſaid writ he was — „or was the ſaid 
C. found in the ſame; and the ſaid C. although 
folemnly called, came not, but made default. 


Tad. Therefore it is conſidered, that the ſaid 4. have bis 
| e execution 
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Stire Fatias. 


execution againſt the ſaid C. for the debt and da- 


mages aforeſaid, according to the foree, form, and 
effect of the ſaid recovery, by the default of the 
ſaid C. c. 

If there be a ſcire facias of one term, and the ſe- 
cond ſci. fa. returnable the next term; enter the Airſt 


on the roll, with an award of the ſecond as far as the- 


return day ; then docket it, otherwiſe you will have 


| a poft terminum to pay, N 

anden, (i.) Our lord the king hath ſent to his The en 
theriffs of London his writ, cloſed in theſe words, to fei. Ja. 
wit, George the third, Cc. (10 the end of the ſcire 


facias, Stormont and Way); at which day before our 


lord the king at Veſiminſter, came the ſaid A. in his 


own proper perſon, and the ſheriffs, to wit, 


and | ſheriffs of the ſaid city, returned 
to us, that they had made known to. the ſaid C. 


that he be before the king on the day and at the 
place in the ſaid writ mentioned, as by the ſaid writ 
they were commanded. The ſame day is given tothe 
ſaid A. there, &c. And the ſaid C. although ſo- 


fore it is conſidered that the ſaid 4. have his exe- 
cution againſt the ſaid C. for the debt and da- 


mages aforeſaid, according to the force, form, and 
effect of the ſaid recovery, by the default of the 


ſaid C. &c, 


Of the Appearance and Declaration. 


| lemaly called, came not, but made default. I here- judgment. 
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try of one 


If the defendant appears to the ſcire facias, by Appearances 


bill, he does it by a note in writing delivered to the 


plaintiff” s attorney, before the end of the four days, 


after the rule on the ſci. fa. is given, thus, A. B. 
« againſt C. D. I appear for the defendant upon the 


«© writ of ſcire facias iſſued. in this _ 
7 « Yeur's, J. K. atitorney.” 
A memorandum on a 2s. 64. ſtamp I take to be 
ney, and to be filed with Meſſrs. Prove/t and 
bb, 1 | 


Ff 4 If 
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If appearance, 


Dec ara ion on a 


ſcirs facias, 


Sxsire Fatias. 


If the defendant does appear, then declare againſt 
bim in this form. 5 
Mlicbaelmas term, 3 2d George the third. | 
Middleſex, (f5.) Our lord the king ſent to his 


| ſheriff of Middleſex, his writ cloſed in theſe words, 


to wit, George the third, (to the end- of the entry 
on the roll, as far as the return of the ſheriff of the 


| ſecond /ci. fa, if there are two), then ſay, At which 
day before our ſaid lord the king, at Weſtminſter, 


came the ſaid C. by J. B. his attorney, and thereupon 


the ſaid A. prays that execution may be adjudged to him, 


What is a ſoff- 
cient certainty 


in a [cis fas 


of the debt and damages aforeſaid, according to the farce, 
form, and effect of the ſaid recovery, &c. 

A declaration on a ſcire facias by the aſſignees of 
a bankrupt, ſtating, „that he became a bankrupt 
„within the meaning of the ſtatute, &c. and that 
© his goods and effects were afterwards in due 
% manner aſſigned to the plaintiffs,“ is ſufficiently 
certain, without alledging that the party was de- 
clared a bankrupt, or that his effects were aſſigned 
by deed. Winter aſſignees of Beyer v. Kretchman, 
2 Term Rep. 45. 3 | 

A declaration on a ſc. fa. returnable the laſt re- 


turn, may be entitled of the ſame term generally, Vide 


Sei. fa, cannot 
be amended, 


Where probate 

ought to be 
taken after 

final judgment, 


3 Wilſ. 154. Ward v. Ganſell, 
To be engroſſed on a treble penny paper, charge 
84. per ſheet drawing, and 44. for the copy, be- 
ſides ſtamps, and all the proceedings are to be de- 
livered to the attorney for the plaintiff, by bill as 
well as original, who makes up the iſſue or paper 
book ; a rule to plead is to be given, and plea de- 
manded, and all proceedings are the ſame as in 
other caſes. If there be an iſſue, you begin with 
declaration, there being no memorandum in this caſe. 
If the ſci. fa. is bad, it cannot be amended, but 
you muſt move to quaſh it, which is done by coun- 
ſel on motion in the firſt inftance, fee 10s. 6d. rule 
55. Str. 401. Hillier v. Frofl, 5 4 
If final judgment be obtained againſt B. by 4. 
who afterwards dies, his executor muſt take probgie 
of his will, ſo as to recover the money, at Doctor 
33 Ro Cry gown rl Comment 


Scire Facias, 443 


Commons, for the money is aſſets at Ye/iminfler, and and before rea 
the executor cannot maintain the ſci. fa. without \ 

ſuch probate, 6 Med. 134. So if adminiftration 

is granted. 7 Med. 15. | 3 © 

A {/cire facias to revive a former judgment, is ſo How far it — 
far a continuation of the ſame action, that if the the fm 
plaintiff's teſtator had agreed not to bring a writ of ation, 

error, in that former action, ſuch agreement ſhall 

bind his executors upon the ſcire ſacias being brought 

againſt them, 1 Term Rep. 388, Wright v. Nutt. | | 
Baron and feme brought a /i. fa. upon a judg- Sci. fa. by baren 

ment recovered by the feme dum ſola. After exe- Jad fam <6 

cution awarded, the feme dies, it was held, it ſur- — feme 

vived to the huſband, 3 Mod. 186. Salk, 116. whilſt foe, if 


after executio 
awarded, the die, it ſurvives to the huſband, 


Judgment was recovered againſt a feme ſole, who Judgment 
after married; a ſc. fa. was ſugd out againſt the find = femg 
| huſband and wife, and judgment againſt them; be- 3 defors 
fore execution executed, the wife died, and after execution, wife 
her death, a new ſci. fa. was iſſued againſt the huſ- b the buſ- 
band, and he was held chargeable; but he was not avjie, 
liable upon the firſt judgment. Salt. 117. — 
Judgment in ejectment, and after a year and a In ejectment ex- 
day, there was a ha. fac. poſſ. without bringing a ecotion caanot 
ſci, fa, and adjudged that it ought to be brought as _ ſued out 4 
* e year and day 
well againſt the tertenants as againſt the defendants, without ſci, fas 


HHitbers v. Harris. 3Salk, 319. pl. i. 


Proctedi ng by Original, 


If the proceedings are by original, the maſter 1f ci. fa. be by 
ſays, the ſeire facias after judgment is to be made original. 
out by the attorney, and ſigned by Meſſrs. Provoſſ 
and Webb; pay 15. 8d. and 74, ſeal. | LEE, 
George the third, &c. to the ſheriffs of London, Sci. fa. by ori- 
greeting: Whereas A. B. lately in our court before sinsl. 
us at Meſtminſter, by our writ, and by the judgment 
of the ſame court, recovered, &c. (as in one by bill, to 
the word behalf), and have there the names of 
thoſe by whom, &c, Witneſs, &c, The return muſt 


' 442 Stire Facias. 


© be a general one; as, on the morrow of Al Seu, 
4 i | whereſoever we ſhail then be in England. Stormont 
* and Way. And there muſt be fifteen days between 
| the te/le and return of each writ, A rule may be 
EB given on the return day of the ſecond, with the clerk 
iy of the rules; when expired, ſign judgment; but then 
iN it muſt be four days after the quarto die poſt of the 
1 return of the ſecond ici. fa. if there be two; if not, 
=: > four days after the quarto die poſt of the firſt, if re 
* | turned ſcire feci, | | 
"8 45 to tee A ſcire facias was teſted, making both the 1%. 
and return, and return incluſive of the fifteen days, and held well. 
. Salt. 599, 2 Jones 228, | 3 


if Plaintiff or Defendant die after Interlocutory, and 
| before Final Judgment, how 16 proceed, 


j | | ds At common law, the death of either party abated 
| an executor or the ſuit; but now it is otherwiſe by the ſtatute 8 & 9 


[of 9 W. 3. c. 10. ſ. 6. which enacts, that if any plaintiff die 
„ tory judgment, after interlocutory and before final judgment, the ac - 
_ tion ſhall not abate, if it might originally be proſecu- 
1 ted by the executors, &c. of ſuch plaintiff; and if 
_ the defendant die after interlocutory and before final 
„ judgment, the action ſhall not abate, I it might 


originaliùy be proſecuted againſt the executors, &c. of 
ſuch defendant ; and the plaintiff, or, if he be dead 
after ſuch interlocutory judgment, his executors, 
* | &c. may have a /cire factas againſt the defendant, 
108 if living, after ſuch judgment; or if he died after, 
then againſt his executors, c. to ſhew cauſe why 
damages in ſuch action ſhould not be aſſeſſed and 
200k : | recovered, | | 5 
"Mi How to proceed If the plaintiff dies after interlocutory judgment 
0 if plaintiff dies. ſigned, and before inquiry, make out the following 
ſci. fa. and if not returned ſcire feci, make out an 
alias, and proceed to judgment in the ſame man- 
ner as before ſtated. 5 IS 

Sei. fa. by an George, the third, &c. To the ſheriffs of Lenden, 
eee Are greeting: Whereas S. J. lately in our court before 
judgment, and us, at Maſiminſler, by bill without our writ, im. 
before Oy | | pleaded 

executed. Abs 


Stire Fatias. _— 


pleaded J. H being in the cuſtody of the marſhal 
of our Marſhalſea before us; For that whereas, 
(here recite the whole declaration) to the ſaid S. F. 
his damage of 50ʃ. as he faid, and thereupon he 


brought ſvit, &c. and ſuch were the proceedings 
in our faid court before us at Veſiminſter, that af - To be ſięned 


a 1 7 « and ſealed, with 
ter warde, to wit, in Hilary term, laſt paſt, it was . ge. rug 


conſidered by our ſaid court before us, that the ſcid n e. 


S. ought to recover his damages by occaſion of the 


premiſes; but becauſe it was unknown to our faid 
court before us, what damages the ſaid S. had ſuſ- 
tained by means of the premiſes aforeſaid, we com- 
manded you, that by the oaths of twelve good and 
lawful men of your bailiwick, you ſhou!d diligently 


inquire what damages the ſaid S. had fuſtained, as 


well by occaſion of the premiſes, as for the coſts 
and charges by him laid out about his ſuit in that 
behalf; and that you ſhould ſend the inquilition, 


which you ſhould thereupon take, to us at Heſi- 


minfler, at a certain day now paſt, under your ſeal, 
and the ſeals of thoſe, by whoſe oath you ſhould take 
that inquiſition, together with our writ to you for 
that purpoſe directed, as by the record and proceed- 
ings thereof, remaining in our ſaid court before us, 


at MWeſiminſter aforeſaid, more fully and at large ap- 


pears ; yet inquiſition of the ſaid damages ſtill re- 
mains to be made; and the ſaid S. after interlocu- 
tory judgment had been given in form aſoreſaid, and 
before the return of our ſaid writ of inquiry by us 


to you ſent as aforeſaid, for the purpoſe atoreſaid, 


died b, having firſt duly made his laſt will and teſ- b Inteſate and 


tament in writing, and appointed 'F. B. ſole exe- adminiſtration of 


cutor thereof, upon whoſe death the ſaid J. B. duly „ 


proved the ſaid will, in the prerogative court of the tels, rights and 


Archbiſhop of Canterbury, in due form of law, and credits, which 
took upon himſelf the burthen of the execution 


were of the 2 
b ” S. he ti 
thereof, as by the ſaid J. B. we are given to un- „ 
derſtand, and be informed, whereſore the ſaid 7. B. by Thoms, ß 
executor as aforeſaid, hath humbly beſought us to d de eb. 


provide him a proper remedy in this behalf; and biſhop of Canrer- 


we being willing, that what is juſt and right ſhould bury. primate of 


b all England, aad 
CE metropolitang 
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committed and be done, command you that, by good and lawful 


graoted to J. B. men of your bailiwick, you make known to the ſaid 

* —_— 7. H. that he be before us at Weſtminſter, on 
23 by the ſaid next after to ſhew if any thing he has or 
J. B. we ger. knows to ſay for himſelf, why the damages in the 
Hand, Ge. ſaid action ought not to be aſſeſſed and recovered 
z Will. zzs. by the ſaid J. B. executor as aforeſaid, according 
to the form of the ſtatute in ſuch caſe made and pro- 
vided, if it ſhall ſeem expedient for him ſo to do; 
and further, to do and receive what our ſaid court 
before us, ſhall then and there conſider of him in 
this behalf; and have there then the names of them 
by whom you ſhall ſo make known to him, aud 

this writ. Witneſs; &c. Stormont and Way. 


Of Defendant's Appearance, 


"The defendant appears by delivering a note in 
writing to plaintiff's attorney, and a memorandum or 
minute on a 2s. 6d. ſtamp muſt be filed, and the 
proceedings are not in this caſe to be filed with the 
clerk of the papers, but delivercd to the attorney on 
each ſide. | 

Declaration. Londen. (i.) Our lord the king ſent to his 
| ſheriffs of London his writ, cloſed in theſe words, to 
wit, (here ſet forth the two (ci, fa.'s as far as the re. 
turn of the ſecond, exactly as on the roll), then ſay: 
If defendant ap- And the ſaid J. being ſolemnly called, comes by 
mayo ha FJ. T. his attorney, and thereupon the ſaid 7. B. 
executor as aforeſaid, prays that the damages in the 
ſaid action may be aſſeſſed, and be recovered by him 

the ſaid J. according to the form of the ſtatute 
in that caſe made and provided; and the ſaid 7. 
brings into court here the letters teſtamentary of the 
faid S. J. whereby it fully appears to the court here, 
that the ſaid J. B. is executor of the laſt will and 
. teſtament of the ſaid S. and hath the adminiſtration 

thereof, Oc, | 1 ghd 

If no appear If the defendant dogs not plead after the rule is 
-rony mr expired, then ſign judgment as in common caſes on 
Met 2 25. 64, ſtamp, and give notice of executing the 
- writ of inquiry, and proceed to final judgment 3s 


greeting: Whereas A. B. lately in our court before 


Stire Fatias. | | | 443 


jn other caſes, Vide the form of the writ in Lilh's 
Entries 609. 5 = | 

After final judgment is obtained on the inquiry, How to make 
enter the ſame on the ſcire facias roll; therefore ſup- _ Fre _ | 
poling it to be carried in, take the inquiſition to“ Tenet 
Weſtminſter for that purpoſe, pay 2s. bd. the award 
of the inquiry, inquiſition, and final judgment is to be 
added. | 


Grarge the third, &c. To the ſheriff of Middleſex, Scire facies _ 
againtt an admi- 
niftrator of the 


us at Weſtminſter, by bill without our writ, impleaded gefendant, dying | 


C. D. being in the cuſtody of the marſhal of our after interlocus 
Marſhalſea before us: For that whereas (here go to Judgment 
the end of the declaration) to the damage of the | 
ſaid 4. B. of 20l. as he ſaid, and thereupon he 


brought ſuit, Sc. and ſuch proceedings were there- 


upon had in our ſaid court before us at Meſtminſter, 
that afterwards, to wit, in Hilary term laſt paſt, it 
was conſidered by our ſaid court before us, that the 
ſaid A. B. ought to recover his damages by occaſion 


of the premiſes ; but becauſe it was unknown to our 


ſaid court before us, what damages the ſaid A. B. 


had ſuſtained by occaſion of the premiſes aforeſaid ; 


- 
— 


we therefore commanded you, that by the oaths of 
twelve good and lawful men of your bailiwick, you 
ſhould diligently inquire what _— the ſaid 4. 
B. had ſuſtained, as well by occaſion of the faid 
premiſes, as for his colts and charges by him about 
his ſuit in that behalf expended, and that you ſhould 
ſend the inquiſition which you ſhould thereupon take 
to us at Weſiminſter, on next after 5 
under your ſeal, and the ſeals of thoſe by whoſe oath 
you ſhould take the ſaid inquiſition, together with 
that writ. The ſame day was given to the ſaid A. B. 
c. as by the record and proceedings thereof, tre- 
maining in our court before us at Meſiminſter, ma- 
nifeſtly appears; and the ſaid C. D. after interlo- 
cutory judgment had been given in form aforeſaid, 
and before any inquiſition taken on our ſaid writ of 
inquiry by us to you ſent, for the purpoſe afore- 
faid, died inteſtate, and adminiſtration of all and 

| : | | ſingular 


Stire Fariad. 


J 
ſingular the goods, chattels, and credits of the [aid 
C. D. bath been granted to MH. D. the widow and 
relict of the ſaid C. D. as we have been given to 
underſtand and be informed; and becauſe we being 
willing that thoſe things, which in our ſaid court be- 
fore us ſhould be duly executed, we command you, 
that by good and lawful men of your bailiwick, you 
make known to the ſaid H. D. adminiftratrix as 
aforeſaid, that ſhe be before us at YY/eſtminſter, on 

next after to ſhew if any thing ſhe 
has, or knows, to ſay for herſelf, why the ſaid 
damages in the ſaid action ought not to be aſſeſſed, 
and by the ſaid A. B. recovered, according to the form 
and effe of the ſtatute in ſuch caſe made and pro- 
vided, if it (hall ſecm expedient for him ſo to do, 
and further to do and receive what our ſaid cout 
before us ſhall then and there conſider, &c, (as in 
the other), Vide Salk, 315. 


Proceedings againſt Bail, 
Tux bail ſtipulate by their recognizance in this 

triple alternative, That the defendant ſhall, if con- 
demned in the attion, ſatisfy the plaintiff” his debt and 
coſts ; or, that he ſhall ſurrender himſclf a priſoner ; er, 
that they will pay it fer him : and when judgment is 
obtained, they ſtand liable to perform this contract, 
and may be compelled ſo to do; but before any im- 
mediate proceeding can be had againſt them, a captas 
ad ſatisfaciendum muſt be ſued out againſt the de- 
fendant, into the county where the original action is laid, 
and left for a return of un eſt inventus by the ſheriff of 
that county in his office, four days excluſive of the return 
day; the bail not being bound to render the princi- 
pal, until they know what execution the plaintiff 
chuſes to take out. 3 Burr, 1300. Salk. 559. No 
execution but a ca. ſa. has effect to fix the bail, all 
others aiming at ſatisfaQtivn by a ſeizure of the de- 
fendant's property, whereas this writ amounts to 
a demand on him to ſurrender himſelf a priſoner, 
which if not done by the return thereof, the bail 


(who may, on their own authority, take the defend- 
| ant 
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ant into cuſtody, and by ſurrenderiag him diſcharge 

themſelves) having, it is preſumed, made their elec- 

tion to perform the condition of their recognizance. 

The recognizance being thus forfeited, the plaintiff 

may either bring his action of debt thereon, or pro- 

ceed by ſcire facias againſt the bail, commanding 

them to ſhew cauſe why the plaintiff ſhould not | 

have execution againſt them for his debt and damages. „ 
But before a ſci. fa. is ſued out, or a#7ion com- flow to proceeds 

menced, it is neceſſary to make an entry of the re- f 

cognizance with the clerk of the judgments; and 

the roll ought to be docquetted, and carried in, the 

form of which ſee afterwarcs. | 


Hnw to proceed by Action. 

The only difference in the commencement of this By aQion, 
action from that of all others by bill is, that the 
following ac etiam muſt be inſerted in the body of 
the latitat or other proceſs iſſued on this occaſion, 
notwithſtanting the defendants are not arreſted 
thereon, but only ſerved with copies, v:z. in purſu- A etiam. I 
ance of R. E. 15 Geo. 2. after the words in a plea of . 
treſpaſs, there ſhall be inſerted the following clauſe, | | 
« and alſo to a bill of the ſaid plaintiff, againſt the 
« ſaid defendant, in a-plea of debt upon recogni- | 
« Zance, according to the cuſtom of our court, be- . | 
« fore us to be exhibited.” Otherwiſe the defendant, 
or his attorney, ſhall not be bound to accept a decla- 
ration in debt upon ſuch recognizance. id. | 

If this clauſe was not inſerted, it would be a ſur- | | | 
prize on the bail, who, not knowing the cauſe of 1 
action, may let ſlip the time allowed them to ſur- | f 
render the defendant, and thereby diſcharge them- ö 
ſelves, The bail cannot be arreſted, let the amount £ 
of the debt be what it may. | | 

The reſt of the proceedings are the ſame as in Venue, i 
other caſes, only that the venue is to be laid in | 1 
Middleſex, Salk. 564. 600. 659. Suing the bail | 4 
below pending error in parliament, is a contempt | | g 
and breach of privilege. 1 Peere Mill 685. 

A ca. ja. by original muſt have 15 days between Tefte and return 
the tete and return to charge bail, Stat. 13 Car. 2. of cn. Je 
; 3 Co A, 
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ſued on their, 
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WIS If by bill, eight days rs fufficient. Salt. 599. 602; 
Eu. "Roy, 1877. | l 


Time of render when ſued by Action. 


Time of render- It is ordered that if any perſon or perſons being, 
Ing the principal or hereafter ſhall become, bail or manucaptors in this 
where bail are uit, for any defendent in any action whatſoever, 
recognizances and ſhall be impleaded by action of debt upon the 
| recognizance in ſuch ſuit acknowledged, ſuch perſon 

or perſons ſhall have liberty to render ſuch defendant 

into the cuſtody of the marſhal of this court by the 

ſpace of eight entire days in full term, next after the 

return of the writ of latitat, or other proceſs, ſued out 

againſt ſuch bail; and upon notice thefeof given to 

the plaintiff or his attorney (in the ſuit aforetaid), all 

further proceedings againſt ſuch bail or manucaptors 

upon the recognizance aforeſaid, ſhall eeaſe. R. 


Trin. 1 Anne. 8 | 
if four daysin If there be but four days in term after the return 
term. of the writ, the defendant ſhall have eight intire days 


in the next term to render. The caſe in x Ld. Raym. 
721, was before the above rule, where it was ruled 
otherwiſe. þ D 

Bail liable for ſo It is ordered, that where the plaintiff declares for, 


woch as in the or recovers a greater ſum than is expreſſed in the 


om proceſs on which he declares, the bail all not be 

_ for, or re- diſcharged, but be liable for ſo much as is ſworn to, 

covers more than and indorſed on the ſaid proceſs, or for any leſſer 

the proceſi. ſum which the plaintiff in ſuch action ſhall recover. 
| R.. E. 5 Geo, 2. 5 

Explanation, By this rule, no perſon being bail in court or be- 

| fore a judye ſhall, upon a recovery againſt the de- 

fendant, be anſwerable for any greater ſum or ſums 

than ſworn to, or indorſed on the writ or proceſs on 

which the defendant was arreſted (although one part 

of the condition of the recognizance is to pay the 

whole condemnation money, if the defendant does 

not); and if a greater ſum be recovered, he ſhall not 

be diſcharged, but ſhall be liable for ſuch ſum ot 

ſums as ſhall be ſworn to, or indoiſed, or any _ | 

| | um 


' Proceedings againſt Bail. 


ſum that ſhall be recovered againſt the defendant in 
ſuch action wherein he became bail, together with 
coſts of ſuit. N. on the. above Rule, And the court 
ftaid proceedings on the recognizance, on _— 


449 


of the debt ſworn to, and colts. Fackſon v. Haſſell. 
Dougl. 330. | | ; 
How 10 proceed by Scire Faciat., ** 


The regular mode of proceeding againſt the bail 
by /ci. fa. by bill is, firſt get the bail piece from the 
judge's chamber's (if not already taken away), and 
take the ſame to Meſſrs. Provo and Mebb, who file 
it, pay them 44. per term. But if the bail be juſ- 
tified in court, then get the ſame of the maſter's 


_ clerk, pay him 15, and file it with Provo/i and Webb 


(copy it firſt), and only proceed againſt thoſe that 
juſtified (if there are more on the bail-piece), as 


they who did not juſtify may get leave to be exone- 


rated nunc pro tunc. 4 Burr. 2107. Humphry v. Leite. 
Then enter upon the roll, the declaration and re- 
cognizance of bail, with a memorandum of the term 


Proceedings by 
ſci. fa. againſt 


bail by bill. 


the declaration is of ; which is to be docketed and 


filed in the treaſury chamber; in this caſe you will 


be obliged to pay a poſt docket, therefore get a num- 


ber roll as of the term the declaration is of, at 


Mr, Way's office, pay 4s. 8d. and make a docket 
paper thus: | 
Entries of A. B. gentleman, one, &c. of the term of 


the Holy Trinity, 31 Geo. 3. 1790. 


Middleſex . Entry of a recognizance of bail between a Where the 


Noll. 860. 

But if you have already carried in any rolls of 
that tetm, then your docket muſt be the further 
* entry of, &c.” Take the roll to the clerk of 
the judgments, and he will enter the recognizance, 


J. A. plaintiff againſt C. D. and E. F. bail of J. C. venue is laid. 


pay 25, and mark the roll, for which pay 15. more, 


= take it to the treaſury at //tmin/ler, and 
E if, 2 | 
; | Go = a 


if for a further entry ; if not 35. for the docket, 


1 

f 

5 

t 

15 
1 

+ ” 

"hs 

We 
7 

Ll 
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Roll and ca. ſa. 


85 need not be filed 


till replication, 


Proceedings againſt Bail. 


The carrying in the roll is now diſpenſed with, 
but not the entry, and it ſeems if it is filed any time 
befare replication, it will be ſufficient, if the bail plead 
nul tie] record; nor is there any occaſion to file the 


cn. ſa., till replication. 3 Burr. 1360. Hunt v. 


Entry of recog · 


Coxe, | 

As yet of the term of the Holy Trinity, 31 Geo, 3. 

I790. Winch Zo lord Kenyon. . rein , 
Londen, (ſs.) Be it remembered, That on Friday 

next after the morrow of the Holy Trinity in this 

ſame term, before our lord the king at Vęſiminſter, 

comes Jobn Denn, by J. K. his attorney, and brings 


into the court of our ſaid lord the king, before the © 


king himſelf now here, his certain bill againſt Richard 
Fenn, being in the cuſtody of the marſhal of the 
Marſbalſea of our lord the now king, before the 
king himſelf, of a plea of treſpaſs on the caſe; and 
there are pledges for the proſecution, to wit, John 


Doe and Richard Roe; which ſaid bill follows in theſe 


Recognizance of 


bail, ; 


words, to wit, London, (ſs. ) here enter the declaration 
to the words ſuit, Sc.” | 
And the ſaid Richard Fenn, by J. K. bis attorney, 
comes and defends the wrong and injury, when, Cc. 
and thereupon John Fraſt, of, &c. and Richard Mills, 


of, Sc. (the bail und addition exactly as in the bail. 


piece) came into the court of our ſaid lord the king, 
before the king himſelf at J/2Aminſer, in their own 
proper perſons, and became pledges and bail for the 


ſaid Richard; and each of them became pledge and 


bail for the ſaid Richard; that if it ſhould. happen 
that the ſaid Richard ſhould be convicted, at the ſuit 


of the ſaid John, in the plea aforeſaid, then the aid 


bail conſented, and each of them conſented, that all 


| Tuch damages as ſhould be adjudged to the ſaid Jobs 
| in that behalf, ſhould be made of their and each of 


their lands and chattels, and levied to the uſe of 
the ſaid John, if it ſhould happen, that the faid 
Richard ſhould not pay the ſaid damages, or rendet 


| himſelf to the priſon of the marſhal of the Marſbal- 


fea of our lord the king before the king himſelf on 


that occaſion. _ 
| 12 As 


m_ 
a 
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As ſoon as the entry of the recognizance is made Sei. fa. how 
and entered, and the ca. ſa, returned by the ſheriff, ſued out by bill, 
prepare a fi. fu. againſt the bail (which muſt be 
ie in Middleſex, although the action was laid in 
Londen. 1 Burr. 409. Bond v. Iſaac. Salt. 600. 659. 

And if there are fifteen days between the teſte of the 


Ft, and return of the ſecond by bill, it is ſufficient, 


without regard. to the number of days between the 

tefle and return of each. Str. 1139.). Ingroſs it on a 

25. bd. ſtamped parchment; Meſſts. Proveft and Webb 

ſign it, pay 1s. 8. ſeal 7d. It may be teſted on the re- 

turn day of the ca. /a. if by bill, if by original, on the 

quarto die poſt of the return day; leave it at the 

ſheriff's office for a return of nil; (if you mean not 

to ſummon the bail,) pay 2s. On the return day, Alias & reftee. 

ſue out an alias, teſte it on the return day of the fit / 

ſci. fa. ſign and ſeal it, and leave it (four days exclu- 

ſtve before the return) at the ſheriff's office, who will 

return it. Vide R. E. 5 Geo. 2. | | 
But if you have only one ſci. fa. which is to be rf only one 

returned {cire fect, get a ſummons thereon from the fei. fe. 


ſheriff, directed to an officer, who will ſummons 


the bail ; and the ſummons is good, if left on the day 
of the return ſedente curia; but this ci. fa is to be 
left in the ſheriff's office four days excluſive before 


the return. R. E. 5 Geo. 2. Pay for ſummons 25. 44, 


Officer for ſummoning each 57. 

George, &c. To the ſheriff of Middleſex, greet- Sci .. in caſe, 
ing: Whereas John Denn, lately in our court be- | 
forE us at Meſiminſier, by bill without our writ, 


and by the judgment of the fame court, recovered 


apainſt Richard Fenn *, 251. for his damages which a If the action 
he ſuſtained as well by reaſon of the not performing be in debt. tay, 
certain promiſes and undertakings made by the ſaid ,, a 
Richard to the ſaid John, as for his coſts and charges « 100l. 4 4 
by him about his ſuit in that behalf expended, 22 
whereof the ſaid Richard is convicted, as appears to « 2 9 
us of record; and although judgment thereof be “a. wel: by 
thereupon given, yet execution of the damages, 1495 of 12 
aforeſaid, til} remains to be made to him the ſaid 4. — 
Jen : And whereas John Froſt, of, &c, and Richard for bis ce 
N | Ailli, 


0 


— — —— — —— D— — — — — I — — —— 
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t and charges Milli, of, Ec. lately, (that is to ſay) in Trinity term, 


| b As well the ſented, that“ all ſuch damages as ſhould be ad- 


- Y 2 om in the 3ſt year of our reign, in our ſaid court be- 
« behalfexpend- fore us at 1Veſiminſter, came perſonally in their own 
« ed, whereof Proper perſons, and became pledges and bail, and 
Fa = me Ri- each of them became pledge and bail, for the 
” N ſaid Richard, that if it ſhould happen the ſaid 
« &c,” and oy Richard ſhould be convicted at the ſuit of the ſaid 
afterwards, debe John, in the plea aforeſaid, then the ſaid John Froſt 


and damages, and Richard Mills conſented, and each of them con- 


ſaid debt, a all judged to the ſaid John, ſhould be made of their, and 
OTIS 8 of their 2 chattels, and levied to the 
uſe of the ſaid John, if it ſhould happen that the 
ſaid Richard ſhould not pay the ſaid damages, or 
render himſelf to the marſhal of our priſon of the 
Marſbalſea before us, on that occaſion, as by the 
record of the ſaid recognizance now remaining in 
our ſaid court before us at Meſtminſier fully appeats. 
| Yet the ſaid Richard hath not yet paid the ſaid da- 
© Debt and da- mages“, or any part thereof, to the ſaid John, or 
— rendered himſelf to the marſhal of our priſon of 
the Marſhalſea before us on that occaſion, as we 
have received information from the ſaid Jab; 
wherefore the ſaid John hath humbly beſought us 
to provide him a proper remedy in this particular ; 
and we being willing that what is right and juſt 
4 If an alias, fay ſhould be done, command you 4, that by honeſt and 
2 e e la wſul men of your bailiwick, you make known to 
6 manded you,” the ſaid John Froſt and Richard Mills, that they bo 
before us at Meſiminſter, on next after | to 
ſhew if they have or know, or either of them hath or 
knoweth, of any thing to ſay for themſelves or him- 
ſelf, why the ſaid Fohn ought not to have his exe- | 
cution againſt the ſaid Fohn Freſt and Richard Milis 
e debt and for the © damages aforeſaid, according to the force, 
form, and effect of the ſaid recognizance, it it 
ſhall ſeem expedient for him ſo to do, and further 
to do and receive all and ſingular thoſe things. 
which our ſaid court before us, fall then and thee 
conſider of them in this behalf. And have there 
then the names of thoſe by whom you ſhall fo cauſc 


* 


* 
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it to be made known to them; and this writ, Wit- 55 
neſs, Cc. 2 © Stormont and Way. | 
Middleſex, ſei. fa. for John Denn againſt John Precige 
Froſt and Richard Mills, bail of Richard Fenn, for 51 
25ʃ. damages, returnable on next after | 
8 | F. K. attorney. 
The ſcire factas, if it be by hill, muſt be return- 
able on a day certain; by original, on a general re- 
turn day, ubicunque, 2 Lill. 499. Ks 4 
On the return day of the firſt ſci. fa. if it be re- Ryo for Judge | 
turned ſcire feci, or on the return day of the alias, 7 
if returned nihil, give a rule thereon, which is | 
wrote on a piece of plain paper thus: Denn againſt | 
& Frofl and another bail of Fenn, Rule on ſci. fa.” 
The clerk of the rules enters it, pay 1s. 10d. it 
expires in four days excluſive (Sunday, or a dies Sunday. 
non, no day); having got the return from the ſheriff, 
enter a part of the firſt ci. fa. as far as the ſum re- 
covered on the roll, take fame to the clerk of the 
judgments, who will enter and mark the roll, pay 
25, an execution may then be ſued out againſt them, 
either a fl. fa. or a ca. ſa. Str. 1139. Elliot v. Smith. 
1 Lev. 225. And though the ſci. fa, be againſt 
both, yet execution may be levied on one, 1 Sid. 


39. 1 8 
But if there be a 1:1 returned on the firſt ſci. fa. 
then no rule is given, until the return day of the 


| 

alidt. 5 1 

5 Middleſex, (i.) Our lord the king ſent to his Entry of two ſci, 

d ſheriff of Middleſex his writ cloſed in theſe words, 8 4 
f to wit, George, &c. (copy to the end of the firſt * ge 
- ſei. a.) Ar which day before our lord the king at Fw ; 
. Meſiminſter came the ſaid John Denn, in his proper 1 
s WW perſon, and the ſheriff, to wit, . 

, and pe „ , ſheriff of the ſaid i 
it county, returned to us, that the aforeſaid Fahy | 
et Frefl and Richard Mills had not, or had either j 
9 of them any thing in his bailiwick, where or by 

16 


which he could give them or either of them no- 
tice, as by the ſaid writ he was commanded, nor 
were they, or was either of them, found in the ſame: 

; Gg3 Therefore, 
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US Award of the Therefore, as before it is commanded to the faid 
Fs llias. ſheriff, that by good, c. he make known to tbe 
5 5 ſaid John and Richard that they be before our lord 
1 The return of the king at Veſiminſſer, n“ next after 

j the alias, to ſhew in form aforeſaid if, &c. and further, G, 


i | | the ſame day is given to the ſaid Fohn Denn there, 
'. _= &c. At which day before our ſaid Jord the king 
Hl at We/tmin/ler, came the ſaid John Denn, in his own 
is | proper perſon, and the ſheriff as before returned, 
1-0 that the ſaid John Froft and Richard Mills had not, 
"i | or had either of them any thing in their bailiwick, 
where or by which he could give them or either of 

them notice, as by the ſaid writ he was commanded, 

| nor were they, or was either of them, found in the 
Defau't of bail, ſame. And the (aid John Froſt and Richard Milli, al- 
+ though on that day ſolemaly required, came not, 

Judgment on Nor did either of them come, but made default. It is 
the ci. fa, therefore conſidered that the ſaid Fohn Denn have 
his execution againſt the ſaid John Frojt and 

Richard Mills of the damages aforeſaid, accoiding 

to the force, form, and effect of the recognizance 

aforeſaid, by the default of the ſaid Fohn and 

| Richard, c. | 

6 Tf only one ſci, If there be only one ſci. fa. and it is returned 
* ee ſci. ſci. feci. ſtop at the end of the ſheriff's return, and 
ö — * "then fay: And the ſaid J. F. and R. AM. al- 
& though on that day ſolemnly required, did not, 
Judgment, nor did either of them come. It is therefore 
t conſidered that the ſaid ohn Denn have execution 
b debt and © apainſt the ſaid J. F. and R. M. of the b damages 
ec aforeſaid, according to the force, form, and 
is effect of the ſaid recognizance, by the default 

« of the ſaid John and Richard, Sc.“ res” 


If 2 Sci. Fa.'s be of different Terms. 


If two ſci. a.: If there be two ſci. fa.'s iſſue of different terms, 

of different the fir/{ muſt be entered of the term wherein it 

| ory arg is returnable, and an award of the ſecond is ſufficient, 

: without ſetting it forth at large; N. on R. 5 Geo. 2. 


docket it, and let the clerk of the judgments * 
| $ OO. the 
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the firſt writ at the time of the docket ; this will 
fave a poſt term; and in the next term on the return 
of the ſecond, the clerk of the treaſury will enter 
the award of the judgment on the ſame roll, after the 
rule is expired. | Ia 21 1 0 


How to appear. 


If the bail appear, which is frequently the caſe, How to 
to get a term of the plaintiff, it is done by a note in | 
writing, and there are no coſts to be paid by them, 
unleſs they plead. 8 & 99 W. 3. c. 10. ſ. 3. | 
If they appear, deliver a declaration upon treble Ii bail appear, 
1d. give a rule to plead, and demand a plea as in dee. 
other caſes ; if the declaration be not delivered eu 
days extluſrve before the end of the term, the de» 

 fendant will be entitled to an imparlance. | 5 
Michaelmas term, in the 32d year of the * ag 1 
king George the third. Stormont and Way. „ 
iddleſex, (ſ5.) Our lord the king ſent to his Declaration. 
ſheriff of Midaleſex his writ cloſed in theſe words, 
to wit, George the third (copy the ' firſt ſci. fa. 
and the return, to Stormont and Way, and the 
award of the ſecond as far as the ſheriff's return 
the ſame day is given to the parties aforeſaid, c. 
(then ga on thus :) At which day before our lord 
the king at Weiminſter, came as well the ſaid Jobn 
Denn, in his proper perſon, as the ſaid John Fraſt, 
and Richard Mills, by G. D. their attorney, upon 
which the ſaid John Denn prays, that execution may 
de adjudged to him, of the damages aforeſaid, ac- 
_ cording to the force, form, and effect of the ſaid 
recognizance, c. 1 
The declaration may be intitled of the term ge- How to intitle 
zerally, although the ſci. fa. was returnable the laſt he declaration. 
return of the term. 3 Wilſ. 154. Is 


What Bail may plead in Diſcharge. 


Tue bail may plead that no ſci. fas ever iſſued What the bail 
againſt the defendant ſecundum cutſum curizz that 2 plead. 
W « be 


appear, 
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ce be died ' before the ca. ſa. oa returnable h Ro 
Abr. 336.; that the plaintiſſ had other execution againſt 
bim; that the defendant paid the money recovered, 
1 Noll. 336. J. 31. 4 & 5 Ann. 4. 16. / 12. er 6 
render of the principal, 3 Lev. 352. But they can- 
not plead, that the principal died before the return of 
the ſci. fa. becauſe if he died on the return day of the 
ca. ſa. the bail are liable. 2 L i,, 67. They may 
plead nul tiel record, or a releaſe to the defendant, 
1 Rell, 336. l. 35. Thompſon's Ent. 385. Theſaur, 
Breu. 265, 2 Maid. 312. Latch. 149. Roll. Rep. 
| 897. Lord Ray. 156. | | g 
How replication ' To a plea of ſci. fa. againſt bail, that the prin- 
4 gel, Cipal died before the return of the ca. ſa. a replica- 
of ſei. fa, tion fiating a particular ca. /#. and that the prin» 
CTipal was alive at the return of that ca. /a. muſt. 
conclude with an averment. #enderſon v. Withy, 

4 | Term Rep. 2 F. 576. 5 — | | wy, 
—— below not If there be error brought by the principal, which 
ma perky ceft?, is afterwards nonproſſed with cofts, yet the bail in 
the original action are not liable to the » coſts, be 

cauſe they only became bound in that action. 


; How 10 proceed when taken Ly Original. 


How to proceed The ca. ſa. muſt be returnable on a general ri. 
by original, urn day, ubicungue, &c. and muſt have fifteen days 
between the teſte and return. Stat. 13 Car. 2. 
c. 2. This is much eaſter than the other, as the 
filacer (Mr. Adams in Pump Court) enters the te- 
cognizance, and dockets the roll; therefore, after 
your ca. ſa. is returned non eff inventus againſt the 
principal, take it to him for the po fa. who 
will make it out, pay 6s. 2d. ſeal 7d. leave it 
at the ſheriff's office: when it is returnable, apply 
to ſheriff for it; if nihil is returned, then make out 
an alias yourſelf, which is a copy of the firſt, except 
&« therefore ' we command you as formerly we have 
% commanded you, being added; ſign it with Meſſrs. 
Provoſt and Webb, pay 15. 8d. ſeal 7d. N. B. The 


| filacer does not make out the alias, and this agrees 
| with 
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with the practice in the C. P. the prothon. figns the 
alias, and nat the filacer . 

Aſter the return of the ſecond ſci fa. nihil, ot Rule for Judge 
of one ſci. feei, give a rule on the ſci. fa., as before, meats | 
on the quarto die poſt of the return-day, at the clerk _ 
of the rules, which expires in four days after that 
day ( Sunday or a dies non excepted) z then enter the 
ſame on the roll (if no appearance), and take it 
to the clerk of the judgments, Who enters ſame, 


pay 2% 
| Of the Appearance. 


If the bail appear to the ſci. a. they do it by:a Appearance, 
note in writing, delivered to the attorney for the | 
_ plaintiff, as by bill, but remember they are fixed for 
the debt and coſts ihe original action. V. B. A 
memorandum or warrant ſhould be filed. a 
It ſeems the filacer has received appearances for 
bail. But there never was an inſtance of C. B. being 
filed. I ſhould file a warrant on a 25. 64, ſtamp with 
the perſon who ſigned the alias. 0 7 WES: - | 
The condition of the recognizance by original Cannotlevy cofts 
differs widely from that by bill, as the former is in on 2 fei, . 
a penalty, and the laiter generally to render; there- — 
fore it became a queſtion, whether levying againſt there is a pe- 
the bail, the ceſis of the ſci. fa. out of the penalty naliy. 
was legal; and it was held, that though equitable - 
coſts may be levied out of the penalty of a bond, yet 
jt was too hard to ſuffer it to be levied againſt the 
bail; and the overplus money was reſtored to them. 
Str. 826. Baldwin v. Morgan. 5 
If execution iſſue againſt the bail, and no ſatiſ- Principal may 
faction from them, yet the plaintiff may take the be taken. 
principal. 2 Cro. 320. 549. 1 Sid. 107. If one 
of the principals be taken, and not the other, the 
bail are nat diſcharged, 2 Lev. 195. 


Fi. fa. in caſe. Ca. ſa. in caſe. To be ſesled 
| George the third, by George the thi:d, Cc. only ingrofled on 
| the grace of God of To the ſheriff of Mid- ** 54: amp. 
1 ar Great | dlejex, 


— 


} 
* i 160 
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Great Britain, France, 
and Ireland, king, de- 
fender of the faith, &c. 
To the ſheriff of Middle- 


fex, greeting: We com- 


mand you, that of the 
goods and chattels in 


your bailiwick of Fohbn 
Froſt and Richard Mills, 


the bail of Richard Fenn, 


you cauſe to be made 


40l. which John Denn, 
Jately in our court be- 
fore us at Veſiminſter, 
recovered againſt the ſaid 
Richard Fenn, as well by 
means of the not per- 
forming certain promiſes 
and undertakings lately 


made by the ſaid Richard 


Fenn to the ſaid Fohn 


Denn, as for his coſts 


and charges by him 


about his ſuit in that be- 
| half expended, whereof 


the ſaid Richard Fenn is 
convicted, as appears to 
us of record: 


dleſex, greeting: We 
command you, that you 


take John Froft and 


Richard Mills, the bail 
of Richard Fenn, if 


they be found in your 


bailiwick, and ſafely 
keep them, fo that you 
have their bodies before 
us at Weſiminſter, on 
next after 
to ſatisfy John Deyn 
Tool, which the ſaid 
John Denn lately in our 
court before us, reco- 
vered againſt the ſaid 
Richard Fenn for his 
damages which he ſuſ- 
tained, as well by means 
of the not performing 
certain promiſes and un- 
dertakings lately made 
by the ſaid Richard 
Fenn, to the ſaid John 
Denn, as for his coſts and 
charges by him about his 


ſuit in that behalf ex- 


pended, whereof the ſaid 
Richard Fenn is convict- 
ed, as appears to us of 


record: 


And whereupon it was conſidered in our ſame 
court before us, that the ſaid John Denn have his 
execution againſt the ſaid John Froſt and Richard 
Hills for the ſaid damages, coſts, and charges, 
according to the force, form, and effect of a certain 
recognizance acknowledged by them the ſaid John 
Froſt and Richard Mills in our ſaid court before us, 


for the ſaid Richard Fenn, at the ſuit of the ſaid 
John Denn, in the plea aforeſaid, by the default 


of 
the 


„ id ĩ At 
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15 ſaid Jobn Froſt and Richard Mills, as likewiſe - 


appears to us of record; 
and have you that money 
before us at Weſtminſter, 
6 next after 
to render to 
the ſaid John Denn for 
his damages, coſts, and 
charges aforeſaid ; and 
have there then this writ. 
Witneſs, &c. 
Stormont and muy. 


7. ſiatum fi. fa. 


After the words (/or 
the debt and damages a- 


foreſaid) ſay, And our 


ſheriff of Middleſex, at 
a certain day now-paſt, 
returned to us, that, the 
ſaid John Froſt and 
Richard Mills had not, 
or had either of them, 
any goods or chattels in 
bis bailiwick, whereof he 
could cauſe to be levied 
the damages. aforeſaid, 


or any part . 
whereas it is teſtified in. 


our ſame court before 
us, that the faid Fohn 


| Froſt and Richard Mills, 


have ſufficient goods and 
chattels in your baili- 


wick, whereof you may 


and have you then there 
this writ. Witneſs Llayd 
lord Kenyon at  Weſt- 
minſier, the 13th day of 
Fuly, in the 3ift Jus of 
our reign. 

Stormont and Way. 


Talaue, ca. ſa. 
Aſter the word (record) 
ſay, „And our ſheriff 
of Middleſex, at a cer- 
tain day now paſt, re- 


turned to us, that the 


ſaid John Froſt and 
Richard Mills were not, 


nor was either of them, 


found in his bailiwick, 
whereupon on the be- 


half of the ſaid Fohn 


Denn it is ſufficiently 
teſtined in our ſame 
court before us, that 
the ſaid Fohn Froſt and 


Richard Mills, luck and 


ſecrete themiblons in 
your county ; and have 
then there this writ, 


Witneſs, Sc. 


cauſe to be levied the damages aforeſaid, and 
every part thereof; and have there then this writ, 


Witneſs, Tc. 


Fi. | | 


459 


Fi. fa. in debt. 


- George the third, by 


the grace of God of 
Great Britain, France, 
and Jreland, king, de- 
fender of the faith, &c. 


Ta the ſheriff of Midale- 
45 greeting: We com- 
an 


d you, that of the 
goods and chattels in 
your bailiwick of John 
Hroſt and Richard Mills, 
the bail of Richard Fenn, 


you cauſe to be made 
col. which John Denn, 


lately in our court be- 
fore us at Weſiminſier, 
recovered againſt the faid 
Rickard Fenn, for a debt, 


as alſo 151 10s. which 
were awarded to the ſaid 
John Denn in our ſame 


court before us, for his 
damages which he ſuſ- 
tained, as well by occa- 
ſion of the detaining the 
ſaid . debt, as for his 
coſts and charges by him 
about his ſuit in that be- 
half expended, where- 
of the ſaid Richard is 
convicted, as appears to 


us of record: 
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Ca. ſa. in debt. 
George, Cc. to the 
ſheriff of Middleſer, 
greeting: We command 
you that you take John 
Froſt and Richard Mills, 
the bail of Richard Fenn, 


if they be found in 


your bailiwick, and ſafe- 
ly keep them, ſo that 
you have their bodies 
before us at Weſtminſter, 
on next after 

to ſatisfy John Denn tool. 
for a debt which the ſaid 
Fobn Denn, lately in our 
court before us at Wft- 
minſter, recovered againſt 
the ſaid Richard Penn, 
as alſo 14/. 10s, which 
were adjudged to the ſaid 
John Denn in our ſaid 
court before us, far his 
damages, which he ſuſ- 
tained, as well by occa- 
ſion of the detaining the 
ſaid debt, as for his coſts 


and charges by him 


about his ſuit in that be- 
half expended, whereot 
the ſaid Richard Fenn is 
convicted, as appears to 
us of record: 


And whereupon it is adjudged in our ſaid court 


before us, that the ſaid 


John Denn have his exe- 


tion againſt the ſaid Jobn Froſt and Richard Mills 
or the ſaid debt and damages, according to the 
force, form, and effect of a certain recognizance 
acknowledged by them the ſaid John as and 


Richard 
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| Richard Mills in our ſaid court before us, for the 
ſaid Richard, at the ſuit of the ſaid John, in the plea 
aforeſaid, by the default of them the ſaid John 
Froſt and Richard Mills, as likewiſe appears to us of 
record: | 1 | en 
And have you that mo- And have you then 
ney before us at ei- there this wiit, Wit- 
minſter on next neſs, Ce. N 
after to render Stormont and Way. 
to the ſaid John, for his debt and damages aforeſaid, 
and have there then this writ, Witneſs, Cc. 
| Stor mont and May. 


N. hat Time Bail have to render the Principal, 


If the bail mean to acquit themſelves of their 
recogniaance entirely, and run 2 hazard of the 
death of defendant, then they muſt render him in 
their diſcharge, before the return of the ca. ſa. as 
the death of the principal afterwards will not di, 
2 them. 2 Will. 67. 2 Cro. 165. Jon. 139. 
Str. 511. | $69 3 
But if they do not, then they have until the How long the 
return day, if the proceedings be by bill, /zdente _ 
curia, of the firſt ſci. fa. if it be returned ſcire feci, when they ar: 
but if a nil is returned thereon, then until the fixed. 
return day, ſedente curia, of the ſecond ſci. fa. N. on 
K. E. 5 Geo. 2, And if the proceedings be by ori- 
ginal, they have till the quarto die po/t of the return 
of the firſt ſci. fa. if returned ſci, fect, if not, then 
till the guarto die poſt of the return-day of the ſecond. 
4 Burr. 2134. 1 Vilſ. 270. If an action be brough:, 
then eight days in full term, next after the return. 
R. Trin. 1 Ann. | | 
A bankrupt attending the commiſſioners may be 
taken by his bail, and ſurrendered in their diſcharge. 
Ex parte Gibbons, 1 Ath, 511. | 
Per. cur. "The bail ought to have rendered the Render after 
defendant on the quarts die poſt of the return of the cout up, vas. 
ſecond ſcire facias ſitting the court, and a render after | 
the riſing of the court at a judge's chamber, is too 
late. Simmonds v. Middleton, 1 WWilf. 270. 85 
| The 


A 
i 
Nt 


| 
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Rule to be eon The court unanimouſly agreed, that it was right 
Krued Rriftly as and neceſſary to adhere ſtrictly to the eſtabliſhed 
1 of . rules of the court relating to the time and manner g 
be ſedente curia bail ſurrendering their principal. They held, that 
on the return a ſurrender at about half an hour after eleven at 
— e, night on the laſt day, (which was the laſt day of the 
judge's cham. term), without an actual bringing the defendant into 
bers, court (which was then riſen) or before a judge (none 
being acceſſible at-that late hour) in order to have 
i an exoneretur entered upon the bail-piece, was not 
ſufficient; though it was ſo late at night as to render 
the doing this impracticable; and though the de- 
fendant was actually delivered to a judge's tipſtaff, 
and even lodged in the King's Bench priſon, that 
very night, which the bail ſwore was the utmoſt, 
that the very late notice they received. from the 
ſheriff of the ſci. fa. (which was returned ſcire feci) 
gave opportunity to them to Co. Hunt v. Cox, 
3 Burr. 1360. 4 Burr. 2134. certified by Maſter 
Otwer, that the bail has, by original, till the guar 
die poſt to ſurrender (provided it be done ſedente 


curia)., Bailey v. Smeathman. 


11 I the defendant be in the cuſtody of any ſheriff 
| nary to (other than London or Middleſex), the rule was that 


an habeas corpus might be moved for, and made 
returnable in court; but now this rule is diſuſed, 
and the bail may have a habeas corpus either in tern 
or vacation, directed to any ſheriff or gaoler in whole 
cuſtody the defendant is, to bring him before a 
Judge returnable immediately, in order to render him 
in diſcharge of his bail. 3 Burr, 1876. Betteſworth 
Vs Bell. | 


11 defendant If the defendant becomes bankrupt, and obtains 


becomes a bank» his certificate pending the action, and before the bail 
rupt and obtains 3 | 
certificate, are fixed, he may, on application by ſummons, be 
diſcharged out of cuſtody; or, if he is not ſur- 
rendered, apply to have an exoneretur entered on the 
bail-piece by ſummons, which will be ordered upon 
producing the certificate, 1 Burr, 244. M volley v. 
Cobbs & al. 4 7 oy a 5 


Lord 
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Lord Mansfield. If the certificate is obtained 
before the bail are fixed, they ſhall be diſcharged < 
but if they are fixed, before the certificate is obtain» 
ed, they remain liable. Ibid. | 

If defendant is convicted for felony, and pardoned If for felony, 
on condition of tranſportation, and a civil action is 
depending againſt him, the court will grant an 
habeas corpus, in order that he may be ſurrendered ; 
and in that caſe commit him to the marſhal, and 
order an exoneretur to be entered, and then re- 
mand defendant to the gaol from whence he came. 
Str. 1217. | | 

But if the felon is actually on board, the court 
will not grant a habeas corpus. N. B. Was he not 
on board, the habeas muſt be on the crown ſide. 
4 Burr. 2034. Fowler v. Dunn. | 

A ſoldier at large may be ſurrendered by his bail, Soldier. 
committed to the marſhal, and in/tanter ſet at large. 
And an imprefſed man under the keeper of the 
Savoy may be brought up, committed to the marſhal, 
and then he may be remanded back to the Savoy. 
Bond v. Iſaac. 1 Term R.p. 339. 


* 


How to render Defendant. 


Tux name of the cauſe, and how far the plain- How to render 
tiff has proceeded therein, is material for the judge's deſendant. 
clerk to have, if before declaration, the clerk ſhould 
have the ſum ſworn to: defendant muſt be preſent, 
and the clerk will make out the commitment and ſur- 
render, for which pay gs. 69. if one cauſe, tipſtaff 
10s. 6d. and give him 3s. 6d. for the certificate of 
the ſurrender, which be will bring with him and 
deliver yo: As ſoon as you have rendered the de- 
fendant, notice is to be given to the plaintiff 's Notice to be 
gg ks and affidavit of the ſervice thereof ſhall *v*" of the 
be made, before the bail are diſcharged, other- TY 
wiſe ſuch render is to be void. R, Trin, 1 Ann. | 
But it hath been held, that though notice is not If not; liable to 


given of the render, yet if plaintiff proceeds = coſts, or ſhall | 


— 


ab | | Proceedings * Vail: 


| beaink the bail, that ſhall not vitiate the ſurrender : 
dot the bail (hall. not be Welinereds: till they pay the 
colts. . 6 fed, 238. 
How to get an When notice has los given ts plaintiff? s W. 
mood by bil. torney of the render, make affidavit thereof, and 
wee? © «ſwear ſame before A judge; ga to the judge s.clerk; | 
where che bail-piece is filed, deliver him the afi- 
If by original davit, and he will give you the beil-piece; take 
| affidavit, to be ſame with the — of the clerk of the papers, 
| —— Rk to the. maſter, and he will enter an ,oxozereatur 
| thereon; pay him 25. 4d. file. the bail-piece with 
Meſſrs. Proveft and Webb, pay 4d.; as ſoon as the 
bait are exonerated, go to the clerł of the judgment 
office, and enter the commiltitur and ſurrender in the 
Marſhal's book, which is en neceſſary to be 
done. 1 Salt. 98. | 


In the King's Bench. N Denn v. 1 
Wotice of for- Take notice, that the eee . did this 
render. day ſurrender himſelf in diſcharge of bis bail, and' 


was thereupon committed by the honourable Ms, 
Juſtice Buller, to the cuſtody; of the marſhal, &c, 


there to remain until, &c. Dated the day of 

ba. 17 Your's, &c, 
Afawitof * F. P. clerk to J. D. of, Ge. gentleman, maketh 
ſervice, oath: and faith, that he did ſerve Mr. J. K. the 


plaintiff's attorney in this cauſe, with a true copy 
ol the notice hereto annexed, by delivering the ſame 
to the clerk or ſervant of the ſaid Mr, J. £ at his 
chambers. in Clement's Inn, 
There is no occaſion for the form of the entry in 
| the marſhal's book, as you will ſee many there. | 
May take prin» The bail may take the pringipal'on a Sunday, and 


cipal on 2 keep him-till the next day, -and then ſurrender bim, 1 
Sund y. 6 Mod. a3 1. but they muſt ſtay with him, or take t 
a note from him, eonſenting to ſtay at a lock-ups | f 

houlsy' "till: a * comes to town. 4.) non. 1 

a E 1 all f een | - 
8 {3s ads 501 belles of h 
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DF Naving Proceedings ogainſ the Bail, where a Writ 
7 y 6. ts . yo the Printipal before the Time 

expires for their Surrender. 1999 5 

The plaintiff recovered judgment againſt the prin- Proceedings = 
cipal and took out a ca. ſz. and had a non eff invmtus E RO 
teturned: of this judgment error is brought, and Hos erzficipal, id 
two days after the plaintiff ſues out a ſci. fu. againſt a 
the bai], who now moved to ſtay the proceedings 
upon the fi. fa, as is done in caſes where, pending 
error, the plaintiff brings an action of debt upon the 
judgment ; inſiſting it was more reaſonable in this 
cafe, becauſe otherwiſe the bail might Joſe the ad- 
vantage of diſcharging themſelves by a ſurrender of 
the principal, which they can do at any time before i 
the return of the ſeccnd ſci. fa. Cur. thought it rea- 
ſonable that the proceedings ſhould be ſtaid, on the 
| bails conſenting, that if the judgment be affirmed, 
they would render the principal, or give judgment 
on the ſci, fa, Sir. 419. Myer v. Arthar. 5 

It is now generally underſtood, that where error If bal apply 
is brought by the principal within the time allowed within time, the 
by the court for the ſurrender of defendant by his — as 
bail, the court will, upon application, ſtay the pro- that they pay 


_ ceedings againſt them until the writ of error ſhall er render within 
four days after 


be determined, they undertaking to pay the plainti chr - 
the damages recovered, or ond 2 within — 9 
days next after the determination of the writ of error, 
in caſe the ſame is in favor of the defendant in 
error, Capron v. Archer, 1 Burr. 340. | 1 8 
Per curiam. Where the bail do not apply tO tf they do tor 
wy the proceedings pending error, till their time *pely in time; 
to ſurrender is out, we will not give them any time 
for that purpoſe z but only four days to pay the 
money, after the judgment is affirmed. Richardſon v. 
Jelly, 2 Str. 1270, i 
: Plaintiff took out a ca. fa, 3d December, on 4th Writ of error 
a writ of error was allowed; notwithſtanding which ftops all pro- 
he called for a return of non ef? inventus, and then dal, nh oniet 
| | 22 115 at you 
| H h waiting 


. 
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cannot call for waiting till the writ of error was at an end, pro- 


the ſheriff's 
return. 


ceeded by {ci. fa. againſt the bail. The whole pro- 
ceedings were ſet aſide for the ground of them, 
viz, the return of non eff inventus was obtained after 
notice of the writ of error, which ſtopt all ſort of 
proceeding. Smith v. Nicholſon, Str. 1186. 2 Lord 
| Raym. 1260. „ 

Cannot get ca. Ca. ſa. lodged in the ſheriff 's office the 13th 

5 May; the 19th a writ of error was ſerved; the 20th 

ugh error 1 SHE | 
brought ae the plaintiff got the ca. /a. returned; and then brought 
it is left a: his action on the recognizance. Lord Kenyon, The 
we. if 's ofice. proceedings againſt the bail are clearly irregular; the 
ſheriff could not make a return to the writ until the 
20th, before which time the writ of error was allowed 

and ſerved. Rule to ſet aſide proceedings abſ. 
Perry v. Cambell & an. 3 Term Rep. 390. Str. 

| 867. S. P. Sweetapple v. Goodfellow. | 

Will not ſtay But if a writ of error is brought by the principal, 

ng era, and no bail is put in, ſo as to make it an abſolute 

till bail put in. ſuperſedeas, the court will not ſtay the proceedings 
againſt the bail. Str. 781. Hunter v. Sampſon, 

If execution. Tf plaintiff obtains execution on ſcire facias 
againſt bail, pending error, the court will not ſet 
it aſide. Str. 526. Fißber v. Emerton, | 

Where no bail is After judgment on ci. fa. againſt bail, moved to 


required, the ſtay execution, the principal having brought error 
| bail applying to 4 - P P © nen, 4 


fay proceedings and the bail undertaking to pay the condemnation- 

muſt undertake money and the coſts on the ſci. fa. in four days after 

for the coſts in affirmance: but in this caſe there being no bail on 

e the writ of error, the court made the bail undertake 

alſo to pay the coſts on the writ of error, in caſe 

the judgment was affirmed: and ſaid it was a favor 

they were aſking, and they would make them ſub- 

mit to equitable terms. Ri/ffon v. Francis, Str. 

87 43 46 4 | | - , 

Sithaew he novet The defendants brought error in X. B. and after- 

will og fay wards in parliament, and then ſuffered a non pros on 

procceoing*s the firſt writ; after this, they moved to ſtay pro- 

ceedings on the judgment pending the ſecond writ, 

which the court refuſed, being vexatious. Eu- 
WONG Vf,; twiſile 


procedbiigs iB Bail, 4467 
tile v. Shepherd. 2 Term Rep. 79. It is diſ- 
cCretlionaty in the cotirt. Similar applications were 
made and refuſed, it appearing that the writs 
of error were brought for the purpoſe of delay. 
„ 5 | | 
If the bail undertake to pay the debt and coſts If they under- 
within four days after affirianct in the exchequer cham- WO" yy _ 
ber, and the judgment is affirmed, the defendant in the r e. 
brings error in 1 the plaintiff ſhall not have lors after, it is 
execution until the affirmante there, becauſe that is 3 
the final affirmance. 5 Burr. 2819. Kerſban v. f 

Cartwright. Sts 5 | 
The plaintiff obtained judgment, and defendant where there is 
brought a writ of error, and tranſcribed, which re- judgment againſt 
mained undetermined ; defendant was ſerved with a „il qu pre. 
writ on the judgment, and for want of plea, judg- ceedings cill 
ment apainſt him by default, and execution ifſued, *ffirmance upon 
and the ſheriff in poſſeſſion. Cur. ſtayed the pro- — oe. 
r [EEE a | b 
ceedings upon it, as it would be unreaſonable that ſeſſion. 
the plaintiff ſhould proceed in executing a judg- 2 
ment, which would of courſe fall to the ground in 
caſe the original judgment ſhould be reverſed ; but 
defendant was bound not to bring a bill in equity, 
4 Burt. 2454. Taſibell v. Stone. Str. 526. 
Ibe bail will be diſchatged upon motion, if de- Peer. 
fendant becomes a peer pending the actian. Daugl. 
45. Tringer v. Shirliy. | | | | 
- Fhe defendant's attorney ſigned a cognovit, and Cognovir figned 
in it had conſented that the bail ſhould ſtand as a where defendaut 
ſecurity for the, debt. I moved the court for a rule t conſented 
to ſhew canſe why that part of the cognovit, ſo far as ſhould pay the 
to make the bail liable, ſhould not be reſcinded, and debt: cr 
why the defendant's attorney ſhould not pay the coſts ng 
| of the application; and on ſhewing cauſe, it ap- 
| peared, that the bail were exonerated by the de- 
fendant's ſurrender in due time, and notice given, 
Cur. ordered that the bail ſhould ſtand exonerated, 
and defendant”s attorney to pay the coſts of the ap- 
plication. Simpſon and another executrix v. Willi, 
If two become bail in error, they cannot ſurrender Bail in error 
the principal, though * — a bankrupt _ — farrender 


I 
ot 
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ing the writ of error, 1 Term Rep. 624. Southcrte v. 
Brathwaite z for their recognizance is to proſecute 
the writ of error with effect, or pay the condenna- 
tion with coſts, 2 Cro. 403. 3 Mad. g 7. 


. MNonpros for not Declaring. 
For not decl-- THAT upon appearance to be entered in ib. 
ing · term wherein the writ, bill, or proceſs... is return- 
able, unleſs the plaintiff in any ſuch writ, c. ſhall 
put. into the court from whente ſuch writ, &c.. did 
iſſue, his bill or declaration, againſt the perſon ſo 
arreſted, in ſome perſonal action or ejedione firmg 
of lands or tenements, before the end of the term next 
HPiolleuing after appearance, that then henſuit for 
want of a declaration may be entered aàgainſt the 
"aid. plaintiff, And the defendant in every ſuch 
writ, bill, &c. ſhall or may have judgment to recover 

coſts. Stat, I3 Gar, 2. flat, 2. Ge 2. / 2. Wy 
General role By the general rules of Jaw, a plaintiff muſt de- 
ee clare within 12 months after the return of the writ. 
months, but if But by the rules of the court, if he do not deliver 
he do not de- his declaration within two terms, the defendant may 
— ſign judgment of nonpros{ + Though unleſs he take 


terms, he may ſuch advantage of the pl ftiff's neglef, the plain- 


be #ozproſed., tiff may ſtill deliver a declaration within the year, 


Orly v. Lee, Mr. J. Buller, 2 Term Rep, 112. 

3 Term Rep. 123. Pennyv. Harvey. But if the 
matter ſhould be under accommodation, ar any 
thing ſhould prevent the plaintiff's declaring within 
two terms, he may get a ſide-bar rule from the clerk 
of the rules for further time to declare (if defendant 
be not in cuſtody), and muſt ſerve defendant's at- 

torney with a copy thereof, Pay 48 Off + | 
Bail muſtbe The defendant did not file common bail within 
— 1 two terms, and plaintiff did not declare after the end 
Able, or cannot of the ſecond term; but before the third term, des 
rer, fendant filed bail, and entered a nonpros, On mbtion 
to ſet it aſide, the maſter was of opinion, that a - 
pres could never be ſigned, unleſs bail was filed in the 

uo i” term 


} 


1 
.* * 1 7 A 1 
" 0 4 4 . 
— * 5 8 5 

2 # 1 . . 42 
* 

« , Be | | | 
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term in which the writ was returnable, Holnet v. 
a g 8 

If the defendant files common bail within the term How long to 
the writ is returnable, he has twelve months after to fign a nonpres by 
ſign a nonpros; but he cannot do it at any time 


after. | | 


If the action be by original, the defendant may By original; : 


ſign his nonpros any time before the /oign day of the 
third term, without giving a rule to declare; but an 
appearance muſt be entered the term in which the 
writ is returnable, to intitle him thereto. | 

If the writ be joint, and the appearance ſeveral, If the writ be 
the defendant cannot fign ſeveral nmproſſes. Compn Joint. 
74. 4 Burr. 2418. Pryce v. Foulkes, et all. 


Latitat againſt four, and four non - ſuits ſigned, One cannot fü 


nonpros where 


held irregular, becauſe the treſpaſs is joint, and though 27% where | 


plaintiff may count ſeverally, yet it remains joint gefendants. 
till ſevered by the court, Salt. 455. Allington v. 

Vavaſor. * 8 * | a 4 | 
Writ againſt three, one arreſted and put in bail, The like. 
plaintiff not having declared within two terms, nonpros 
ſigned by him, the other two not having appeared. 

Court were of opinion, that in a joint action, the 

plaintiff could not be nanproſſed by one, or Zr of the 

_ defendants without the others, Powel v. White et al.“ 

Dougl. 169. 1 5 „ 

The defendant and another were joined in the writ, When a Se 
declaration filed againſt the other only. A nonpros may be figned 
was ſigned for not declaring by the preſent defend- — 
ant, and held regular: and it was ſaid, that there had two. 
been caſes where notice of declaration, and even 
taking out a rule to declare againſt one defendant only, 
have been held ſufficient ſeverance of the action, ſo 
as to entitle the other to ſign judgment of nonprot, 

Roe v. Cock. 2 Term Rep. 57 _— „ | 

If defendans removes the cauſe by habeas corpus, Cannot nonprer 
he cannot nonſuit the plaintiff for not declaring, for if removed. , 
the plaintiff is not bound to follow him. Note on | 
R. Mich, 16 Car, 2. But he muſt declare in two 


terms. bid. 
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Nor can a pri- If a priſoner is ſuperſeded on filing common bail, he 
ſoner. never can ſign a nonpros, becauſe he did not file bail 
| in the term in which the writ was returnable. | | 
Pending injunce A zoypros cannot be ſigned pending an injunQion. - 
* Bowſer v. Price, E. 20 Ges. 3. ITY "I 
Court refuſed to Court refuſed to ſet aſide a regular nonpros againſt 
ſer aſide a regu- ane who ſued for a penalty on Rat, of uſury. 
lar nonprom t might bave been a different. conſideration, in caſe 
the plaintiff had been the party really injured, and had 
ſued in order to come at juſtice and reparation for ſuch 
real injury. Bennet qui tam, v. Smith. 1 Burr. 401. 
Ca. ſa. or fo fas The defendant may take out a ca. fa. or fi. fa. for 
the coſts, or bring an action on the judgment. 
1 Wilſ. 316. Murray v, Wilſan. x 
Attorney ordered The court have made an attorney pay the coſts 
to pay colt of a nanpros where he refuſed to produce bis client, 
on an order obtained for that purpoſe, and an affida- 
vit that he could find no ſuch man as. plaintiff, 
Gwynn v. Kirby, Sir, 402. Sayer. Rep. 172. 
May be ſet aide, A nonpros may be ſet aſide for irregularity on 
motion, but it muſt be on affidavit of the facts. 
How to nu In order to ſign a nanpros, get a roll, and enter 


 Benfr he thereon the warrant of attorney for the defendant 


only, and ingroſs the nonpros thereon ; alſo ingroſs 
ſame on a double half-crown ſtampt paper, which 
being done, carry ſame to the clerk of the judgwents, 
who ſigns it, pay him 3s. 

As yet of the term of the holy Trinity, in the 31/8 year 
of the reign of king George the third, Witneſs, &c. 


Von pres for not Middle ſex, ( g. ) Joſeph Jones puts in his place 


declaring upon a Sag . | . 
bil of Az je, J. D. his attorney, at the ſuit of Charles Hobbs, in 


a plea of treſpaſs. | | 
Middleſex, ( ſs.) Foſeth Jones, according to the 
form of the ſtatute in ſuch caſe made and provided, 


2 Writ of /atitats was ſerved with a precept * of our lord the king, 


called a bill of Middleſex, iſſued out of the court of 
our ſaid lord the king, before the king himſelf, 
directed to the ſheriff of Midaleſex, returnable on 
I eqneſday next after fifteen days from the day of 
Eeſfter now laſt paſt, to anſwer Charles Hobbs in a 
plea of treſpaſs : and the ſaid 7oſeph at that day 
| appeared 


x o 
. 4 a 
* 


— 


appeared by J. D. his attorney, atcording to the 


form of the ſtatute in ſuch cate made and provided; 

and the ſaid Charles, in the aforeſaid court of our 
ſaid lord the king, before the king himſelf, at /Ye/- 
minſter aforeſaid, hath not declared by his bill, or 
declaration, in any perfonal action, or in cjement, 
2gainſt him the ſaid 7oſeph, before the end of Trinity 
term then next following, being the next term after 


the appearance of him the ſaid Fo/eph : Therefore it 
is conſidered by his majeſty's court here, that the 
ſaid Charles take nothing by his ſaid precept *, but b wrie, 


that he be in mercy, Sc. And it is further con- 
ſidered by the court here, that the aforeſaid Foſeph 


recover againſt the ſaid Charles 33s. 6d for his coſts 2700 


and charges laid out by him, about his defence in this 
particular, by the court of our ſaid lord the king 
here, adjudged to the ſaid Joſeph, and by his aſſent, 
according to the form of the ſtatute in ſuch caſe 
made and provided ; ; and that the aforeſaid Tab 
have his execution thereof, c. 

If he was arreſted “ put in the ac- etiam.“ 


Judgment ſigned. 


day ot 


The coſts are taxed at 335. 64. for ſervice of A gion will lie 
courſe, and if there be ſpecial bail, the maſter taxes b coe. 


the colts, 


The plaintiff may alſo be nonprofſed in any tape Nonpros for not 
of the ſuit, for not complying with the rules of the replying, &c. 


court, viz. not rephing to the defendant's plea, not 
ſurrejaining to his rejoinder, not entering the iſſue 
when ſerved with a rule within the time allowed for 
that purpoſe, which is a final judgment, and is 
ſigned on double half-crown ſtampt paper, the maſter 
taxes theſe coſts alſo. 

When a no/le proſequi may be entered on the re- 
cord in an action againſt two, vide title Record. 


noone by Attornies, 


F an attorney ſues by original, he waives his 


privilege; or if he ſue in another's name, he 


does the ſame, 2 Str. 837. Therefore if he means 


Hh 4 | to 


* ea wh 


472. 


Proceedings by Attoruies. 


to ſue as a privileged perſon, he muſt iſſue out an at 


tachment of, privilege, which js ſigned by Meſſrs. 
Pro 22 and Mobb, Who take nothing, ſeal RE 


præcipe is to be left in the office. 5 


Attorney ſuing 
put an attach - 
ment of privi- 
lege againſt any 
defendants, to 
leave a præcipe 
with the ſigner 
of the write. 


It it erderad, that from and after the lat day * 
this term, every attorney of this court who ſhall ſue 
out any attachment of privilege againft any defend - 
ants, ſhall. leave a præcipe with the ſigner of the 
writs, with the defendant's name, not exceeding. four 
in each writ, with the return and day of figning ſuch. 


. 2writy with the agent's or attorney's name who ſued out 
the ſame; and all ſuch pracipes ſhall be enteted on 


Attachment of 
privilege. 


No memoran- 


dum neceſſary on 


the roll, where the precipes of latitat, and all other 
writs iſſuing out of this court: are entered; and the 
officer that ſigns the writs in this court, ſhall, not 


ſign ſuch attachment till. pręcipe be left with bim 


for that purpoſe. R. H. 20 Ges. 2. 

(George the third, Cc. To the ſheriff of Mi ddlfer, 
greeting: We. command you, that you attach Abra- 
ham py > xy if he be found in your bailiwick, and 
him ſafely, keep, ſo that you have his body be- 


2 3% bg, emp. j fore us at iber, on Monday next after the mor · 


row of All Souls, to anſwer 4. B. gentleman, one of 
the attornies of our court, before us, according to the 
liberties and privileges of ſuch attornies, and other 
miniſters of the ſame court, from time whereof the 
memory of man is nat to the contrary uſed and ap- 

proved of in the ſame, of a plea of treſpaſs, and alſo 


io a bill of the ſajd A. B. to be exhibited againſt the 


ſaid Abraham, for 500l. upon promiſes, according to 


the cuſtom of our court, before us, and that you 


haye there then this writ. , Witneſs Lind lord 

Kenyon, at Wiſeminſur, the x3th day of July, in the 
1ſt year of our reign, 

4. B. in perſon. | 1 and 2 L 
Bail for 250). by affidavit filed, 
To be ingroſſed on a 24. 64. ſtampt parchment, | 

and make a præcipe for the office, as in other caſes, 

only call it an attachment of privilege, . Held, that an 


attorney need not indorſe his name on (hls Writ. 


Fed v v. n. 4 Term Rep. 275. 1 


bene by Anvines 0 


It ſeems that by frat, 13 Car. 2. flat. 2. c. 2. 1. 4. 
there need no ac- etiam to be inſerted in a writ of 
attachment; for though there be no particular cauſe 
of action expreſſed i in the writ, the ſheriff is not to 
_ diſcharge the defendant ; but ſuch lawſul courſe is to 
be taken for ſecurity for appearance therein as here- 
tofore uſed. Vide 2 Wiſſ. 392. e 

If the action is not bailable, then W. a 
ac-etiam, and add the notice to appear to it, as in a : 
latitat, or bill of Middleſex. 

If the defendant appears, he files common bail 
with Mr. Walter, with a memorandym or warrant 
on 4/25. 6d. ſtamp. 

The declaration is engroſſed on a treble 14 ſtampt 
paper, the form of which is as follows: 

Middleſex, (ſs.) A. B. gentleman, one of the at- Declaration, 
tornies of the court of our lord the king, before the 
king himſelf, being, according to the liberties and 
privileges of the ſame court, uſed and approved of 
in the ſame, from time whereof the memory of man 
is not to the contrary, preſent here in court in his 
own proper perſon, complains of Abraham Adams, 
being in the cuſtody of the marſhal of the Marſbal- 
ſea of our lord the now king, before the king him- 
ſelf, of a plea of treſpaſs on the caſe; for that 
whereas (as in other caſes; add pledges at the end). 

Vide title Declaration, 1 

An attorney plaintiff is intitled to lay his venue Attorney may 
in Middleſex, and it cannot be removed without his lu venue in 
conſent. © Vide title Venus. 2 Salk. 268. 3 Term if. — 
Rep. 57 2. But an attorney defendant has not the privilege of a 
privilege of changing the venue into Middleſex, when changing by 
it is laid in another county. Pope & ux. v. Red- 
feqrne un, &c. 4 Hurr. 2027. 3 Mad. 280. 

Carib. 126. 

If an attorney delivers or files his declaration, when defendant 
and pives notice thereof, four days excluſive before the is to plead, 
end of the term wherein the attachment is returnable, the 
defendant muſt plead as of that term, if rule to plead 
be given; and plea demanded. But if he does not 
deliper his declaration four days before the end of the 
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term, or before the eien day of the ſubſequent term, 
defendant will be intitle to an e N. on 
R. M. 5 Am, 

All the other proceedings are exactly as in com- 
mon caſes, and when an inquiry is iſſued, or execu- 
tion, you ſtile him exactly as mentioned in the de- 

claration. 
4 N. B. Notice of trial or wy is the Tang as in 
other caſes, Fg 
| / 


proceedings againſt Attornies, 


N attorney has privilege to be ſued only in the 
court where he is an attorney, and by bill; 
even as acceptor of a bill of exchange. Dougl. 313. 
Comerford v. Price, or for a debt under 4os. bid, 
381. Wilthire v. Lloyd, If he is ſued by original, 
he may plead his privilege. 16:4. 313. and he ought 
alſo to ſue in the ſame court. 1 Mod. 118. He has 
_ Privilege in an inferior court w, 51. Dy. 287. 
in a fuit of qui tam, &c. 3 Lev. 398. Lut. 196. 
x Salk, 30. 453. If plaintiff and defendant are both 
attornies of the ſame court, the proceeding is by 
bil, not by attachment to hold to bail. Str. 1141. 
He may be ſued in this. court for any ſum, however 
ſmall: but if ſued as executor, &c. or jointly with 
others, he loſes his privilege. 1 Vent. 298. Salk. 544- 
Attorney of C. B. In Str, 854. it is ſaid, that an attorney of the 
arreſted here, C. B. arreſted in this court, muſt put in bail, and 
__ 1 plead his privilege. But if arreſted in the ſame court 
not, wherein he is an attorney, he ſhall be diſcharged on 
common bail. The Mayor of Baſingflcke v. Benner. 
1 Vilſ. 306. S. P. 


Same poiate In 1 ils. 298, an attorney of this court was 


arreſted by /atitat, and held by the whole court, 
that it is a motion of courſe to diſcharge him on 
filing common bail. //hreler's caſe, 1 find Mr. 
Juſtice Bui ler has done this often, | | 


An 


Proceedings againſt Attornies. 475 


An attorney was arreſted by capias on a ſpecial If by ſpecial 
erigiral out of the ſame court; held he is not boys he muſt 
titled to his diſcharge on ſerving the ſheriff with a? 
writ of privilege, but muſt plead ſuch privilege in 
abatement. > Croſsley v. Shaw., 2 Back. 10885. 

It appeared that if the plaintiff had waited till the A bill filed ia 
commencement of the term, the ſtatute of limitation v-cation held 
would have attached. A bill was filed in the vaca- S0. 
tion, and motion to ſet proceedings aſide. Lord 
Mansfield, Public juſtice is concerned in this queſ- 
tion. The maſter ſtates the practice to be to file bills 
againſt attornies in vacation, Fictions are allowed 
againſt all the king's ſubjects for the furtherance, but 

never for the hinderance, of juſtice, Why ſhould an 
attorney be in a different ſituation from other perſons? 

| Rule 10 ſet aſide proceedings diſcharged. Lane v. Wheat. 
Dougl. 313. | | 

Mr. J. Buller in Camelford v. Price, ſays, it muſt 
not be taken for granted that a hill againſt an attor- 
ney cannot be filed in vacation, Dougl. 314. | | 
I underſtand the practice to be, if a bill is filed in If fled in vaees 
vacation, otherwiſe than to avoid the flatute of limi- tion, no colts, 
tations, the plaintiff will not be allowed his coſts if 
the action be ſettled before the enſuing term. 


How to proceed, 


The firſt ſtep taken is, to prepare a bill againſt 
him (which is engroſſed on a treble penny parch- 
ment), file it with the clerk of the declarations in 
the King's Bench office, with a memorandum or 
minute on a 2s. 6d. ſtamp, make a copy thereof on 
treble penny ſtampt paper, which deliver or leave at 
his houſe, with notice to plead thereto in four days 
(if it be filed four days excluſive before the end of the 
term), if he lives within twenty miles of London. If 
he lives above twenty miles from Lendon, then to 
plead in eight days; or if the venue be laid in any 
other county. N. B. This is lately ſettled by Mr, 
J. Buller. If the bill be not filed. and a copy deli- 
yered within that time, he is entitled to an impar- 

x: ; | | lance, 


1 


476 Proceedings againſt Atrornies, 


lance, and to plead within the . four ans of the 
next term. Vide N. bn R. E. 5 Ann. A copy of the 
bill being left with the 4#nown agent to an attorney, 
is a ſufficient delivery, and he is bound to plead 808 | 
Trinity term, in the 31ſt year of the reign'of king 
George the third. 


| e and my. | 
The bill, | Middleſex, i. ) A. B. complains of C. D. gen- 
; tleman,” one of the attornies of the court of our 
lord the king, before the king himſelf, preſent here 
in court, in his own proper perſon ( for that: where- 
as), as in other caſes, and therefore he brings fits” "9g 
w_ P ledges, &c. 
I. K. attorney for the plaintiff, 
Defendant in perſon. 
How to indorſe Indorſe on your copy to be delivered to the 85 
on the back of fendant thus, This is a true copy of à bill flid 
the copy of bill. 44 againſt" you, as of this preſent Trinity term, and 
3 er 8 days © bf you plead thereto in? four days from the date 
« hereof, judgment will be ſigned agarnfl you by de- 
6 fault,” Charge nothing for the copy, as he is 
: not bound to pay for it. 
With whom to The bill is filed with the clerk of the keel bes, 
de filed, pay 4d. give a rule to plead, and demand à plea as 
in common caſes ; and if defendant does not plead, 
 fign judgment, and execute a writ of inquiry, as 
in other caſes, A demand of plea is neceſſary. The 
time for notice of trial or inquiry, is the fame as in 
| other caſes, | 
Iye, and what If he pleads, you make up the ue with a memo» 
be is to pay. randum as in other caſes, He muſt pay for his own | 
entries, on the iſſue being delivered, viz. plea, rejoin- 
der, &c. and ſhould pay 15. for the entry of the 
general iſſues but he is not bound to pay for the 
| plaintiff s entties. 
mantel is n K attorney be arreſted in an inſerkor court; be 
Inferior court, may have a writ of privilege to releaſe him; but be- 
OT fore he ſigns the writ, a certificate muſt be obtained 
Rep. 1085. from the maſter's clerk, Mr. Rymell, of his being 
| an attorney (or of the clerk of the warrants in C. 
if he is an # Kiorney of that S pay nothing for 
3 figning, 


Proceedings againſt Attorns. f 


Gening, ſeal. 7d. take it to the clerk of the papers of 
the inferior court, 'who will get the judge to allow 
ity, a6 order. defendant. to be diſcharged out of 
2 7 Su &c. To the judges of our court of our writ of privi- 
palace, and every of them, greeting : . Whereas, as _ be it». 
well by reaſon of our royal dignity, as by an an- 6d ging, 
cient cuſtom, according to the ſame for times paſt 
uſed and approved hitherto, it hath obtained, that 
all and every our attornies aſſigned to enroll pleas 
in our court before us elſewhere than in our ſame 
court before us, ought not, nor have they, from 
time immemorial, been uſed to be compelled to 
anſwer before any ſecular judges on any pleas or 
plaints. And whereas we have already received in- 
formation by the complaint of C. D. gentleman, 
one of the attornies of our ſaid court before us, 
that ſeveral ill-diſpoſed perſons, intending to diſ- 
quiet the ſaid C. D. have levied one or more plaint 
or plaints before you, againſt the ſaid C. D. and 
threaten to arreſt and detain him in your cuſ- 
tody thereupon, whereby the ſaid C. D. is unable 
to attend his ſaid office as an attorney, upon ſe- 
veral affairs and ſuits depending in our ſaid court 
before us, which, if it is permitted, will manifeſtly ' 
take away, and be not only in derogation and di- 
minution of the juriſdiction of our ſaid court before 
us, and the liberties and privileges thereof, but alſo 
to the great detriment. of the ſaid C. D. and his 
eos. And becauſe we are willing that the ju- 
riſdictions, privileges, and cuſtoms, for ſo long time 
uſed and approved of in our ſaid cout before us, 
ſhould be inviolably kept and obſerved, we com- 
mand you, and every of you, that you wholly deſiſt 
from proceeding further before you, or any of you, 
in the plaiats aforeſaid, or any or them, and that 
you inform the party or parties, plaintiff or plaintiffs 
in thoſe plaints, that he, ſhe, or they, may proſe- 
cute the ſame in our court before us at Y/Aminfter, 
againſt the ſaid C. D. if he, ſhe, or they, (hall think 
it expedient ſo to do, Witneſs, Llyd lord Kenyon, 
W775 | Stormont and May. 
5 This 
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This writ will ſerve”to any inferior coutt except 
in its direction: it muſt be directed right, or need not 
be obeyed. Vide title Habeas Corpus. | 

Cort of con- It does appear that the court of conference in Lon- 
ſcience in Len- don, may proceed againſt an attorney, although he 
gie may hold deliver his writ of privilege. This court has a 
attorney, mixed juriſdiction, as well equitable as legal, they 
proceed ſecundum equum et bonum, and an attach- 

ment was denied. Sill v. Rennett, un. Sc. 3 Burr, 


1583. 
Hor t Tax their Bill. 


Attornĩes not to No attorney of this court ſhall] commence any 
commence an action for the recovery of any fees, charges, or diſ- 
aQion forfee? burſements, until one month after he ſhall have de · 
after delivery of Jivered to the party to be charged there with, or leſt 
abcir bil, for him at his dwelling houſe or laſt place of abode, 
| a bill of ſuch fees, charges and diſburſements, in a 
common legible hand, and in the Engliſ tongue 

(except law terms and the names of writs), and in 
. words at length (except times and ſums), ſubſcribed 
udges to refer with the proper band of ſuch attorney, And upon 
hem to be application by the party chargeable by ſuch bill, 

taxcd, - ; y i A 
. or any other in that behalf authorized, unto any 
judge of the court, Sc. where the buſineſs, or the 
greateſt part thereof in amount or value, was tranſ- 
acted, and upon ſubmiſſion of the party, or other 
perſon authorized as aforeſaid, to pay the whole, 
that upon taxation what ſhall appear due to ſuch 

attorney, the judge, &c. is required and empowered 

to refer the bill, and the whole of ſuch demands 

thereupon Falthough no action be depending touchs 

ing the ſame), to be taxed without any money be- 

ing brought into court. And if the attorney, have 

ing due notice, ſhall refuſe to attend ſuch taxation, 

the officer may proceed ex parte (pending which re- 

ference no action ſhall be brought), and upon ſuch 
taxation the party ſhall forthwith pay to the attor- 

ney the whole that ſhall be found due, and in de- 

fault be liable to an attachment, or proceſs of con- 


tempt, 


| Proceedings againſt Artoruies. | _— 


tempt, or other proceeding, at the election of the 


attotney. And if upon ſuch taxation it ſhall be 17 it appears be 


found that ſuch attorney has been over-paid, then bas bern over- 

the attorney ſhall forthwith pay to the party all e 
ſuch money as the officer ſhall certify to bave been 
ſo overpaid; and in default, ſhall in like manner 
be liable to attachment, or. proceſs of contempt, or 
other proceeding, at the election of the party. And 
the court is. to award coſts of ſuch, taxation, ac- 

cording to the event thereof, viz. if the bill taxed 

be leſs by a th part than the bill delivered, the at- if leſs than & 
torney is to pay the cs; if not leſs by a fixth part, RY OO 
the court at diſcretion ſhall charge the attorney or if not leſs, the 
client according to the reaſonableneſs or unreaſon- client to pays . 
ableneſs of the bill. 2 Ges. 2. c. 23. 4 23. TEE 55 

Nothing in the ſaid act contained ſhall extend to Not to extend to 
any bill of fees, charges, and diſburſements, due any Hoy 
from any attorney or ſolicitor to any other attorney jicitor and ane 
or ſolicitor, or clerk in court, but that every ſuch other. 
attorney, ſolicitor, or clerk in court, may uſe ſuch | 
remedy for recovery of his fees, charges, and diſ- 
bdurſements, againſt ſuch other attorney or ſolicitor, 
as he might have done before the making the ſaid 

a. 12G: 2, G4 . 

A bill may be wrote with ſuch abbreviations as 
are commonly uſed in the Engliſh language. Ibid. 


feet. 5. | 


If an attorney refuſes to deliver a bill to his Method to oblige 


client ſigned, he may take out a ſummons for that au attorney to 
purpoſe before a judge; and if he does not on ſet- 
vice attend thereon, an order will be made to deli- 
ver it within a reaſonable time; which if he ne- 
glects delivering, upon making ſuch order a rule of 
court, ſerving ſame, and making affidavit thereof, 
the court will grant an attachment, on motion. | 

If the bill is delivered, then you may apply to a How to procecd 
judge for a ſummons, to ſhew cauſe. why it ſhould to tax its 
not be referred to the maſter to be taxed, upon which 
an order will be made on the client's apa 
in the judge's. book, „to pay the attorney what hal, 
appear to be due to him upon ſuch taxation 1 


deliver his bill. 
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if the attorney does not attend, ab order will be 


made of courſe; you cannot have a ſummons to 


deliver and tax a bill together. eg 


Get the maſter's appointment on the order, ſerve 


copy thereof, and if he will not attend the third 


time, the maſter will proceed ex parte. 


If an attorney delivers his bill, and after his death 


it is taxed, and above a ſixth part ſtruck off, yet his 
executors ſhall not pay coſts. Str. 1056. 


Attorney cavnot An attorney cannot be changed by his client with- 


de ebanged, out leave of the court, or order of a judge, on 
— ien of payment of his bill as taxed by the maſter, Dougl. 


N Macpherſon v. Roriſon, 


217. Ho 5 
New attorney to The new attorney mult, at his peril, take notice 


take notice. of all ſubſiſting rules in the cauſe. 7 Mad. 50. 
Bill ent be Lord Mansfield. The bill of an attorney cannot be 
> Say the taxed at the trial of an ation brought upon it,. nor 

after verdict, If there has been an amount ſettled 


between the attorney and his client, the bill ſhall 
never afterwards be taxed as of courſe: particular 


— : 


caſes may be pointed out; the client may by affida- 
vit ſhew, that the bufineſs charged was never .per- 
formed, or that the charges are fraudulent ; but if 
the buſineſs was really done, the delay of the de- 
fendant for more than a month in objedting to the 
quantum is an admiſſion, that he thioks that reaſon- 


able. Hooper v. Till, Dougl. 199. S. P. 198. Wil. 


tiams v. Frith, | l 

If anattorney Court held, that though an attorney cannot bring 
means to ſet off, an action on bis bill, till it has been delivered a 
— iage ge month, that circumſtance is not neceſſary to enable 
it may be taxed, him to ſet it off; that he muſt not produce it at the 
| trial by ſurprize, but that it is ſufficient in ſuch caſe, 


to deliver it time enough for the plaintiff to have it 


taxed before the trial. Martin v. Winder, cited in 


Donęl. 199. notes. | 5 
Qonveyancing A bill for conveyancing and parliamentary buſineſs, 


and parliamen - and alſo cauſes in this court, was held liable to taxa- 


n ba dien. 80 where fees paid to a proctor for buſineſs 
done in the eccleſiaſtical couit, and made part of the 
bill, the whole bill was referred, and the maſter 
might tax that part, bid, ” 


> 4 * A ; 4 
. . 2 N 5 ＋ 2 © -7 
Protee ” in a9 4 7 in 1 „ 


If the whole bill is for conveyancing, it cannot be cone. 


taxed Nid. © © : 

The court will not refer an attorne 
the buſineſs be done at the guarter 7, 
ſome part be done here, Ex parte Williams, 4 Term 
Rep. 124. No bill need be delivered ſigned in this 
caſe, before ation, Mr. J. Buller, Ert afſizes, 
1786. [bid. As EY | 


's bill, if all 


Tf buſineſs done 
at quarter ſel. 


Mons; ſecus if 3 


In this action the plaintiff recovered 3 Re An attorney's - 


againſt defendant for 1827. 10s, Bur defendant hav- 
ing alſo recoyered in another action againſt" the 


plaintiff can 


coſts taxed, muſt 


plaintiff and another, obtained a rule to ſhew cauſe make a ſet-off in 
why the debt and coſts in the latter ſhould not be n action apaint 


— 


ſhewed cauſe on behalf of Mitchell's attorney in the 
firſt actſon; contending, that as he was not concern- 


ed 9 in the other action, he had a lien for 
his cofts on th 
obſerved that this was not ſuch a debt as could be 


ſet off önder the ſtatute, Lord Kenyon (aid, that this 
did not depend on the ſtatutes of ſet off, but on the 


general juriſdifioh* of the court over the ſuitors ; 


that this was an equitable part of their juriſdiction, | 
and had been frequently exerciſed, But as to the 


other Patt, attornies and ſ6licitors of the different 
courts have a lien on all papers in their hands, and 
judgments recovered, for their coſts ; and he thought 
it right that the attorney in this caſe ſhould le ſatiſ- 


fied for his coſts, before the defendant was allowed 


to make the ſet off. Buller J. Though this court 


have faid that they will not interfere in the behalf of 
the attorney, and prevent the plaintiff from ſettling bis 
own cauſe, without fiſt paying the attorney's bill, 


2 when the adverſe party againſt whom a judgment 
as been obtained, applics to get rid of that judg- 
ment, the court will take care that the attorney's bill 


is ſatisfied. Rule ab/elztr, on defendant's undertaking 
to pay the attorney's bill, and on his entering a 
remittitur in the cauſe in Which this defendant was” 


plaintiff, Mitchell v. OY 4 Term Nep. 124. 
| : i F 


e judgment obtained by his client; and 


An 


ſet off agaipſt the judgment in the former, ſuggeſting — — 


that Mitebell, the plaintiff, had abſconded ; Bearcroft former act. on. 


42.  Proccedings againſt Attornies. 


Agent's bill may An agent's bill may be referred to be taxed, pro- 
be taxed, vided his employer bring into court the ſum remain- 
ing due on the amount of the plaintiff's claim, 
and that what ſhould be deducted, if any thing, 
ſhould be afterwards repaid to him. Daugl. 200. 
in Notes, Ex parte Bearcroft. 1 | 
An executor may bring an action for his teſtator's 
bill w:2hout ſigning it, Corke's Rep. 58. but ſuch bill 
may be referied to be taxed on the defendant's un- 
dertaking to pay. Mr, J. 4/lon, 1780. 


Proceedings againſt Peers, 

XI common law, it was not uſual to proceed 
1 againſt peers of the realm, or members of the 

houſe of commons. But now, by ſtatute 12 and 1 

M. 3. c. 3. they may be ſued by original writ as * 
as by original bill and ſummons. Say. A 63. Coop. 
844. 2 Ld. Raym. 1442. Str. 734. The plaintiff 

could not under this ſtatute proceed againſt them 

whilK ſitting in parliament therefore to prevent de- 

Suits may be laying the king's ſubject, the ſtatute 10 Geo. 3. c. 50. 
>" reg Et enacts, that any perſon ſhall and may commence and 
members, proſecute any action or ſuit in any court of record, 
or court of equity, or of admiralty, and in all cauſes 

matrimonial or teſtamentaxy, againſt any peer or lord 
of parliament of Great Britain, or againſt any of 
the knights, citizens, and burgeſſes, of the houſe of 

commons of Great Britain, for the time being, or 
Or againſt their againſt their or either of their menial ſervants, or 
ſervants. _ any other perſon, intitled to the privilege of parlia- 
ment; and no ſuit, action, &c, ſhall be ſtaid by or 

under color or pretence of any privileges of parlia- 
Froviſo. mont, provided that nothing ſhall extend to ſubject 
; the perſon of any of the knights, citizens, and bur- 
geſſes, or the commiſſioners of ſhires and burghs of 
the houſe of commons of Great Britain for the time 
being, to be arreſted or impriſoned, upon apy ſuit 
„ fo, yori nd be hm two 56s. 
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Husen to proceed by Original. 


111 
1 


Prepate a prætipe for the curſitor of the county, 
who makes out the original, take a memorandum on 


a 26. 64. ſtamp or warrant, and annex thereto, pay 


ſcaled, take it t the ſheriff who will make out a 


| fine ro the king, and for the original writ, when 
led take itt pay 23. 4d. deliver it to your 


officer who will leave the ſummons at defendant's 


houſe. After he has ſummoned defendant, get the 
original ſummons returned, and delivered over to 


the office. Then get a return to the writ, pay 27. 


If be do*s not enter his appearance within our days 
after the guarts die poſt of the return with the filacer, 
Mr. Alams, he will make out a di;frirgas thereon, 
and fign fame; pay according to length, ſeal 7d. 
get a warrant thereon at ſheriff's office, pay 2s. 44. 


% 


4835 


give it to your officer, who will levy 40s. If no ap- Officer's fee 104, 


pearance be entered, on the quarts die 725 of the re- 
turn, then get the writ returned, take it to Mr. 
Alams, and he will make out an alias, on which you 
may move the court to increaſe the iſſues, which 
may be done on producing the return to the firſt diſ- 
tringas ; fee to counſel 10s. 64, Draw up the rule 
with the clerk of the rules, take ſame to the ſheriff's 
ofice with the alias, and he will make out a warrant 
thereon for his bailiff to levy the amount ordered, If 
you have not obtained to the full amount of the debt 
and cofts (which generally, is given on the alias) you 
may proceed to get a return to the alias as before, 
and iſſue a pluries, move the court to encreaſe iſſues 
to the full extent. of the debt and coſts incurred, 
which will now be granted; draw up the rule, and 
deliver it with the plurtes diſtringas to the ſheriff, he 
will make out a warrant to his bailiff to levy the 


amount. Then, if no appearance.is*entered'on the 


quarts dir poſt of the return, proceed by petting a re- 
turn thereto; and move the court (in purfuance of 
the ſtatute 10 Geo. 4. c. 50. / 3. which enacts, that 
the court may order the iſſues levied to be fold, and 

* . the 


eee 


n 
— 3 4 1 a 


r 


* 
K Wk et Te 
n el 


484 Proceedings againſt Peers. 


the monies applied to pay ſuch coſts to the plaintiff 

as the court ſhall think juſt, and the ſurplus be re- 

tained until the defendant ſhall have appeared, or 

Sect. 4. other purpoſe of the writ be anſwered ; with this 
_- proviſo, when the purpoſe is anſwered, then the 

iſſues ſhall be returned, or if fold, what ſhall remain 

of the money ariſing by ſuch ſale, ſhall be re- 

paid to the party diſtrained on) for a rule to ſhew 

cauſe why the iſſues returned upon the ſeveral writs of 


z 
court, and why it ſhould not be referred to the maſter to 
tax the plaintiff his cofts occaſioned by his iſſuing out the 


ſhould not be paid out of the mantes ſo brought into court, 
and why the ſurplus of the ſaid money, after payment of 
the ſaid coſts, ſhould not be retained in court, until the 


10s, 64, This is moved upon an affidavit of the ſe- 
veral writs of d:ſiringas having iſſued, and the returns 
thereto, and that defendant hath not appeared ; draw 
up rule, ſerve copy on ſheriff, /bet the original rule, 
move the court on an affidavit of the ſervice and 


draw up rule, ſerve copy on the ſheriff, he the ori- 


he will be liable to an attachment. Make out bill 

Diftreſs ad inf. of coſts and tax them with the maſter, If defend- 

train him ad infinitum, until he does enter his 
appearance, and ſell the iſſues from time to time, 

It very ſeldom happens that a defendant ſtands out 
ſo far in contempt. „ ED 

It extends to all In Raban v. Plaiſſow, the court held, that the ſtat. 

writs of dihrin- 10 Geo. 3. extended to all writs of diſtringas, and 

3 not confined to ſuch as concern privilege only; and 

ordered the iſſues to be ſold and the coſts incurred to 

be taxed, and paid to the plaintiff, out of the money 

ariſing thereby, and the reſidue to be retained, in 

order to anſwer the event of the ſuit, 5 Burr. 2720» 


This was againſi the late ſheriff, 8 
1 | Middleſes, 


7 ſhould not be fold, and the monies ariſing from 
e ſale thereof, ſhruld, not be forthwith brought into 


faid ſeveral writs ; and. why the coſts, when taxed, 
purpoſe of the ſaid writs is anſwered; fee to counſel, 


 ſhewing the eriginal rule, to make it abſolute ; ' 


ęinal, and if he does not bring the money into court, 


nitum. ant ſtill holds out and does not appear, you may di(- 


SH. ro carts dds tho, os 
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Middliſex, (f.) If A. B. makes you ſecure, El. Precige for vi- 
then put, &c. John earl of Bath, that he be before ?. 
us on the morrow of All Souls, whereſoever, &c. to 
ſhew, for that whereas (here ſet forth the abholt count 
or declaration), to the damage of the ſaid A. B. of 
500l. as he ſays, &c. 

George the third, &c, To the ſheriff of Middle- Difringas there- 
ſer, ny þ We command you that you diſtrain on. * o be in- 

John E. of B. by all his lands and chattels in your 64 — 87 
Bietet, ſo that neither he, nor any one for him, — | 
do intermeddle therewith, until you ſhall have other 
command in that behalf from us; and that you an- 
ſwer us for the iſſues of the ſame, ſo that he be be- 


fore us on whereſoever we ſhall then be in 


England, to anſwer A. B. in a plea (to the end of 
the præcipe to the damage of the ſaid 4 of 500. 
and to hear thereof judgment of his many defaults; 
and have you there this writ, Witneſs Lloyd lord 
Kenyon, at Meſiminſier, the 1 3th day of Juby, in the 
zift 728 of our reign, Adams, | 


Hopearatiee 


Derenpant is to appear four days FRA the Appearance. 
quarto die poſi of the firſt diſtringas, and to an alias | 
or other diſtringas on the guarto die poſt, He enters 
it with Mr, Adams, by delivering it on paper thus : 

% Middleſex, appearance for John earl of Bath, at the 
t ſuit of A. B.; J. K. attorney.” 

Pay for entering 25. 6d. and deliver a memoran- 

dum or warrant on a 25. 6d. ſtamp, and if the 406. 
has been levied, call on the officer for it, and he 
muſt return ſame, or get a certificate from Mr. 
Adams of defendant's appearance, produce it to the 
officer, if he will not pay, the judge will compel 
him by order, upon a ſummons for that purpoſe, 
though it was refuſed by Mr. J. Could. 


The plaintiff, in an aQiion againſt a member, If the defendant 


had proceeded agreeable to 10 Gen, 3- and obtained . 


rules for log the iſſues levied upon a di/{r1ngas, he ſhall pay the 
Ii 13 | : alias, 


"486. 


eoſis before he alias, and plur iat 35 and alſo for a rule for an attach. 


has the money 
returned. 


Prot dings againſt:Pee : 


-ment -apainſt the ſheriff, but no iſſues had been 
actually levied; at length defendant appearrd; 
whereupon it was moved that theſe rules ſhould be 
diſcharged ; for as no iſſues had been levied; they 
could not be ſold, and as the defendaot in the 


_ - action had now appeared, the end and purpoſe of 
the writs were anſwered, On the other fide, the 
© plaintiff inſifted on the coſts. of iſſuing ' the writs 


The declaration. 


before the rules ſhould be diſcharged. And the cout 
thought that reaſanable, and directed that on pey- 
ment of coſts the rules ſhould be diſcharged. I hey 
were of opinion that theſe. coſts were not to attend 
the event of the ſuit, but were to be paid to the 
plaintiff at all events, whether he ſhould finally 
ſucceed or not. 5 Burr. 2725. Martin v. Town- 


ſend & an. 


: Middleſex; (fs.)- John earl of Bath was ſum- 
moned to anſwer A. B. in a plea of treſpaſs an the 
caſe, and whereupon the ſaid 4. B. by J. J. his 
attorney, complains that whereas, to the end of the 
præcipe (but both in the præcipe and declaration leave 
out theſe words) ** but. contriving, &c. to deceive 
* and d:fraud the ſaid A. B. in this behalf,” for the 


jords have adjudged it a very high contempt and miſ- 


Wben to plead, 


demeanor, in any perſon, to charge them with any 
ſpecies of fraud or deceit. 1 6204143664 

if the declaration be delivered four days before the 
end of the term, the peer muſt plead, if he lives with- 
in 20 miles of London, in four days, country 8 days. 


And 1-take it if he be in contempt, and afterwards 


enter his appearance, he is not intitled, to an impar- 
lance. I alſo think if he wants the iſſues returned, 
(and the ſheriff refuſes to pay him on the uſual cer- 
tificate), the court will lay him under terms of 


pleading i/ſuably, taking ſhort notice of trial, &c. for 


When a peer is 


his laches ; otherwiſe the plaintiff will be deprived of 
a term thereby, at a very eaſy expence. 
The plaintiff ſued out a writ againſt a peer in a 


not entitled to an perſonal action, returnable the ſecond return of Eaſſer 


im parlance on 


an efloign call, 


term. At the return, the defendant caſt an eſſoign, 
n e which 


Proceedings againſt Perz. _” 2 


whichn was not adjourned. ta. any particular day; ane 
on the fit ſt day of Trinity term the plaintiff delivered 
his declaration. Motion fur an imparlance., Buller J. 
It was held, that a corporation was not entitled 
to an eflvign, and that there could be no eſſuign in 
a perſonal action. When an eſſoign is caſt, the 
parties ſhould adjourn, to a particular day; but as 
that was not done here, and as no motion was made 
to quaſh the eſſoign, the declaration could not be 
delivered till the firſt day of the term. But the de- 
fendant is not entitled to an imparlance, Where the 
plaintiff is prevented from declaring before the eſſoign 
day, by an eſſoign caſt. And the court will be glad 
to uſe any means to prevent ſuch a delay by the de- 
fendant. Nule diſch. Rooke v. Earl off Leiceſter. 1 
2 Term R. 16. 2 Wilſ. 164. 

An eſſoign lies not on a capias to arreſt; and the Effoign lies not 
plaintiff may declare, and ſign judgment if no ple. — 224. 
Barclay v. 22 2 Str. 1194. 

All the ſubſequent proceedings are the ſame as in 
other dae only he cannot be taken i in execution. 


How to proceed by Bill, 


The bill is a complaint in writing, deſcribing the 
defendant as having privilege, Say. Rep. 64. and 
concludes praying proceſs to be made according to 


4 the form of the ſtatute, -&c. It is ingroſſed on 1 
a treble penny parchment, and filed with the clerk of — 

the declarations, annexing a warrant on a 21. 6d. E 
; ſtamp; and the firſt proceſs that iſſues, thereon, | { 
- is a writ of ſummons (which you will ſee in the pro- ? 
, ceedings againſt members of parliament) directed to C 
- the /heriff of the county where the venue is laid. And 5 ; 
f if he cannot be found there, I have no doubt you | 
r may iflue a teflatum ſummons into any other county; = 1 
f on which, if no appearance is entered on the 4th „ 

day next after the return, which in this caſe is made 5 | 
a an a day certain, you may iſſue a di one 
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A bill againſt a 
Peer. = 


whereas (ſame as againſ 


irthpas. A 
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A Prix muſt fle common bail to a di/trmgas.. 
returnable at à day certain, N fore. & ys next 
after the return-day, or an alias may iſſue on the next 
day, and to an alias, the very day of the return, or a 
phuries\may iſſue, and ſo to all other yrits of di 

N. B. A memorandum on a 25. 64. ſtamp is ne- 
ceſſary. 1 eee e 28 5 

London, to wit. A. B. complains of John earl of 
Bath of a plea of e the caſe, For that 
a commoner̃ 7. 


Proceedings againſt Members of Parliament. 


How to proceed You may either proceed againſt them by eriginal, 


2gainſt, 


or by bill; if by original, it is the ſame as againſt a 
er; but if by 211, prepare a bill againſt him and 
ingroſs it on a treble 14, ſtampt parchment, file it 
with the clerk of the declarations; if it is in vaca- 
tion, and you want to ſue him, you muſt file the 
bill, and intitle it as of the preceding term, A war- 
rant on a 25. 6d. ſtamp is to be filed with the bill. 
 AMiddleſes, to wit. A. B. complains of C. D. 


eſq; (having privilege of parliament) of a plea of 


Pray proceſs, 


mons 25, 4d. officer for ſervice 53. 


treſpaſs on the cafe, for that whereas, Ic. as in 
other declarations, except in the concluſion, there 
leave out the words © contriving and fraudulently,” 
&c. and therefore he brings his ſuit, &c, And, 
bereupon the ſaid AJ. B. prays the proceſs of our 
lord the king, according to the form of the ſlatute in 
ſuch' cafe made and provided, to him thereon to 
be made; and to him thereon it is granted, Sc. 
Pledges, &c. W 

As ſoon as the bill is filed, iſſue out the follow- 
ing ſummons, which is to be ingroſſed on a 25. 6d. 
ſtampt parchment, ſigned by Meſſrs. Provoſi and 
With, pay 1s. 8d. and 7d. ſeal, ſheriff for his ſum- 


George 


_ - nels, &c, 


George the third, &c. To the ſheriff of Middleſex, Summons, 
erecting: We command you, that you cauſe to be 
ſummoned C. D. eſq; (be having privilege of parlia- 
ment), that he be before us at Heſiminſter on Alaan- 
day next after the morrow of All Souls, to an- 

ſwer A. B. in a plea. of treſpaſs on the caſe, as he 
| ſhall be able reaſonably to — that be ought. to 
anſwer therein; and have there then this writ, Wit- 
neſs Lloyd lord Kenyon, at We/tminſler, the 1 3th day 
of July, in the 31ſt year of our reign. „ 
| | Stormont and Hay. 


| Middleſex. Writ of ſummons for A. B. againſt Precipe Fae - +193 


C. D. eſquire (having privilege of parliament), re- {499% 
turnable on Monday next after the morrow of All 

Souls. J. A. attorney. 

If defendant does not appear within four days after If no appears 
the writ is returnable, and the ſheriff having returned as. 
him ſummoned, ſue out the following  di/fringas, - .. 
which is ingroſſed on a 25s. 64. ſtampt parchment, 

ſigned by Meſſrs, Proveft and Webb, pay 15. 8d. ſeal. 

74, warrant 2s. 4d. officer for the levy 10. 
Gon &c. To the ſheriff of Middleſex, greet - Diftringas. 
ing: We command you, that you diſtrain C. D. In the alias fay, 
eſquire (having privilege of parliament), by all his, 3* before we 
Jands and chattels in your bailiwick, ſo that neither « — 
he, nor any one for him, do intermeddle there- which is the 
with, until you ſhall have other command in that bay alterations 
behalf from us; and that you anſwer us for the 

iſſues of the ſame, ſo that he be before us at Hes. The difringas 


min/ter, on Tueſday next after the morrow of Saint 9ught to bear 
oy 4 7 7 80 teſſe the day the 


Murtin, to anſwer 4, B. in a plea of treſpaſs on ſummons il re. 
the caſe upon promiſes, to the ſaid A. B. his damage twrnable, and 
of 50l. and to hear thereof judgment of his many zu time be- 
defaults; and have you there then this writ, Wit- the vcten and 
Stormont and Way. fofficient, 
Middleſex. Diſiringas for A. B. againſt C. D. Præcipe. 
_ eſquire (having privilege of parliament) caſe, re- 
turnable on Tueſday next after the morrow of Saint 
Martin. F. X. attorney. | 
If the defendant does not appear on the return Alan, 
day of the diſtringas, then get teturn from toe ſheriff, 
5 LE and 


Proceedings againſt Commoners. 
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nnd en alias, and ane a8 onen Nen to 
increaſe the iſſues. 


File common But if he appears he files common bail, and alſo 

bail, | a-memorandum-or warrant on a 25. 6d. ſtamp, with 
| the clerk of the bails. 

Teflatum diſirin- If he has no goods whereby he can be diſtrained 

4. in the county where the venue is laid, get 'a nihil 


returned on the firſt diffringas, and iſſue a teſſatum 
Vide Try's Jus into the county where you intend to levy 5 go: on 
Fillazarit. in the former writ as far as © 50/.” then ſay, ** ard 
| far that our ſheriff of Middleſex, at a certain day 
„ now paſt, returned to us, that the ſaid C. D. had not 
* any thing in his batliwick whereby he could cauſe to be 
&* aiſtrained, as by the ſaid writ be was commanited, 
„ whereas it 1s _ in eur fame court before'us, 
« that the ſaid C. D. hath ſiſßtcient goods and chattels 
in your bailiwack whereby you can cauſe to be 'Uif- 
trained; and have there then 1 writ,” ſs 
Se. 
Asppesrancę and When defendant. has pins; deliver hi a de- 
declare. claration as of the term the appearance is of, and if 
| delivered four days excluſive before the end of the term, 
he muſt plead. without imparience, The declaration 
is ingroſſed on a treble penny ſtampt paper, and is 
. nothing more than a copy of the bill, only go as far 
as ſuit, c. and add pledges; give a rule to plead 
as in other cafes. He has the ſame time to plead 
as other perſons ; in town, or within 20 miles, four 
days; country, eight days, or above 20 miles. 
Piece for ori- Jdiddleſex, (fs.) If A. B. makes you ſecure, &c, 
ginal, then put, &c. Henry George, late of 1/eſtminſter in 
the ſaid county, eſquite (having privilege of parlia- 
ment), that he be before us on gr eb | 
Ec. to ſhew, For that whereas, 
The other proceedings are the _ a8 n | 
12 y”=m_ by * | 


Corporations. 3 


Corporations, +, Cty porations aggregate, conſiſt of many . 
Arte United ä into one ſociety, and are kept 


7 


- * | . 


| up by 2 perpetual: ſucceſſion of members, ſo MI 
as to continue for ever; of which kind are a 
mayor and commonalty of a city, the head and 1 

fellows of a college, the dean and dann of a | ll 
cathedral church. 

Where a corporation is plaintiff i in a civil action, 
leave to inſpect their books is granted to the defend- 
ant of courſe. The Mayor of Lynn v. Denton, 1 Term 
Kep. 689. 

Corporations ſole, conſiſt of one perſon only and Corporations 
his ſucceſſors, in ſome particular ſtation, who are“ 
incorporated by law, in order to give them ſome 
legal. capacities and advantages, particularly that of 
perpetuity, which in their natural perſons they could ll 

not have had. In this ſenſe the king is a ſole corpo- 
ration: ſo is a biſhop: ſo are ſome deans and pre- 
| bendaries, diſtinct from their ſeveral chapters: and 
ſo is every parſon and vicar. Co. Lit. 43. = 

When a corporation is erected, a name muſt * | _ 
given it; and by that name alone it muſt ſue, and | 

de ſued, and do all legal acts; though a very mi- Wo 
nute variation therein is not very material. 10 Rep. | 

33. A corporation aggregate mult always appear by | 
attorney; for it cannot appear in perſon, being in- 
viſible, and exiſting only in intendment and conſi- . 

deration of Jaw. 10 Rep. 32. It can neither main- 
tain or be made defendant to an action of battery, or 
ſuch like perſonal injuries; for a Corporation ant... 6x] | 
neither beat nor be beaten, in its body politic. | 
Frome Abr. 63, Neither can it be committed to | Il 

. priſon, for its exiſtence being ideal, no man can ap- 

. prehend or arreſt it. Plow. 538- And therefore 
alſo it cannot te outlawed ; 3 10 Co. 32, 6. for out- 

Jawry always ſuppoſes a precedent right of arreſting, 
which hes been defeated by the parties abſconding, 
and that alſo a corporation cannot do: for Which 

reaſons the proceedings to compel a corporation 
to appear to any ſuit by attorney are always by wh | 
treſs.on their lands and goods. Pro. Abr. 11. 72. A 

. +. corporation muſt be ſued by original writ ; tor it 

cannot be declared againſt as in the cuſtody of the 

marſhal. 6 Mad, 3. | 

The 


muſt be by at- 


In ejeAment tbe 


| Corporations; 


The proper proceſs againſt them is à diſtringas, 
for no attachment lies agaihſt a corporation. 
Raym. 152. nor a capias. Bro. 43. 152. And upon 
a diſtringas iſſuing, the court will compel the ſheriff 
to return good iſſues. Salk, 191, pl. 2. Care muſt 
be taken in ſtating their name of incorporarion, | 

How to proceed, 

Draw a præcipe for the original, take it to the 
cus ſitor, who will make out and ſeal it, then get 
a ſummons thereon from the ſheriff of the county, 
directed to his officer, who may leave ſame with 
their town-clerk, who will undertake for their ap- 
pearance: If not, I ſhould apprehend leaving the 
_ ſummons with the 22 will be ſufficient; and if 

no appearance entered in due time, iſſue out a dif= 
tringas, and an alias, &c, ſame as againſt peer s. 

If they ſue, they muſt ſue in the name of the cor- 
poration, by an attorney appointed under the ſeal of 
the corporation; and the members cannot be wit- 
neſſes for the corporation, 2 Lev. 232., 236, 
Str. 1069. but they may disfranchiſe one for that 
purpoſe. They may ſue in common form by a- 
ER... FR, SUE 

In ejectment in the common bench, the plaintiff 


plaioriff declared declared upon a demiſe to him by the aldermen and. 


made by a cor- 


burgeſſes of Bury St. . Edmund, in the county of 


poration, and Suffclk, and did not ſet forth that it was by deed, or 


ſorth by deed, 


under ſeal of the corporation; upon not guilty 
pleaded, plaintiff had a verdi& and judgment; and 
error was brought in K. B. and the error inſiſted on 
was, that this demiſe was void, becauſe a corpora- 
tion aggregate can do nothing but by deed under 
their common ſeal; and 2 Cro, 613. was cited as 
parallel. Sed per Cur.. Since that caſe, the law is 
altered 2s to this point concerning declarations in 

ejectment, ſor now they are grounded on fictions 
only. Judgment affirmed. Patrick againſt Ball. 

JJ ã ⸗³ë8 i id ot 


x | A cor= 


gent v. Dean and Chapter of Sl. Aa. F. 23 
Geo. 3» 2 Term Rep. 16. 3 


Hundredors. 

Ir an action be commenced on the ſtatute of hue How to ſue the 
and cry, the plaintiff muſt take out his original; hundred, 
for the inhabitants of a hundred cannot be in cuſ- 
tody of the marſhal ; nor ate they liable to a capias. 
Bro. 43. The only method to proceed againſt them is 
by ſummons on the original, and diſtreſs infinite, 4 
Keb. 126. 2 Saund, 37 5. 4 Hod. 296. And the 
original uſually recites the ſtatute. id. To be 
teſted 40 days after the robbery, otherwiſe it is error, 
2 Lev. 12. And within a year after the robbery. 
1 Brownl. 156, If ſeveral are robbed, they cannot | 
join. 2 Lev. 12. The declaration mult be againſt Declaration, 
the hundred generally, and muſt ſhew the robbery to 
be within the hundred, and upon the highway ; if not, 
it is good after verdict. Carth. 71. 1 Mod, 221. 

By the 8 Geo. 2. c. 16. It is enacted, that no V. Stat. 13 Es. 

rſon ſhall maintain any action againſt any hundred, 1. 7. l 37 li. 
unleſs he ſhall, over and beſides the notice required 5 fad OT 
by the ſtat. 27 Eliz. c. 13. give notice thereof to one liundred in caſe 


of the conſlables of the hundred, or to ſome conſta- ef f9bbery vith- 


, t noti 
ble, Cc. of ſome town, &c. wherein ſuch robbery 3 5 


ſhall happen, or ſhall leave notice in writing of ſuch 
robbery at the dwelling-houſe of ſuch conſtable, Ic. 
deſcribing in ſuch notice, ſo far as the nature and deſcribing the 


circumſtances of the cafe will admit, the felon or %, 229 pub 


felons, and the time and place of the robbery; and ee n 


alſo ſhall, within twenty days next after the robbery 
committed, cauſe public notice to be given in the 
Londen Gazette, deſcribing as aforeſaid, together 
with the goods and effects whereof he was robbed ; 
and before any action commenced, go before the And before ac- 
chief clerk, or ſecondary, or the filacer of the coun- tion yy” gs 
ty wherein ſuch robbery ſhall happen, or their denn 
puties, or before the ſheriff, and enter into a bond, 


3 | to 


A corporation is not entitled to an eſſoign. Ar- Edoign. . 


The theriff to 


certify ſuch 
bond. And cer- 


tificate to be de- 


Jivered to the 
chief clerk be- 
fore proceſs, 


High . 
only to de ſerved 
with the proceſs, 
who is to yive 
public notice 


thereof the next 


market day, 


If he do not 


appear. 


| Hundtedors.' 


to the high conſtable, Ec. of the hundred in which 
ſuch robbery ſhall be committed, in one hundred 
pounds, with two ſureties, &c. with condition for ſe- 
curing to ſuch high conſtable, & (who are impou er- 
ed to enter an appea: ance, and defend ſuch action) the 
due payment of coſts, after taxed, in caſe he ſhall be 
nonſuited, or diſcontinue, or in caſe judgment ſhall 
be given on demurrer, or a verdict given againſt 
him. - 

$ 2. That when any ſuch bond ſha] be en⸗ 
& tered into, the ſheriff ſha) certify ſame to the 
* chief clerk, Sc. which certificate ſhall be de- 
„ livered by the party robbed, to the chief clerk, 
« Ac. before any proceſs ſhall iſſue for the commences F 
„ ment f'of ſuch juit as aforeſaid.” | 


How to proceed, - . 1 


PREPARE a proncipe for the erigitial; take it to 
the cutſitor of the county where the venue is laid, 
and a memorandum on a 25. 6d, ſtamp, pay fine to 
the king, and for original: when ſealed make a copy 
thereof, which formerly uſed to be ſerved on ſome 
inhabitant of the hundred. But by 8 Geo. 2. c. 16 
ſe 4+ it is to be ſerved on the high conſtable, Ec. 
of the hundred wherein the robbery ſhall happen; 
who is to cauſe public notice to be given in on- of 
the principal market towns within ſuch hundred, or 
the next market day after he or they ſhall be ſerved with 
ſuch proceſs; or if there ſhall happen to be no market 
town within the hundred, then in ſame pariſh 
church within the ſame hundred, immediately after 
divince ſervice, on the Sunday next after his being 
ſerved, and enter an en and defend for the 
1 as adviſed. 

If he do not appear in time, a Armor may be 
ſued, and levied againſt all or any of the defepdante, 
and you may iſſue an ais and pluries, and fell the | 
iſtues under the ſtat. 10 Geo. 3. as it is determined, 


that the ſtatute extends to all writs of diftringas, 


Kalos v. — 5 Barr. 2726. 


How 


1 Hundredors. 


How 76 appear. tog | 5 


THe defendant muſt enter appearance with Mr, 
Adams the filacer on the guarto die poſt of the return | 
of the original, A memorandum on a 25. 6d. ſtamp | | 
is neceſſary. | | 
 Hergfordſbire, * men inhabiting the hundred Declaration, the | 
to wit. of O. in the ſaid county were form of, | 
. ſummoned to anſwer as wel] to our lord the now 1 
king, as to A. B. in a plea of treſpaſs and contempt 
againſt the form of the ſtatute of hue and cry in ſuch 
caſe made and provided, c. And whereupon the 
ſaid 4, B. who ſues as well for our ſaid lord the king | | 
as ſor himſelf by F. M. his attorney, complains that, | | 
Sc, (here ſet forth the precite), to the great da- <5 | 
mage of the ſaid A. B. and againſt the form of te 
ſtatutes in ſuch caſes made and provided, whereby 9 
the ſaid A. B. ſaith that he is injured, and hath da- — 
mage to the value of 100/. and thereupon he brin | 
ſuit, Sc. And the ſaid men inhabiting the hundred Piea. | 
of O. aforeſaid, by J. X. their attorney, come and | 
defend the force and injury, when, Sc. and all con- | 
tempt, and whatſoever, Sc. and ſay, that they are in | 
no wiſe guilty of the premiſes above laid to their | q 
charge, againſt the form of the ſaid ſtatutes, as the 
aforeſaid 4. B. who as well, Fe. above complains 
againſt them, and of this they put themſelves re 
the country, Cc. 
The declaration need not recite the original at Declarations 
large, R. A. 16 54. Mills 26.; nor more of the ſta- 
tute than is pertinent to the action, 2 Vent. 215.3 
— muſt conclude contra formam ſtatuti, Tv. 116, 5 
f the defendants plead, and there is an iſſue, the Yen, fac. 
_ wenire facias ſhall be awarded to the next hundred. 
Theſ. Breu. 144-; but fee 29 Gee. 2. c. 18. [* 3. 
the venire ſhall be awarded de corpore comitatls, 
except the hundred againſt which the action is 
brought. 5 | 
If judgment be given againſt the! black the 'f amp re 6% 
erf, '&c, on | roccigt of the execution. againſt ner gow 
| any ſheriff te ſhew 


: 

4 
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" 
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as 


dhe writ to two any. inhabitant, ſhall cauſe the ſame to be ſhewn 
juſtices, who ace gratis to two juſtices of the county, Wc. (whereof 
pw any Þ one to be of the quorum),. who. are to cauſe ſuch 

taxation and. aſſeſſment to be made, and to be le- 


fer 27 lin. 


0.13. vied according to the 27th Elix. (viz, by the con- 
tables,  &c. rateably and proportionably, c.), in 
which taxation and aſſeſſment there ſhall be pro- 
vided and included, over and above what the coſts 
and damages recovered by the plaintiff in ſuch 
action ſhall amount to, all ſuch expences, which 
the high conſtable hath. been at, claim being made 
before the ſaid juſtice, upon due notice for that 

The money to be purpoſe given; and the money levied, to be paid 

paid within ten over by ſuch conſtable, c. within ten days after 

I. ion te ne collection, to the ſheriff, to the uſe of the plain 

Herif, for the tiff, for his coſts and damages, and to the uſe of 

oo the plain- the high conſtable, for ſo much as his expences in 

| his defence ſhall amount to ; of which he ſhall give 

an account, on oath, before any taxation; and ſhall 
have no further allowance than what ſhall be taxed, 
which the high conſtable ſhall cauſe to be taxed for 
that purpoſe. Stat. 8/Geo. 2. c. 16. / 4. 
The 7th. ſeQion provides in what manner the 
conſtable ſhall be reimburſed his expences, in caſe 
the plaintiff is nonſuited, &c. and becomes, or bis 
ſureties in the bond become, inſolvent. he} 

Kiotr, If perſons riotouſly aſſembled in part demoliſh and 
pull down a dwelling-houſe, and at the /ame time de- 
firoy goods and furniture in the houſe, although 
ſuch goods and furniture were not deſtroyed by 
means of the pulling down of the houſe, the hundred 
is liable under flat. 1 Gs. 1. ff. 2. c. 5. to yield da- 
mages for the deſtruction of the furniture as well as 


of the houſe. iz 


Proceeding by Original. 


No move cots T is ordered, Thet from and after the laſt day of 
— this preſent Michaelmas term, in all actions in 


than « common which the plaintiff ſhall proceed againſt the defend- / 


Proceeditiy' by Original. _—_— 


ant by Peclel original writ, and ſhalt recover leſs e e 26 
than the ſum of 50l. he mal not, on taxing coſts 
be allowed any more or other coſts than he would 6 36 beiden 5 


de intitled to, in caſe he had proceeded by Sl e 
(except in ſuch actions in Which he could not pro- E 
ceed by bill, or in which any defendant ſhall be | 
actually outlawed); R. . 23 Ges. 3. | 

It is ordered, That original writs which by 1 Writs by origi. | 
ought to be ſigned by the hlacers of this court, ſhall 3 pr _ 
be ſigned by The ſaid filacers before ſuch” writs be the Py 
ſealed'by the officer of this court. Hil. 31 Car. 2. 

It is ordered, That all writs and proceſſes whatſo- All writs by ori- 
ever (iſſuing upon original writs before the appear- Einal ovgbe to be 
ance- of the defendant, ought to be ſigned by the — | 
filacers' of this court, wenn e to the courſe of this the filacer, 14 


court, Ke . 35 Car. 2. 


"How 70 weak 
| OY _ ſve by original; the debt b amount to In common 
101. 5 Geo, 2. c. 27. And in order thereto, prepare caſes. 
firſt a præcipe, Which is to contain the whole count 
or datlaraiion,' in which muſt be ſet forth the de- 
fendaat's late, degree, or mycry, and the town, or 
—_— or Place and county where wa ir, or Was con- 
ver 
Aide, 659 If A. B hikes! you ſceure, el. Pracife for an 
then put, Cc. 75 D. late of Weſtminſter in the ſaid wigiva! in colcs 
county, yeoman, that he be before us on the morrow 
of All $euls, whereſoever, "&:c. to ſhew for that 
whereas ( bars ſet forth the whole count ar declaration), 
and conelude thus: To the ſaid A. B. his damage 27 
691. as is ſaid, &c. 
© This is done on paper without a ſtamp, and taken 
to Mr. Adams the filacer, Joe, I»; Lump Court, 
Temple; ho will make but the chi thereon, to 
the ſheriff of the county where defendant is to be 
met with. But moſtly, for expedition fake, it is 
done by the attorney; pay him 57. 44. for the fieit 
 countz and 1s. for every other; fealing 74 117 
„ * | there a 
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there be an affidavit of the debt, the defendant 
ſwears it there, or before a judge of the court, ſhe- 
riff for his warrant 2s. 44. | 
|  Capias thereon, George the third, &c, To the ſheriff of Middieſex, | 
There mußt de a greeting: We command you, that you take J. D. 
memorandum or 

warrant ona late of Męſiminſter in your county, yeoman, if he 
25. 6d. ſtamp be found in your bailiwick, and him ſafely, keep, 
files with the ſo that you have his body before us on the morrow 
as of A Souls, whereſoever we ſhall then be in Eng- 
land, to anſwer A. B. in a plea, for that whereas, 
(to the end of the præcipe) to the (aid A. B. his da- 
mage of 69l. as it is ſaid ; and have there this writ. 
Witneſs Lloyd lord Kenyon at Feſimin/ler, the 13th 

day of July, in the 3iſt year al our reign. 
K. L. attorney. Adams, 
Bail for 64/. | | 
As to the r. There are many notes in the old books reſpecting 
the tete of the original and capias; and there can be 
no doubt but that they both may be returnable the 
ſame day (unleſs you proceed to an outlawry), and 
that the tele of the capias may be of the laſt day of 
the preceding term (though the cauſe of action ac- 
crued in the vacation), otherwiſe in a ſhort vacation, 
an original could not be purchaſed ; and every capias, 
alias, and plurics, muſt have fifteen days between the 
teſte and return of each; and the morrow of the Af- 
cenſion al be a good return, netwith/landing there be 
not fifteen days between the fourth day of the (aid re- 
turn, and the «//cign day of the marrow of the Holy 

Trinity. 16 Car. 1. c. 6. J. 7. 

You pay on original writs where the damages 
exceed 40l. a Jme, to the ing, in the following pro- 


portions : 
. 4. d. 
- Fines to the | From gol. ta 66). 135. 4d. i. e. 100 marks o 6 8 


king. From 100 marks to 100!. - - 0 10 © 
From 100l. to 200 marks - 0 1314 
From 133. 6s. 8d. to 166l. 13s. 4d. o 16 8 
From 166“. 138. 4d. 10 200“. I. 07 0 
And for every 66l. 135. 4d. more © 6h 8 
And for every 1001. more - O 0 
Every 1001. pays 10s, 2 R. H. 6 U. & 7 
Midale e/ex, 
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Middleſex, (/*. ) f7 Command A. . late of Weſt. Præcipe for an 
minſter, in the ſaid county, merchant, that juttly, &c, original in debt. 
he render to F. B. 100!/. of lawful money of Great 
Britain, which he owes to, and unjuſtly detains from 
him, as it is ſaid, &c. and unleſs, &c. FER | ' 

George the third, Sc. to the ſheriff of Midaleſer, cipias thereon, 
oreeting : We command you, that you take A. C. 
ate of Weſtminſter in your county, merchant, if he 
be found in your bailiwick, and him ſafely keep, ſo 
that you have his body before us on the morrow of 
All $»uls, whereſoever we ſhall then be in England, 
to anſwer F. B. in a plea, that he render to him 
1col. of lawful money of Great Britain, which he The penalty of 
- owes to, and unjuſtly detains from him, as is the bond, 

ſaid ; and have there this writ, Witneſs, &c, | 
7 | Adams. 

If it be at the ſuit of an executor or adminiſtrator, 

leave out the words, ©* owes to,” and ſay, ** unjuſtly 

% detains.” 7 

If defendant cannot be taken on the capiat, plain- Alias & pluriets 

tiff may ſue out an alias, and after that a pluries; 

only adding the words to the alias, © as formerly we 

& have commanded you; to the pluries, “ as often- 
„times we have commanded you. | 

If defendant cannot be found in the county 
where your firſt writ iſſued, or where you intend 

trying the cauſe, then ſue out a te/tatum capias againſt 

him into that county where he is to be met with, 
directed to that ſheriff, and after the words, *©* zo the 

& /aid A. B. his damage of Icol. as is ſaid,” add 
theſe, And our ſheriff of Middleſex, at a certain T.fatum, 
% day now paſl, returned to us, that the ſaid C. was 

„nit found in his batltuwick, whereas it is teſtiſied in 

« our ſame court before us, that the ſaid C. lurks and 
wanders uf and down in your county; and have 

« there this writ, Witniſs, &c.” | 

The tefte of the alias is on the guarto die poſt of Teſe. 
the return of the capias, and the tte of the pluries is 
on the gyarts die piſt of the alias, | 

And I. B. the feſtatum may be had in the firſt 7% in the 
inſtance, without really ſuing out the capias, but Wann 
| l 1 you 


$00. 


Appearance, 


# 


| Praccipe for ap- 
peatance. 


Afﬀidavit of 
ſer vice. 


If ſpecial bail, 


in. 
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you muſt pay the filacer for it, who, mu to make 
it out to warrant the feſtatum. 

Theſe writs are-taken to. the ſheriff's | cies; (ic 
 bailable) for warrants thereon, for which pay 28. 44. 
othcer for arreſt, 10s. 6d. in town, country 14. 15.04; 

If they are not bailable, put the Exgliſb notice for 


defendant to appear, as at the end of a commen writ, 


except the words © at Weſtininſter,” which. leave 
out, and add, ** whereſoever we ſhall then be in Eng- 
% land,” in order to your defence in this action.“ 


How to appear. 5 


Tux appearance þ to be entered eight days after 
the return of the capias, and not the guarto die poſt, 
and filed with the filacer Mr. Adams, for which pay 
25. 64. and a memorandum or warrant on a 25. Gd. 
ſtamp is to be filed at the ſame tine. 
. Middleſex, (ſs.) Appearance for A. C. at the Suit 
of J, J. B. to a capias returnable on the morrow; of All 
Souls, whereſoever, &c. J. B. attorney. 
If the defendant be ſerved with an alias or pluries, 
then he is to enter his appearance in eight days after 
the return of either; if not, the plaintiff may enter 
an appearance according to the ſtatute, on an affi- 
davit of the ſervice; ſtating that the defendant 


was perſonally ſetved on ſuch a day with a true 


copy of a writ of ſpecial capias (or alias or plu- 
ries ſpecial capias, as the caſe may be), iſſued out of 
and under the ſeal of this honourable court, return- 
able on the morrow of All Souls, whereſoever the 
king ſhould then be in England, under which copy 
was written an Engliſh notice to the defendant, of the 


intent of ſuch ſervice, purſuant to the ſtatute | in that 


caſe made and ride. 


How't to appear if Special Bail required." a 
If the action requires ſpecial bail, and the = 


whea to be put fend ant be arreſted in London or Midal: ſex, the de- 


fendant 
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ſendant muſt put in his bail before a judge within 
four days after the quarts die poſt of the return of the 
writ: if he is arreſted in any other county, then 
within fox days after the quarto die poft of the retugn 

of the writ. 

If either the fourth or ſixth day fall on a' Sunday, 

the defendant. has all the Monday following to put 

in bail. N. on R. MH. 8 Ann. Reg, 1, | | 


Bail by original is to be put in, in the county How to put ia 


where the capias iſſues, for which purpoſe apply to bail. 
the filacer for a ſhort copy of the capias, and ſum 
ſworn to, then make a note of the names of Se 
tiff and defendant, and alſo the names and additions 
of the bail, on a ſlip of paper thus: Middleſex, 
“John Denn againſt Richard Fenn, the bail are 
« Thomas Stoul, of, 2 mercer, and Richard Mann 
of the fame piace, carpenter,” 

F. B. attorney. S worn to 561. 10s. 

Take the bail with the filacer to a judge's cham- A memorandum 
bers (in term time he attends there regular), who rt ca. yay 
will take their recognizance in double the ſum {worn 21. 64 ſtamp for 
to, and pay him 16:. 6d. defendant, | 

Give notice to the plaintiff's attorney the ſame Notice of bail, 
as in common caſes, only fa put in with the 
filacer, before the Honourable Mr. 7 Juſtice Buller, 
at his chambers in Serjeant's Inn, Chancery Lane, 
Londen, and the names are, Cc. 

In country cauſes, the bail-piece is to be allowed 
by a judge of the court, before it is filed with the 
filacer. Mr. Adams is filacer for all the counties, 
with whom it is to be filed. 

If plaintiff excepts, he does it in the filacer's book Lacoption: 
within twenty days, and delivers notice of ſuch ex- 
ception to the oppoſite attorney. 

If there is an exception, then vive notice to juſ- How to juſtify, 
tify as by bill, and the ſame days are allowed. 
On the day of juſtification get the filacer to go to 
Meſiminſter with his book, counſel to move 10s. 64. 2 
hlacer 7s, 6d. court fees gs. have affidavit of the 
ſervice of notice ready, as by bill. a. ay 
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502 Proceeding by Oris inal. 
e The plaintiff may rule the ſheriff to return his 
dkeriff. writ, and bring in the body in the ſame manner as 


by bill; but. the rules muſt keep pace with the de- 

ſendant s time. 
May bellver de- The plaintiff may deliver ** Al de bene 
8 * M, up'n the quarts die poſt of the return of his 
- writ, and def-ndant has the ſame time to plead as by 
bill, and file it with the clerk of the eget, the 


ſame as by bill, 
If the ation be brought in caſe, then the 2 


tion runs thus: 


Declaration in Middleſex, (/. A. C. late of Weſtminſter, in 
caſe,” the county of Middleſex, merchant, was attached to 
anſwer F. B. in a plea of treſpaſs on the caſe, and 

whereupon the {aid J. B. by G. G. his attorney, 

_ complains for that whereas (to the end of the præ- 

cipe as far as the dan age). then ſay, „and there- 

© fore he brings his ſuit, &c,” No pledges are to 


be added, 
D-claration in Mi dale ex, ( fs. ) A. C. late of V. in the county of 
gebt. Middlifex, eſquite, was ſummoned to anſwer J. B. 


of a plea, that he render to the ſaĩd F. B. 1001. of 
lawful money of Great Britain, which he owes to 
and unjuſtly detains from him; and whereupon the 
ſaid J. B. by A. B. bis attorney, complains, that 
whereas, &c. (and ſo on through the declaration); 
where fore the ſaid F. B. faith that he is injured and 
hath ſuſtained damage to the value of 100.; and 
therefore he brings his ſuit, &c. 
How ingroſſes, The declaration being drawn is to be copied on 
Se. treble penny, and delivered or filed the ſame as by 
bill; and the charge is the ſame, 
In what county If a capias iſſue into one county, Fey the declaration 
to lay the venue, is laid in another, the bail are diſcharged, though it 
is good againſt the principal, 3 Lev. 235. 24 5- other- 
wiſe by bill. | 
Mut p'ezd now Defendant formerly was not bound to plead till 
without oyer of he had oyer and copy of the original, if he demand- 
the or gn writ, e it, but nom he cannot have oyer although he de- 


mand it, by Rule Trin. 21 Geo, 3. and if he demands 


\ 
| it, 


— by Original. | 503. 


it, plaincif may fign judgment without giving . K 
no plea filed. bid. Vide title Oyer, < 

It the defendant pleads, he files it (if ſpecial) Plea, 
with the clerk of the papers; if general, he may 
either enter it in the book kept by the clerk of the 
judgments, or deliver it to the attorney, on a treble 


penny ſtampt paper. 


Te clerk of the papers alſo makes up the paper 
book by original, if there be a ſpecial plea filed. 

But the attorney makes up the iſſue if the plea be When attorney 
general, or ſuch a plea as need not be filed; in that — up the 
caſe he begins with the declaration firſt (as there is no 1 1 
memorandum by original), then the plea, and the 
award of the venire muſt be thus: Therefore it is Venire awarded, 
commanded to the ſheriff, that he cauſe to come before our 
lord the king, from the day of the Holy Trinity, in 
three weeks, whereſoever he ſhall then be in England, 
twelve, &c. by whom, &c. and who neither, &c. be- 
cauſe as well, &c, 

The clerk of the papers always makes up the pa- How clerk of 
per book or iſſue as of the term the declaration is 3 * 
Hied or delivered, and imparls over (if the plea is of book. EO 
2 different term or the replication) to the term in 

which the iſſue is joined, 
If you have an imparlance to enter, the form by 

bill will anſwer (except on the return day); in this — 
caſe you put a general day e Se. inſtead 
cf a day certain, as thus: 

And now at this day, that is to ſay, on the mor- Imparl, 
row of the Holy Trinity, whereſoever, &c, until 
which day the ſaid A. C. had leave to imparl hereto, 
and then to anſwer the ſame, c. (che ſame as by 
bill). 

In making up of the record, put two placitas the How to make 
ſame as by bill, after the firſt olacits i is entered, be- vp 3 record. 
gin with your declaration, and go to the end of the | 
iſſue (then enter the 2d placita and the jurata thus): 

Middleſex, (fs.) The jury between J. B. by his Jurata. 
attorney, plaintiff, and A. C. late of Weſtminſter in 

the ſaid coun'y, merchant, defendant of a plca of treſ-- 
| K k 4 N paſs 


. Proceeding by Driginol.. 


paſs. on n the caſe, is reſpited before out lord the king, 
until in fifteen days of St. Martin, ,whereſoever. he 
we be in England, unleſs, Sc. the- Nee: as 

by bill | | 
The record i is paſſed at the fave place: as by bil, TI 
the iſſue to be entered at the clerk of the judgments, 
venire and diftringas. are exactly the ſame (except 
the return), which muſt be of a general return day, 
& whereſrever,” & . and the defendant's addition 
muſt alſo be put in (fa is the writ of jubf@&ra) ; 


venire and diſtringas are ſealed, only pay 74, each; 


 Jubpe@ra is ſigned by Meſſrs. Prove t and Meb, pay 


| 75 udgment by 


efoulr, 


15s, 84. ſeal 7d. a præcipe is left for the ofſiſe. 
If che defendant ſuffers judgment to go by de- 
fault, ſign it on a treble penny ſtampt peper,. enter 


on the ro!l warrants of attorney for plaintiff and 


Writ of i * . 


defendant, and no memorandum, but begin with the 
declaration, ſign it at the clerk of the Judgment, 
ſame as by bill, make out inquiry thus: | 

George the thi rd, Sc. To the ſheriff of Middle: 
ſex, greeting : Whereas A. C. late. of Weſtminſter 
in your c:unty, merchant, was attached to appear in 
our court before us, to anſwer J. B. of a plea, for 
that whereas (to the end of the declaration); and it 
was in ſuch manner , proceeded, Sc. exactly the 
ſame as by bill, only make it returnable on a general 
return day, whereſorver, &c.“ pay 7d, 

The ſheriff executes it; proceed to final judg- 
ment the ſame as by bill, by giving a rule for judg- 
ment at the clerk of the rules, pay 1s. 10d. the writ 
of execution is ſealed, pay 7d. warrant 25, 44. 


The rule for judgment may be given on the return 


day (if not on a Sunday), and it expires in four court 
+. Gays after, e or a dies non excepted. 8 


Nonprot for Want of Declaration by 


Original. 


Ir has been already obſerved, that hindi} 0 
declare 10i;hin two terms next after the return of the 


FO" 3 


Ptotoeditig by Original. 50s 


| prozeſs'; if he does not, defendant may ſign his non 

pros without giving a rule to declare, if he appeared 
in the term the writ was returnable, any time before 
the eſſoign day of the third term, provided no decla- 
ration be delivered. For unleſs he take immediate 
advantage of the plaintiff's negleR, the plaintiff may 
ſtil} deliver a declaration, and that within twelve 
months. Orley v. Lee. 2 Term Rep. 123. 7 

As yet of the term of the holy Trinity 31 Geo. 3. 
. Witneſs Lloyd lord Kenyon. | 2 
Middleſex, (i.) F. B. puts in his place F. G. Nonpros for not 
his attorney, at the ſuit of A. B. in a plea of treſ- Haring. 
aſs on the cafe, _ | N ; 
Middleſ:*, (fs.) J. B. late of, &c. merchant, ac- To be ſigoed an 

cording to the form of the ſtatute in ſuch caſe made double 21. 64. 
and provided, was ſerved with a writ of our lord ng PTY 
the king, called a ſpectal capias ad reſpondendum, 
iſſued out of the court of our ſaid lord the king, 

before the king himſelf, direfted to the ſheriff of 
Middleſex, returnable in fifteen days from the day 
of Eaſter, wherefoever our ſaid lord the king ſhould 
then be in England, to anſwer A, B. in a plea of 
treſpa!s on the caſe upon promiſes, to the damage of 
the ſaid A. B. of 40l. And the ſaid A. B. at that 
day appeared by J. F. his attorney, according to 
the form of the ſtatute in ſuch caſe made and pro- 
vided, &c. (the ſame as by bill). | 


Of amending the Declaration and Original Weit. 15 


If you ſhould have occaſion to amend the de- Of amending 
claration, &c. apply by ſummons ſame as by bill, „ 
which the judge will order on the lame terms. If after ee 
error is afterwards brought, and the original is made 
out, petition the maſter of the rolls for that pure 
pole. 55. | . 

Suppoſe the damages are not ſufficient, then peti- 
tion to amend as follows, naming the cauſe: | 


* 


Petition to 
amend an 
original, To 
be ingrofſed on 


a treble 6d. 


ſtampt paper. 


Proteeding by Original. 
To the Right Honourable the Maſter of the Rolls, 
The humble Petition of the Plaintiff A. B. 
3 Hpeibeth, : 
THAT in Hilary term, in the thirty-firſt 
year of the reign of his preſent majeſty, your 


petitioner commenced an action at Jaw in his 
majefly's court of King's Bench, by original writ, 


_ returnable in eight days of St. Hilary, whereſo- 
ever, &c. on a promiſſory note of hand for the 


ſum of 254/. drawn by the defendant, ' payable 
to your petitioner or order, with intereſt, and 
which note bears date the 2oth day of December | 
3788, and your petitioner hath laid his damage to 
200l, 
That the ſaid defendant appeared in Trinity term 
laſt paſt; your petitioner hath ſigned an interlocu- 
tory judgment for want of returning the paper- 
book, and bath given notice of executing a writ of 
inquiry of damages for the third day or November 
inſtant. | 

+ That by the great delay made on the punt of the 
defendant, your petitioner's debt, with intereſt, 
amounts to 296“. which exceeds the damages laid 
in the ſaid original writ, and that in confequence 
thereof your petitioner hath not as yet executed his 


writ of inquiry. 


&« Your petitioner therefore molt humbly prays 
« your honour, that the curſitur may be di- 
« rected to amend the original, by ſtriking out 
& the words 260/, and inſerting in the ſtead 
% thereot the words 300k. 
And your petttioner ſpall ever pray, &c. 
Take this to the ſecretaty's office in the rolls, pay 
5s. 6d4.; when anſwered, take it to the curſitor 
with the original, he will alter and get it reſealed, 
pay 4s. 64, If there is a verdict, there will be no 
occaſion for this, as the want of an original cannot 
be rg for error. Stat. 18 wh c. ys 


' Proceeding 


Proceeding to Outlawry. 
* the defendant is out of the kingdom, or 
abſconds from being taken, the plaintiff 1 
proceed to an outlawry againſt him. 
It formerly only lay for treaſon and felony, 4 
now by the ſtat. of 19 Hen. 7. c. 9. ** proceſs © 
e outlawry may be ſued as well in actions upon the = 
« as in aclians of treſpaſs or debt, vide 25 Ed. 3. 
c. 17. but it lies in no caſe but where a capzas lies. 


2 Kali Ab. 76, 


Outiawry, in civil actions, is conſidered as in the Ovtlawry i in 
nature of civil proceſs, to compel an appearance eil aions. 


to the ſuitz or, if after judgment, to procure ſatiſ- 
faction. The forfeiture, though nominally to the 
king, yet in truth goes to the plaintiff towards 
payment of his demand. If the outlaw appears, 
he pays all the coſts, puts in ſufficient bail, and does 
every thing he can, to put the plaintiff in as good a 
condition as he would have been in originally; or, 
if after judgment, the outlaw pays the debt and 
colts, the court reverſes the outlawry upon motion, 
without any writ of error. The form of the re- 
verſal always is, “For the errors aſſigned, and other 
* errors appearing upon the record, although there 
is, in truth, no error at all. + Burr. 2549. Rex © 
v. Wilkes, 
A man outlawed is, when, by judgment of law, 
a man by his own default is ouſted of the law. 
Co. Lit. 112. b. 128. . For every man at his age 
of twelve years ought to be ſworn to the law in a 
tour or leet, and by his outlawry he is poſitus extra 
legem. Jbid, 122. 6. A woman who does not 
ſwear to the law by judgment of outlawry, is not 
ſaid to be outlawed, but waiviata. Ibid, And there- 
fore if a woman is ſaid to be utlagata, it will be 
error. 2 Kol, 804. Where a capias does not lie in 
proceſs, defendant cannot be outlawed before or 
after judgment; as upon a writ of privilege by an 
attorney, 
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attorney, or another. 1 Leon. 329. If defendant 
avoids arreſt, though he appears publicly, he may 
be outlawed. Barnes 320. On total abſconding, 
no endeavours to arreſt are neceſſary. Lid. 322. 
If the defendant does not appear upon the return of 
the original, a capias iſſues. Off, Br. 22. Reg. Jud. 
1. 5. If he does not appear, nor taken on the capias, 
ah | an alias, and afterwards a pluries capias ſues. Ibid. 
Wh The capias ought to be conformable to the original, 
tj and the alias and pluries to the capias. And if the 
defendant is not taken, or does not appear upon the 
return of the plurtes, an exigi facias iſſues, which is 

alſo to be conformable to the original and capias. 
When proceeded This mode of proceeding is uſed as well where, 
on. in an action againſt two, the one is arreſted, and 
the other cannot be found, for you cannot declare 
againft them ſeparately, therefore the other muſt be 
outlawed previous to declaration, 1 Str. 473. 1 
Wl  Hilſ. 78: in order to take care that the bail of the 
0 one be not diſcharged ; at the end of the ſecond 
| term of the return of the writ, get a rule to declare 
0 | againſt him, ſerve it on his attorney, and continue ſo 
[0 to do from term to term till the other comes in- 
; to court, or is outlawed ; you tell the clerk of the 
rules you are proceeding to outlawry, as the rule is 
| out of the common form, pay 4s. 64. 151% 
Declaration, If you outlaw other defendants, the declaration 
will be intitled the term the outlatory 77 complete, and 
not of the term the fir/? writ is returnable. 1 Wii. 78. 
1 Avon 1 If a lauitit be ſued againſt two, and one only be 
+ HH you Arreſted and puts in bail, and you are obliged to ſue 
proceed to out- the other to an outlawry, the original and other writs. 
lawry. muſt be againſt both but you cannot proceed to 
outlay him that has put in bail; Edwards v. Carter, 
et al. 2 Scr. 473. but declare that C. together with 
: A. B. his late partner, aſſumpſerunt ſuper ſe. Ibid. 
How to proceed. The firſt thing you prepare is an «74avit of the 
debt; (/ you mean to hold him to bai!) then make 2 
precape tor the original as befote, and take great care 
that the debt accrued due before the teſte of it, 
otherwiſe it will be bad; but if you do not hold 


E 
a 
4 


— 


proclamations: thereof in places the moſt notorious, and 


' Durlawry: 5 50 


him to bail, then make a precipe only, carty it to 
the filacer, Mr. Adam, pay him for ſame, and the 


| fine to the king as before; he will make out a capias, A memorandom 


alias, and pluries thereon, and the capias ought to d warrant to be 
be teſted pul pri guarto die poſi of the ee of the m — 28 
original; the alias on the guarto die poſt of the return ſtamę. 

of the capiar, as allo the pluries on the quarto die of 

the alias, and they ate to be ſealed; then leave 

them wich the ſheriff of the county where the 8 
venue is laid for a return of non eſt inventus, pay 


1s, each name; when the ſheriff has made his 


return, take them to the filacer, who will make 


out an exigent (which is to be conformable to the 
original and capias) and proclamation ; the firſt of 
which requires the ſheriff 10 cauſe the d:fendant to be 
demanded or exatt:d, in five county courts ſucceſſively, 
to render himſelf, and if he does, then to take him, as 
in 4 capias. | | | 
The ſecond commands the ſheriff of the county, where- 
in the defendant dwells, or laſt dwelt, to make three 


niojt likely to come to his knowledge, a month before the 
eurlatury ſhall take place. 6 H. 8. c. 4. 31 Elix. 
c. 3, This writ is to bear zeſte, and return the ſame 
as the writ of exigent, and to be ſent to the ſheriff 


where the defendant dwells, or was lalt reſident, to 


execute. N. B. The filacer files the warrants of 
attorney. 1 501 03] i 
If there are not county courts (or huſtings if when to have 

in London) ſufficient between the 7e/e and return an allecatur. 
of the exigent, you mult have an allocatur exigent, 

allowing as many exaClions of the defendant as there 

are between the te/le and return, and demandin 

him again to appear; and upon the allocatur, if there 

are not five exactions returned, you mult have ano- 


ther, which the filacer alſo makes out. Kitch. 264. 


But if any county -day be paſt between the laſt of the 
former county- days and the return, no allocatur ſhall 
iſſue, but you muſt have a new exigent, tor the de- 
mand of the party muſt be at five'county-courts ſuc- 
ceſſively held one after anther, without any court in- 
tervening. 5 
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How to proceed 
upon the capias 
utlagatum. 


tervening. Plow. Com. 371. B. It is ſaid the quickeſt 


way is to proceed in London, as the huſtings are held 
oftener than the county- courts. „ 
If the defendant does not appear at the return of 
the exigent or allocatur, by putting in bail, or filin 
a. common appearance {as the caſe requires), there 
ſhall be judgment quod utlagat. Kitch, 263. ; then 
ſue out a cafias utlagatum, ** which is to extend the 
% goods and chattels, lands and tenements, of defend- 
& ant, and to take his body alſo if he be taken, he 
gives bail as hereafter; if goods, &c. be taken, get 


the ſheriff to take an inquiſition thereon (but no 


Tranſcript. 


How to proceed 
after ſheriff's 
return. 


Petition, Sc. 


notice is requiſite to be given), produce witneſſes 
before the ſheriff to prove deeds, or any other thing 
taken, that they are the defendant's, and an ap- 
praiſer who has made appraiſement thereof, to prove 
the value. | 5 
As ſoon as the capias utlagatum is returnable, get 
it from the ſheriff, take a copy for yourſelf, carry 
it to the filacer, and he will make a tranſcript 
thereof, which take and file with your clerk in court, 
in the Exchequer office, King's-bench=-walks. Upon 
receipt of it, he will make out a venditioni exponas, 
directed to the ſheriff, to ſell the goods and chattels 
appraiſed, and found upon the inquiſition. 
If the plaintiff gets a friend to take them at the 
appraiſed value, pay the money to the ſheriff, who 
will make a bill of ſale of ſame; or if leaſes are 
taken in poſſeſſion he will aſſign ſame, and return 
the venditieni exponas, which is filed with your clerk 
in court. The ſheriff expects, in theſe caſes, 
an extra ſce, and he is to be paid his poundage 
thereon, a | | . 
If the debt be above 5ol. and not otherwiſe, then 


Prepare petition to the lords of the Treaſury, pray- 


& ing that the money levied, and in the hands of the 
« f:riff, may be paid to the plaintiff, towards ſatiſ- 


« fallion of his debt and cofts ;” a certificate of the 


trarſc:ipt muſt be certified by the clerk in court 
under the petition, which leave at their office; 
(a tee exira is requiſite to their clerk for expedition); 

their 


their anſwer is, “4 reference o Mr. Chamberlaine, 

% their ſolicitor,” of Lincoln's-inn, who will, on 

' requeſt, order you to appear before him, to make 

out the plaintiff's demand; he will require an affi- 

davit of the plaintiff, ſworn before a judge, together _ 

with an affidavit of his having paid his ſolicitor the 

coſts, as by the bill of coſts annexed. N. B. If 

the action be upon tes, bills, or other ſecurities, 

he will require them to be produced before him, 

and, upon his report, what there is due for the 

debt, and perhaps he may report the coſts (for it is 

diſcretionary, they being given by the lords) ; then 

file the ſame with the clerk of the Treaſury, and 

get him to procure the king's ſign manual, for the 

attorney general to conſent to your motion, “that 

„the money may be paid over to the plaintiff ;” 

after the king's ſign manual is obtained, give brief 

to counſel, with half a guinea, to move the court of 

Exchequer, „that the money returned upon the 

«© venditioni exponas by the ſheriff of Miadleſex, be 

paid tothe plaintiff ;” alſo give brief to the attorney 

general to conſent, pay him 2. 25. clerk 25. 64, and 

on ſuch motion and conſent, the court will order it 

to be paid accordingly, 

But if the ſum levied exceed not the ſum of 50l. If go!. mw 

| there need no application to the Treaſury ; for the 5 e e the 

court of Exchequer, upon reading the return of the — . 

venditioni exponas, will, upon motion of Jour coun- 

ſel only, order it to be paid. | 

The clerk in court will then draw up the 1 ns Clerk in court 

and ſea] a ſubpœna at the ſame time for the ſheriff n up order, 

to pay the money to plaintiff forthwith, which Jagen f if the 

plaintiff may demand at the ſheriff 's office, and if money is not 

1 paid, may move for an attachment againſt for an aac 

im. 

George the third, Sc. To the ſheriff of Midileſex, Ae 

greeting: We command you, that you cauſe C. D. 

late of 2 eſtminſler, in your county, merchant, to be 

ee from [if in London, ſay, huſting to huſt- 

ing], county- coutt to county- court, until, accord- 

og to the law and cuſtom of our kingdom of Ung- 
6 land, 


— 


— 7 > 
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Proclamation. 


2 Huſting to 


huſing, if in 
London. 


What he for- 
feits. 


und, he be outlawed, if be does not appear; and 
if he does appear, then take bim and ſafely keep 


bim, fo that you have his body before us, on 


whereſoever we ſhall then be in England, 


to anſwer to A. B. of a plea, for that whereas '(here 


inſert the whole præcipe), to the ſaid A. his damage 
of 6col. as it is ſaid, and whereupon you did in 
| laſt paſt (the return of the pluries) make re- 


turn to us, that the ſaid C. D. was not found in 


— bailiwick ; and have you there this writ, 
itneſs, &c, 5 5 Adams. 
To be ſigned by the filacer, pay him according to 
length, and ſeal 7d. | LD 
George the third, c. To the ſheriff of Middle- 
ſex, greeting: Whereas, by our writ, we lately 
commanded you, that you cauſe C. D. late of Wi/t- 
minſler, in your county, merchant, to be demanded 
from county-court to county-court, until, accord- 
ing to the Jaw and cuſtom of our kingdom of Eng- 


land, he be outlawed, if he ſhould not appear; and if 


he ſhould appear, then that you ſhould take him 
and keep him ſafe, ſo that you might have him before 
us on  whereſoever we ſhould then be in Eng- 
land, to anſwer to J. B. in a certain plea of tteſ- 
paſs on the caſe, to the damage of the ſaid A. of 
600l. as is ſaid: We command you, that accord- 
ing to the ſtatute made in the 3 iſt year of the reign 
of Elizabeth, late queen of England, you cauſe the 
ſaid C. D. to be proclaimed three ſeveral days, ac- 


cording to the form of the ſaid ſtatute, one of which 
proclamations to be made at or near the moſt uſual. 
church door of the pariſh where the ſaid: C. D. is an 


inhabitant, that he render himſelf to you, fo that you 
have his body before us at the aforeſaid time, to an- 
ſwer the ſaid A. B. of the plea aforeſaid, and have 


there this writ, Witneſs, Cc. Adams. 
To be alſo ſigned by the filacer, pay him 7s. 
ſealing 74. | 


A man outlawed in a perſonal action, forfeits 
his goods and chattels, 1 Salt. 305. and his chat- 
tels real, as a term for years, 2 Rol. 806. /. 15 


If tenant at will ſows his lands, the king ſhall have 
the emblements. /b:4, The king ſhall have all 
the profits of his freehold lands. 2 ” Bol, 807. But 


in a perſonal action it ſnhall be for the benefit of the 
party. Caf. in Parl. 73. 


In perſonal actions he does not forfeit any lands What not, 


of which he has eſtate of freehold, 2 Rol. 807. nor 
a real charge for life. Hut. 54. Copy bold not liable 
to be ſeized. Parker 190. 


George the third, c. To the ſheriff of Middle- Special capias 
ſex, greeting : We command you, that you omit u. 


not by reaſon of any liberty in your bailiwick, but 
that, by the oath of good and lawful men of your 
county, you diligently inquire what goods and chat- 
tels, lands and tenements, C. D. late of Weſtminſter 
in your county, merchant, hath or had in your 


bailiwick the day of e e 
paſt, or at any time afterwards, on which day he v= outlawed. 


was outlawed in your county, at the ſuit of 4. B. 
in a certain plea of treſpaſs on the caſe, to the ſaid 
A. B. his damage of 600. as you have returned to 
us ſome time ſince, and by their oath cauſe the 
| ſame to be extended and appraiſed, according to 
the true values thereof; and what you find by that 
inquiry take into your hands, and keep ſafe, ſo that 
you anſwer to us the values and iſſues thereof; and 
having ſo extended and appraiſed the ſame, what 
you ſhall have done herein, make known to us on 
whereſoever we ſhall then be in England, 
diſtinctly and plainly under your ſeal, and the ſeals 

of thoſe by whoſe oath you ſhall have made the 


extent and appraiſement; and for that the ſaid C. 


D. conceals himſelf, and runs up and down from 
place to place in your county, in contempt of us, 
and in prejudice of our crown, as we are informed: 
We command you, that you take the ſaid C. D. 
whereſoever he be going in your county, as well 
within a liberty as without, and keep him ſafely, fo 
that you have him before us at the aforeſaid time, 
to do and receive ah * ſaid court before us ſhall 
| in 
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in this caſe determine; and have you there this 


What debts are 


liable to be ſeize 


ed upon the ca- 
Pias utlagatum, 
and how the 
king is to reco- 
ver them ; he 
can only take 
the profits of 
the land, 


Dutlawry: 


writ. Witneſs, Sc. Adams, 

To be ſigned by Mr. Adams, and ſealed; 
pay ſigning 45. ſeal 7d, warrant to the ſheriff 
25. 44. | J 

When the outlawry is returned on the exigi faciat, 
by the ſheriff, and recorded in court, execution 
may be taken out againſt the party outlawed, either 
general to arreſt the body, and extend the goods 
and lands, and alſo debts and cho/es in action belong- 
ing to the party outlawed; Lut. 330. and when ſuch 
inquiſition is returned by the ſheriff, a tranſcript 
of the outlawry and inquiſition is returned into the 
Exchequer, and thereupon if any debt be returned 
due from any -one to the outlawed, on application 
to the Exchequer, a ſci. fa. iſſues to ſuch perſon to 
ſhew cauſe, why the king ſhould not have ſuch ſum 
found due on the inquiſition to the outlawed ; and 
therefore the tranſcript of this record is ſent into 
the Exchequer, that the court of ordinary revenue 
may have it in charge; but the court of Ex- 
chequer uſually grants a cu/{adiam to ſuch perſon. as 
ſued the outlawry, Hard. 422. Carth. 441. Telu. 
JT 

If the defendant be taken upon the capias utlaga- 
tum, the plaintiff cannot declare againſt him; for 
the proceis is determined. Cro. Elix. 700. | 


70 be Rizht Honourable the Lords Commi ſſioners of bis 


Petition to the 
lords, 


Majeſty's Treaſury. 


The humble petition of A. B. 


___ Shetweth, | 

That C. D. late of merchant, being juſtly 
indebted unto your petitioner, in the ſum of 
upon a promiſſory note of hand, bearing date the 
22d day of June 1788, and alſo in 201. for goods 
ſold and delivered to the ſaid C. D. your peti- 
tioner was obliged to outlaw him for the recovery 


thereof. 
FN 464. baba 


Dutlawrry. 


That a writ of ſpecial capias ut agatum having 

iſſued againſt him, out of his majeſty's court of 

King's Bench, at Weſtminſler, at the ſuit of your 

petitioner, an inquiſition was taken thereon by the 

ſheriff of Middleſex, whereby certain goods and 
chattels to the value of 80/, mentioned in the ſaid 
inquiſition, were by, the ſaid ſheriff ſeized, and 

taken into his majeſty's hands; which writ and 

inquiſition being tranſcribed into his majeſty's 

court of Exchequer, at Weſtminſter, a writ of ven- 
dlitioni exponas duly iſſued out of the ſaid court, 

whereon the ſaid ſheriff hath returned, that he- has, 

by virtue thereof, ſold the goods and chattels in the 

ſaid writ mentioned, for the ſum of J. being 

the deareſt price he could get for the ſame; which 

monies he had before the barons of the king's 

Exchequer at Maſiminſter, at the day in the ſaid 

writ mentioned, ready to be paid to his majeſty's 

uſe. 1 | | | 

That as your petitioner has been at great ex- 

pence in the ſaid proceedings, and as his majeſty 

is not concerned in intereſt, but his name only 

made uſe of by your petitioner for the recover 
ol his ſaid debt: | 
| «. Your petitioner therefore humbly prays your 

„ Jordſhips, that his majeſty's attorney 
general may be authoriſed to conſent on 
behalf of his majeſty, that the ſum of 
I. may be paid to your petitioner 
« towards ſatisfaction of his ſaid debt 
« and coſts, | 
And your petitioner ſhall ever pray, &c.” 

« Theſe are to certify, that in term. Certificate of 
„ in the twenty-ninth year of the reign of the clerkin 
ce his preſent majeſty king George the third, a © 
, „ tranſcript of an outlawry was returned and 
“ filed in this court againſt C. D. late of, c. 
«* merchant, outlawed in Middleſex, at the ſuit of 
« A. B. in a plea of treſpaſs on the caſe, by 
| « which tranſcript it does appear, that ſeveral 
it “goods and chattels of the ſaid C. D. were ſeized 

| LI « into 


A 
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& into his majeſty's hands by . Eg. 
„ and | Eſq. then ſheriff of the 
* ſaid county of Middleſex, by virtue of a ſpecial 
& capias utlagatum, in the ſaid tranſcript ſpecified 
* And I further certify, that a writ of venditioni 
« exponas has iſſued, for ſelling the ſaid goods 
« and chattels ſo ſeized, whereon the ſaid ſheriff 
<& hath returned, that he hath ſold the ſame for the 


= amo 7.” 
| A. B. plaintiff, 
In the King's Bench, . and 
| £5 C. D. defendant. 
Aﬀidavit; A. B. of, Cc. maketh oath and faith, That the 
above named C. D. is juſtly and truly indebted 
unto this deponent, in the ſum of according 
to the 2nnexed account, and alſo in the further 
ſum of 23/. for coſts paid to Mr. G, C. this depo- 
nent's ſolicitor, in proſecuting the outlawry in this 
cauſe againſt the ſaid C. D. | | 
The order for payment of the money, and the 
2 ſubpœna, ate made out by the clerk in court. 
Upon appearance By the 4th & 5th of V. & MH. c. 18. /. 3, 4. 
* a defendant taken upon a capias utlagatum ſhall be 
gatum, outlawry diſcharged on his attorney's ſigning an appearance 
may be reverſed, (except where bail is required) ; but if bail is re- 


| except where quired, then the ſheriff is to take bond with one or 


ſpecial bail is - x 172 
required, then More ſurety, in double the ſum for which bail is re- 


bond to be given quired, and no more, for appearance, by attorney, at 
to the ſheriffe. the return, and do and perform ſuch things as ſhall 

be required by the court. | 
3 — as If any perſon be not able within the return of 
diſcharged, viv. ſuch writ to give ſecurity (where ſpecial bail is 
ing ſecurity after TEquired) that whenſoever the priſoner ſhall find 
—— of ſecurity, for appearance, to the ſheriff, by attor- 
„it. ney, at ſome return of the term then next fol- 
lowing, to reverſe the ſaid outlawry, and to do 
and perform ſuch other thing and things as ſhall 
— required, ſuch ſheriff ſhall diſcharge him. 

bid. | | 

Special bail, If the caſe originally required ſpecial bail, and 
| defendant ſtands out to an outlawry, he cannot 
| | come 


abode of the bail, and the time of juſtify ing; beſpeak 


manner (though you may put in bail firſt at a 12 


and the filacer makes out the ſuperſedeas, which de- 


the exigent in this Jaguar; 


Putlawru. TE 5% - 
come in and appear to the outlawry, without put- 

ting in ſpecial bail, and the filacer ſhall not iſſue a 

ſuperſedeas till then. 3 Burr. 1920. Campbell v. 
Daley. 

N utlagatum recites a ſpecial original When bail, 
ſpecially expreſſing the cauſe of action, the ſheriff 2 no affi- 
muſt take bai), though the capias utlagatum is not . 
marked for bail, 3 Burr. 1482. for proceſs of out- 
lawry is not within 12 Geo. 1. c. 29. nor can de- 
fendant reverſe the outlawry, without giving ſuch 
bail as the law requires. {b:4. Cracraft v. Gleadotwe. 

If the party defendant appears before he is re- Appearance be- 
turned outlawed, he does it upon the exigent (and fore the guinus 
if no bail is required in that caſe), he enters the. 
appearance with the filacer, Mr. Adams, the ſame 
as upon a ſpecial capias, who thereupon makes out a 
ſuper ſedeas to the ſheriff, to ſtay all further proceed- 
ings, he ſigns it; pay 3s. 10d. and for ſeal 7d. | 

If it is bailable, then bail muſt be put in and per- If bailable. 
feed, by giving notice two days before, exclu/zve, to 
the plaintiff's attorney of the names and places of 


the book of the filacer, to go to Meſminſier for that 
purpoſe, who enters and takes the bail in the uſual _ 
chambers, and give notice of juſtifying after); mo- 
tion by counſel for that purpoſe 10s. 64. filacer 
if put in at Meſiminſter, il. aliter at chambers 

I 6s, 64. and for the juſtification 7s. 64. court fees 
95. rule for the allowance of the bail 46. As ſoon 
as bail is complete draw up the rule for the allowance, 


liver to the ſheriff, who returns the allowance upon 


hol 


&« [ have altogether caſed from executing this writ, Return. 
% having received his maje/1y's writ of ſuperſedeas for 
& that purpoſe.” The anſwer of, &c, | 
Pay the ſheriff for the allowance 25. 44. 
The filacer, if he goes to Veſiminſter, charges 
35. 64, for his attendance extra to put in bail, er 
juſtify. fo | | 
| ES... If 
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How to put in If it be upon meſne proceſs (and no bail required - Ip 
bail, to reverſe then upon entering a common appearance, leavin 


upon the capias : a 
an, cad with him a memorandum. or warrant on a 2s; 6d. 


no arreſt, ftamp, with the filacer, and getting his certificate 


thereon, a judge at his chambers will grant an order 
to reverſe the outlawry. ; Vide p. 520. 
| Where bail is But if ſpecial bail is required (upon per fecting 
required, after it ſame), you may move the court to reverſe the out- 
4 eee lawry directly after juſtification; but if done after, 
the outlawry, it muſt be moved, on an affidavit made of perfecting 
| « the bail, and muſt be on payment of coſts 
| taxed. 1 2 16824 
How avoided, If the perſon outlawed, at the time of the outlaw- 
| ry pronounced, was within the age of diſcretion, as 
if he was an infant under fifteen years, it may be 
avoided, 2 Rell. 805, Dy. 239. So if a woman 
at the time ſhe is waived, was covert baron. 
2 Roll. 806. So if a man at the time of his out- 
lawry, was in priſon, it will be error. Lit. ſ. 437. 
2 Roll. 803. But if by covin or conſent, it will not 
avoid, Co. Lit. 259. b. If a man at the time of his 
' outlawry was out of the realm, it will be error. 
Skin, 6. So in the king's ſervice with a captain in 
war. 2 Noll. 803. So if aon his private buſineſs 
out of the realm. bid. 804. But not if he goes 
with intent to avoid proceſs, {bi4. I. 30. And it 
may be avoided either by plea or writ of error. 
Co. Lit. 259. b. If for matter appearing on record, 
the party may reverſe it by plea, Co, Er 529. b. 
or for omiſſion of any proceſs, ibid. or variance, 
| ibid, But it is diſcretionary on motion: but gene- 
8 rally where the outlawry is avoidable for matter of 
fact, if not in felony, &c. it muſt be avoided by 
writ of error. Jbid, | | 5 
The attorney general will not grant his fiat for the 
writ of error till defendant is in actual cuſtody on 
the cap. utlag. 4 Burr, 2527. Outlawing a man 
beyond ſea is error, not irregularity. Barnes 319. 
If goods be tak - If the goods of the perſon outlawed be taken by 
en, after rever= the ſheriff, and after the outlawry is reverſed. by 


fal, defendant writ of error, the defendant ſhall be reſtored to the 
| | g90 $ 


10 them. 


goods again, becauſe the ſheriff was' not compellable 
to ſeil theſe goods, but only to keep them to the uſe 
of the king. 5 Co. 90. 1 Roll, Abr. 778. Cre, 

Eliz. 278. 2 Jon. 101. 5 Mod. 61. oy 

He ſhall have all his lands and tenements though 
the king has granted them to another and his heirs.- 
1 And, 188, Cro. Eliz. 278. 2 Vern, 312. And he 
may-enter upon the reverſal without petition or ſcire 
. facias. Ibid. | 5 fo 

It is ſaid, if the defendant ever lets the proceed- Good: ſeired in- 
ings get into the Exchequer, although he reverſes to the king's | 
the outlawry upon bail, yet they cannot make reſti- — 
tution; for that the court of King's Bench cannot got into the Ex- 
ſend a writ to the treaſurer, and the court of Ex- *Þ<qver, in an 
chequer have no record before them to iſſue out a — 
warrant for reſtitution, 5 Med. 61. It is ſaid in reverſal. 
the ſame book, that as ſoon as the writs are delivered 
to the officers of the Exchequer, viz. the treaſurer, 

the property is altered, and the officers become debtors 
to the parties. 2 H. 7. bid. 2 
The defendant cannot be taken on a Sunday upon Defendant can- 
a capias utlagatum, Stat. 29 Car, 2. c. 7. though not be taken on 
the court will not attach the ſheriff, but leave the * . 
defendant to his remedy given by the ſtatute, 
Barnes 319. . | 

Since the 4 & 5 V. & MH. a writ of error to If error be 
reverſe the outlawry in civil caſes, is ſeldom heard brought for . 
of; but in caſe error be brought through or by gam 4 my 
want of proclamation, © bail muſt be put in before ee 
c the allowance, not only to appear and anſwer the put in bail, not 
&« plaintiff in the former ſuit, in a new adlion to be — OR 
& commenced by him. for the cauſe mentioned in the 7 he ee ſuit, 
& action, but aiſo to ſatisfy the condemnation, if the but to a new one, 
&« plaintiff ſhall begin the ſuit before the end of two 
& terms after allowance of the writ of error, or 
© otherwiſe avoiding of the ſaid outlatury. Stat. 31 
Eliz. c. 3. ſ. 3. | | | | 

The bail are anſwerable in this caſe for the con- ga il ſor con- 
demnation money, Lee C. F. 1 Will. Serocolt v. Hanſon. demnation. 
UL Pending 


No bail in error 
of an outlawry 
till reverlal, 


Pending error to reverſe an outlawry on meſne pro- 
ceſs, the defendant moved to quaſh the writ, becauſe 
no bail was given. Cur. That is never done till the 
outlawry is reverſed; and then we take bail to ap- 


pear to an original to be brought within two 


terms, which was done. Str. 951. Ducket v. 


Where ſpecial 
bail is required 
on reverſal of 

outlawry, al- 

though no affi. 
davit be made 
previous, 


Marin. 


The defendant was cara without affdavit of 1 5 


debt, and brought error, and aſſigned his being be- 
yond ſea at the time of the outlawry, which court re- 
verſed ; but the queſtion was, on what terms, whether 


on ſpecial or common bail. The court, on conſider- 


ing4& 5 W. & AM. declared they had a diſcretion- 
ary power to require bail or not, and the want of an 
affidavit of the debt before was no objection, becauſe 
that is only to warrant an arreſt; and here was one 
in time for the new action that muſt be brought. 
And though 31 Eliz. is the only act that expreſsly 
requires bail; it is not to be inferred from thence, 
that in other caſes it ought not to be inſiſted on; for 
that act makes a new error, and the bail upon it is 
abſolutely to pay the condemnation, Serocold v. l 
Str. 1178. Salk. 496. 1 Wilſ. 3. | 

I was led into a great error by the filacer's clerk, 
Mr. Actland, who informed me that upon the caps 
utisgatum, he rook the recognizance in the uſual way 
to render, But this caſe came before the court 
and it was held, it ſhould be bail upon the 91 Ez. to 


a pay the condemnation money; the filacer bad taken the 


How to obtain 


the wits 


Tecognizance to render, the bail did render; and on 
motion to diſcharge the defendant out of cuſtody, the 
point was fully diſcuſſed and ſettled. Borwick.v. 
Parking. E. T. 31 Gee. 3. S. Point ſettled. Phillips 
v. Harburton and another. M. T. 178 LY 

The curſitor makes out the writ of error, and 
it is allowed by the court on motion. If the plaintiff 
does not appear and confeſs the errors, the defend- 
ant muſt ſue out a /c!. fa. ad audiendum errores, and 
upon two nihils returned, the court: will reverſe the 


_ outlawry of courſe ; but if he does come in, and 


does 


Outlaw. 832 


does not confeſs the errors aſſigned, but joins in 
error, the defendant muſt make up the error- books, 
and go to argument and judgment as in other caſes 
of- erron. A 2365) I 1501 bus VER 1 971 
If a perſon procures another to be outlawed clandeſ- Olandeſtine out · 
tinely, who appears in public, the court will oblige a. 
ſuch perſon to reverſe the ſame at his own coſts, 
12 Mod. 413. but if it appears that the party out- 
lawed had lurked backward and forward between 
two counties, and that the perſon had dealt openly, 
and been regular in ſending proclamation to the ſne- 
riff where he ſometimes reſided, the court will not ; 
interpoſe in a ſummary manner, but leave the party 
to his ordinary remedy by plea or writ of error. 
2 Vent. 46. T. Jon. 211. Comb. 19. 
The plaintiff cannot be nonproſſed after the out- Norproz; 
lawry reverſed, for that writ is become void. Pra. 
Reg. 271. 103 6 5 


; Of aeclari ng after Outlawry. 


A NEw original muſt be ſyed out, the former 
being at an end after outlawry pronounced, for de- 
fendant undertakes to put in bail to a new original 
to be ſued out within two terms. Stat. 31 E. c. 3. ſ. 3. 

The declaration has no need to be laid in the ſame 
county in which the former original was made. 
3 Lev: 245. | 2 84 | 

By the 21 Fac. 2. c. 16. / 4. it is enaQed, If defendant be 
That if in any action brought by original, and the N fene 
defendant therein be outlawed, and ſhall after re- ———— 
verſe the outlawry; that then the plaintiff, his heirs, tiff may come 
executors, or adminiſtrators, as the caſe ſhall re- gi icin a 
quire, may commence a new action or ſuit from year after ſch 
time to time, within a year aſter ſuch judgment j»dgment of out- 
of outlawry reverſed, and not after. oy 

Upon ſuperſeding the exigent, if plaintiff delivers 8 berfegig __ 
a declaration, there ſhould be a notice to plead, „„ | 
and a rule given before judgment can be ſigned ; ration delivered, 
and defendant has in ſuch caſe the ſame time to _—_— 

i | Pease, a 

plead as in other caſes. | ien. 


Outlawry 


Outlawry after Judgment. 


Proctss of outlawry lies on a ſpecial original 
only, and not where the proceedings are by bill. 
If you have judgment by original againſt a man that 
lurks in ſeveral counties, in regard you cannot re- 
gularly have execution againſt him in more counties 
than one at a time, the beſt way is to ſue him to 
outlawry after judgment, for then you may take out 
as many writs of capias utlagatum againſt him as you 
pleaſe, and this for a ſmall charge; beſides, it ſaves 
the charge of reviving the judgment by ſcirs facias 
after the year and day, and you may have an exigent 
immediately after the return of the ca. /a. without 
an alias and pluries, and alſo without a writ of pro- 
clamation. Cro. Fac. 677. Y 

Firſt, ſue out a ca. ſa. for the debt and coſts, as the 
caſe is, into the ſame county where the action was 

laid, and get non e/t inventus returned by the ſheriff; 
then carry ſame to Mr. Adams, who will make out 
an exigent thereupon, which deliver to the under- 
ſheriff, to be returned as other exigents are. | 
The exigent being returned, the filacer will make 
out a capies utlagatum into as many ſeveral counties 
as you will, either in England or Wales, general or 
ſpecial ; and if the defendant be taken, he cannot be 
diſcharged' without reverſing the ſame for ſufficient 


error, or making ſatisfaction. 


The method. 


Infants. 


Y the common law, a male or female is called 
an infant till the age of twenty-one years. Co, 
Lit. 171, ö.; but by the civil law the age of ſeven- 

| teen years. {bid, | | be. 
In what caſes he An infant may bind himſelf to pay for his ne- 


— =o ceſſaty meat, drink, apparel, neceſſary PEO 
| ; 2 | uc 


Infants. = „ 


ſuch other neceſſaries, and likewiſe for his good | 
teaching and inſtruction, whereby he may profit 
himſelf afterwards; but if he bind himſelf in an 
obligation or other writing, with a penalty for the 
payment of any of theſe, that obligation ſhall not 
bind him. Co. Litt. 172. 4. And if he brings the 
materials to the taylor, there is .no need to aver 
that they were ſuitable to his quality. Lat. 157. 
Neceſlaries for an infant's wife, are neceſſaries for 
bim, but not if provided in order for the marriage, 
Str. 168. ; and upon ſuch contract by an infant, an 
aſſumpſit lies. Lat. 197. Fon. 146. Pal. 528. Or, 
if he gives a ſingle bill for money upon ſuch con- 
tract, it binds him. 1 Rol. 729. l. 20. Cro. Elix. 920, 
1 Lev. 86. The court will judge what things are 
neceſſary. Cro, Eliz, 583. If goods not neceſſary 
are delivered to an infant, who after full age pro- 
miſes to pay, he is bound. Str. 690. An infant 
ſhall be charged for a treſpaſs done by him. Com. 
Dig. 3 V. 170. So an infant of ſeventeen years of 
age ſhall be charged for malicious words. Ney 129. | 
If a warrant of attorney be given by an infant and If warrant of 
another, and judgment is entered up thereon, the I*orney de a 
court, on motion, will order the name of the in- {acgment thaiss | 
fant to be ſtruck out of the warrant of attorney, and on. | 
ſet aſide the judgment as againſt him. 2 Black. Rep. 
1133. Vide Str. 1043. | . | i, 
An infant is to proſecute a ſuit by his guardian or How to proſecute 
beſt friend, though the term uſed is prochein amy, and defend. 
which is next friend; but he cannot defend by ſuch 
next friend, but muſt defend only by guardian, be» 
cauſe the law ſuppoſes, that where he demands or 


| ſues for any thing, it is for his benefit. And the 


power for infants to ſue by prochein amy, was firſt 
introduced by the „lat. Meſt. 2. 
If an infant be joined with others, in ſuing in If joined by 
the right of another, the action may be brought by — 
attorney; for they all make but one perſon in law. other, may be 
3 Gra, 377. a 7 brouczht by 
| attorneys 


But 


4 — 


— 


* 
| 
- ; i MM — , ; 
r rr een 


$36 | Jnfaints. 
Infant defend. But in all caſes where an infant is defendant, 
_ = though it be in another's: right, and though joined 

guarin. with others, he muſt defend by guardian. 2 Cro, 
| 289. 1 Lev. 294. | 
If he appears by In all actions , perſonal, or mixed, againſt an 
— itis infant, if he appears by attorney, it is error. 8 Co. 
| 58. b. 9 Co. 30. ö. 

If attorney un- If an attorney undertakes to appear for an u 
OO #1, and enters it per attornatum, it may be amended and 
It by guardian. made per guurdianum. Str. 114. 445. | 
How plaintiff i: Plaintiff's attorney ſhould apply to defendant to 

to apply. name a guardian; and if he does not in fix days, 
| you may apply to the court to oblige him to do it. 

2 i. o. 
2 — The writ may be ſerved at the ſuit of the infant, 
muſt be appoint» but before declaration, a guardian muſt be appointed 
ed. by the court, which is done either by taking the 
guardian and infant before à judge at his chambers, 
or by petition; if by petition, it is thus: : 
In the King 5 Bench. 
| | 4. B. che younger, plaintiff, 
Between | and 
c. D. defendant. 
To the right hana Lloyd lord Kenyon, lord cif 
Juſtice of England. 
Petition atk The bembls petition of A. B. the younger, an in- 
e guardian, fant, under the age of twenty-one years, the 
plaintiff in this cauſe, 
- $Sheweth, 
. B. To be in- That your petitioner ** as he is adviſed, good 
groſſ-d on a tre- cauſe of action againſt the above named C. D. for 
* aſſaulting and beating your petitioner, and that your 
| petitioner has commenced an action againſt the ſaid 
C. D. for the ſame ; but in regard that your peti- 
tioner is an infant under the age of 21 years, 
Your petitioner, therefore, moſt humbly prays 
your lerdſbip, to aſſign unto him G. F. of, 
c. merchant, your petitioner's father, as and 
for your petitioner's guardian, to proſecute 
the ſaid action againſt the ſaid C. D. 
And your petitioner ſhall ever pray, &c. 
Under- 


Infants. 2} 


Underneath which petition write the following 
acceptance: 
I do hereby agree to accept to be the guardian 
6 to the above- named A. B. an infant, according to 
tc the prayer of the above petition, ; Goh” 
Witneſs, J. G. attirney for the plarntiff. 
To which annex the following adsvit fot 
before a judge, 


A. B. the younger, plaintiff, 
In the Ae" s Bench, + ape 727 
C. D. defendant 
0. of, &c. gentleman, attorney for the plain- To be ingroſſed 
tiff in this cult, maketh oath and faith, That A. B. . „. 64. 
the above named plaintiff, did on the day of 
duly ſign the petition hereunto an- 
nexed, in the preſence of this deponent; and this 
deponent further ſaith, that he was alſo preſent, 
and did fee G. F. the perſon mentioned in the ſaid 
petition, duly ſign the acceptance or agreement 
thereunder written, in order to his being a guardian 
to the ſaid A. B. the younger. 
Take the petition and affidavit to the judge's How to proceed, 
chambers, who will thereupon make his order for 
plaintiff to proſecute by his guardian, pay 125. take 
ſame to the clerk of the rules for a rule thereon, pay 
55. and when you declare, annex a copy of the rule 
to the declaration. 
One admiffion will do, to proſecute and defend all One 1 
actions that may be in ſuit. by 
London, (,.) A. B. by G. F. who is admitted by The firm ef the 
the court of our lord the king, before the king laration. 
himſelf here, to proſecute for the ſaid A. B. who is 
within the age of twenty-one years, as the next 
friend of the ſaid A. B. complains of (as in other 
caſes). 
In the iſſue, ſay in the memorandum (6 comes Iſſue. 
& A. B. who is admitted by the court of our lord the 
&« king, before the king himſelf here to proſecute,” as 
before. | 
In the venire and di/tringas, ſay, „A. B. by his Vis ine and * 
4c next friend, ae N | 5 | 
n 
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Infants deſendl- An infant eannot defend without a guardian if he is 
ing. ſued, nor can he plead (tiil a guardian is admitted by 

e judge of the court). St. Pr. Reg. 265. 

If he appear and But if he appear and plead by an attorney, and 
plead by at- the plaintiff finds it out, he may in vacation time 

Ow apply to a judge for a ſummons (or in term to the 

* court), for a rule to ſhew cauſe * why common bail 

* filed ſhould not be flruck out, and the plea be ſet 
4% afide, and that the defendant may be obliged to ap- 
& pear by @ guardian; and if no one is named 
within fix days, the plaintiff way name one for 
him, which will be ordered of courſe. ide Str. 
1076. 
In the K. _ SET . N. againſt C. D. 
To the right honourable Lloyd lord Kenyon, lord chief 
juſtice of his majeſly's court of King's Bench. 
The humble petition of C. D. the above defendant, an 
. infant under the age of Fwenty-one years, | 
Sheweth, fy 
Petition to affign That the above plaintiff hath lately commenced an 
a guardian to action at law againſt your petitioner for (here ſet 
ws. forth the cauſe of action), and your petitioner 
is adviſed and believes that he has a good defence 
to make thereto ; but in regard your petitioner is an 
infant, 

Your petitioner humbly prays your Lordſhip 

would he pleaſed to aſſign G. H. of, &c. as 
his guardian, to defend this ſuit, 
& And your petitioner ſhall ever pray. C. D. 

I do accept and agree to be the guardian of the ſaid 
C. D. an infant, according to the pro er > the above 
petition. G. H. 

6 Witneſs F. G.“ 

Affidavit of the ſigning by the infant, and the ac- 
ceptance of the guardian, is requiſite in this caſe. 

In cafe the guardian appear before the judge's 
clerk, there is no neceſſity for an affidavit of his ac- 
ceptance; pay 125. rule 5s, 

The infant muſt file common bail by his guardian at 
the ſuit of the plaintiff; if a memorandum or warrant 
ſhould be filed on a 25. 6d. ſtamp with the common 
bail, or before plea — 


ä 


Annex the copy of the rule to the plea, or ſerve a 
copy on plaintiff's attorney: plea to be filed. 


And the ſaid C. D. by G. H. who is admitted by Plea of infancy 
the court of our lord 'the king here, to defend for Per guardian. 
the ſaid C. D. who is under the age of twenty-one 
years, comes and defends the wrong and injury, 
when, &c. ſays, that he the ſaid C. at the time 4 
of the making the ſaid ſeveral promiſes and un- 
dertakings in the ſaid declaration mentioned, was 
under the age of twenty-one years, to wit, of 
the age of nineteen years, and no more, to wit, at 
London aforeſaid, &c, and this he is ready to verify; 
wherefore he prays judgment if the ſaid 4, ought 
to have or maintain his aforeſaid action thereof 
againſt him, &. | Ge TT 

If defendant does not appear by guardian in 1f infant does 
the time allowed by the rules of the court, the not appear by 
plaintiff muſt procure an affidavit of the ſervice of 1 
the proceſs, and that the defendant is an infant, and proceed. 
that he hath not appeared; upon which the judge, 
without taking out a ſummons, will make an order, 

% That unleſs the infant appears within ſo many days 

“ after perſonal ſervice of the order, plaintiff may aſſign 

John Doe for guardian, and enter appearance for 

e defendant ;” and upon affidavit of the ſervice of 

this order, the judge will make the order abſolute, 

and then an admiſſion is drawn up and filed as afore- 

ſaid. Vide Str. 1076. ; Su „ 

It, is clear that the infant plaintiff, who ſues by Infant plaintiff 
pfrochein amy, is not liable to coſts, becauſe he cannot, not liable to 

while under age, diſavow the ſuit; but the prochein 3 | 

any is liable, Str. 548. James v. Hatfield, Barns © © 

128, and if it appears to the court that he is not 

of ſufficient ability to pay the. coſis, the court will | 

order another who is. But an infant detendant Infant deſendant 

(although he names a guardian) is liable to colts, if is liable, altho“ 

the verdift be againſt him, Dy. 104. 1 Buſſir. — | 

109. Str. 708. | „ 

The coſts muſt be demanded of plaintiff's next Cofts to be de- 
friend, and on refuſal, you may move for an attach- manded. 


ment on an affidavit of the facts. 


528 | Infants. 
Confirmation of If hs plaintiff reply to a plea of 3 that the 
© Promiſe. defendant after he had attained twenty-one con · 
firmed the promiſe, and the defendant rejoin that he 
did not, the plaintiff need only prove a promiſe, and 
the defendant muſt ſhew that he was under age at 
the time. Term Rep, 1 V. _ Borthwick v. 
Carruthers. BET 


| Statute of Limitations. 


The ftatute Ir the plaintiff is a foreigner, and doth not come 
— to England in fifty years, he bas ſtill, fix years after 
plaintiff who is his coming into England, to bring his action; and if 
* un- he never comes to England himſelf, he has always a 
| « © ui ps right of action while he lives abroad, and fo have his 
| executors or adminiſtrators after his death. Stri- 

| thorſt v. Graeme. 3 Wilſ. 145. 
A bin of Mid. A bill of Middleſex or latitat, in the firſt inſtance, 
2 may be ſued out in order to ſave the ſtatute of limita- 
tions, which being done, take ſame to the ſheriff 


for a return of non eſt inventus, then enter the ſame 


on a roll, as of the term in which the writ is return- | 


able, thus, 
As yet of the term of St. Michael, 32d Geo. the 
3d. 1791. Witneſs Lloyd lord Kenyon. 
Entry of a bill J/{:ddlejex, The ſheriff is commanded to take 
3 to wit. C. D. and John Doe, if they may be 
found in his bailivick, and them ſafely keep, fo that 
he-may have their bodies before the lord the king, 
at Meſtminſter, on Monday next after the morrow of 
All Souls, to anſwer A. B. in a plea of treſpaſs, and 
that he then have there this precept. By bill. 
St:rmont and May. 
Appearance of At which day bikes our lord the king, at Iz fp 
JG ind minſier, came the ſaid A. B. in his proper perſon, 
tenen. and offered himſelf againſt the ſaid C. D. in the 
plea aforeſaid, and the ſheriff, to wit, | 
Eſq. and Eſq. ſheriff of the ſaid 
county, returned that the ſaid C. D. was not found 
in his bailiwick. 


Take 
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Take the roll and writ to the clerk of the judg- 
ments, who will enter the ſame, and mark the writ, 
pay 25, Carry in the roll, and file the writ in tbe : 
treaſury. oe TOE. ON a 
Middleſex, (.it. Entry of a bill of Middleſex Docket. 
between A. B. plaintiff, and C. D. defendant, re- 
turoable on, c. Rall. 5565. . 
This entry will ſerve for the /atitat, enter it ver- 
batim, George the third, &c. to the end, to Stormont 
and Way; it will alſo ſerve for an attachment of pri- 
vieg e. „„ B 
By taking out the bill of Middleſex, c. in this one 
manner before the end of the ſix years, there is ny 
neceſſity of doing it again, nor is there any occa- _ 
ſion to declare thereon purſuant to the rules of court | 
at the end of two terms, 2 Vent. 192. For when For it may be 
you come to arreſt defendant, and he pleads the continued when 
ſtatute, it may be continued till the ſuing out of J ſue again; 
the new proceſs, which muſt be ſhewn in the re- | 
plication ; averring at the end thereof, that the firſt Averment in the 
proceſs ſued out and returned, was ſued out with a view "*Plication, 
| to exhibit his bill, or declare for the ſame identical cauſe 
of atlicen ; and that the ſame was ſued out within the 
time limited by the ſlatute. | 


ee, e DOE os,” e eral A ET COR Sant, Ag ends one 


Entry of Satisfaction. 


SATISFACTION being obtained of any judgment 
an entry on the record ought regularly to be 
made to diſcharge the ſame, or the judgment appa- 
rently continues in force againſt the party convicted 
thereon, And for this purpoſe, the party making 

ſatisfaction may demand of the other a warrant or 

authority from him, directed to ſome attorney of the 
court wherein the judgment is recovered, authoriſing 

ſuch attorney to enter up ſatisfaCtion ; the warrant - 
may be had ready printed at the ſtationers, which is 

done in the following manner: Write your ſatisfac- 

tion piece on a flip of unſtamped parchment, in the 
form of a bail- piece, thus ; 


M m Aichait- 


SatiefaRtion 


| Satisfanion. 


e | 


I Term in the 32d year of the reig 85 
Jof king George III. Gig?" ' |. , Stormont and Ma 3 


' Middliex, 72 ) Satisfaction i is acknowledged * 
tween 4 B. plaintiff, and C. D. Rr 
in a plea of debt (or as the caſe Is) for 1 | 
debt, and-63s. ene | 


| | 4 
J. G. anotnex. 5 [2-4 0] A 
ment entered © * 
| "IM 3 31 Geo. of 9 
DE oll 860. 8 * 


Take this and the warrant of attorney executed to 
the clerk of the judgments, pay him 37. for the en- 
try, if in term; in vacation 5s. 104. more for the 
keys of the treaſury, and 3s. 4d. attendance. 


Ejectment. 


N eicfiment is an ingenious fiction, for the ict f 
titles to the poſſeſſion of land. In form it is a 


| trick between two, to diſpoſſeſs a third by a ſham ſuit 


and judgment. The artifice would be criminal, un- 
leſs the court converted it into a farr trial with the 
proper party. The control the court have over the 
judgment againſt the caſual ejector, enables them to 


put any terms upon the plaintiff, which are 7. 


When the tenant in poſſeſſion aſced to be admitted 
defendant, the court was enabled to add conditions; 
and therefore obliged him to al/owthe fiction, and go 
to trial upon the real merits. '2 Burr, Oy Fair 
claim v. Shamtitle. 
This action is an invention ty che court ( though 
fictitious) for the advancement of juſtice, and to 


force the parties to go to trial upon the _ with- 


out: being entangled in the 1 55 of plead] hg on 
either ſide. * Burr. 668. Th 
"I've 


— 
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I3Þ 4 da; $34 $.45> 7 1 


The plaintiff and defendant are, in the firſt in- 
ſtance, merely nominal, tobere there is à tenant in 
poſſeſſion ; and the leſſor of the plaintf and the tenant 
in poſſeſſion, are ſubſtantially and in truth the parties 
to the ſuit, /bid,, TD 
The great advantage of this fiQitious mode is, 
that being under the control of the court, it may 
be ſo modelled as to anſwer in the beſt manner every 
end of juſtice and convenience. 
Pubfic utility has adopted it in lieu of almoſt all 
real actions; which were embarraſſed and entangled 
with a thouſand niceties. But as there was good 
and bad in the method of real actions, the good ought f 
to be grafted into ejectments, in ſuch manner as to | 
avoid the had, 3 Burr. 1296. Fairclaim v. Shamtitle, | 
An ejectment is a p:/efſory remedy, and only com- A poſſeſſotz 
petent where the lefior of the plaintiff may enter: adion. 
therefore it is always neceſſary for the plaintiff to ſhew 
that his leſſor had à right to enter; by proving a 
poſſeſſion within 20 years, ot accounting for the want of 
it under ſome exceptions allowed by the ſtatute, 
Twenty years adverſe poſſeſſion, is a poſitive title to 
the defendant; it is not a bar to the an, of remedy 
of the plaintiff only, but takes away his right of 
poſſeſſion. 1 Burr, 119. Taylor v. Atkins, Every 
plaintiff muſt ſhew a right of poſſeſſion, as well as of 
property, and therefore the defendant needs not plead 
the ſtatute, as in the caſe of actions. bid. X 1 
I The confeſſion of leaſe, entry, and ouſter is ſuffi-” Leaſe, entry, and 
cient to bar a nonſuit for want of proof of actual ouſter. 
entry. The meaning of it is, to bring the matter to 
the mere queſtion of the plaintiff's poſſeſſory title. 
But to avoid a ſine, there muſt be ati actual entry, 
and the demiſe cannot be carried beyond the actual 
entry. In all other caſes it is ſufficient, Gates v. 
| Wigfall. 3 Burr. 1897. 13; | 25 | 
- The formal title of a #ruſtee ſhall not in an eject- 
ment be ſet up againſt the ce/1uy gue truſt; becauſe 
from the nature of the two rights, the cefluy gue tru/# 
is to have tht poſſeſſion. Armſtrong: v. Piers, 3 


Burr, 1901. | 
27A Ma 2 If 
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Ejeament. . E 


If the leſſor make out his title to the premiſes, he 
ſhall have judgment to recover his term ſtated in the. | 
declaration and damages which are nominal, and ſhalt © 
in conſequence have a writ of poſſeſſion, which the 
ſheriff is to execute by delivering him the —_ 
polleſſion thereof. 

The real damages are afterwards recovered iq an 
action of treſpaſs for the meſne profits which the 
tenant has wrongfully received, and which will here. 
after be fully treated on, 

There is no diſtinction between a FR nan in 
ejeAment upon a verdici, and a judgment by default. 
Jn the firſt caſe, the right of the plaintiff is tried 
and determined againſt the defendant ; in tbe laſt 
caſe, it is confeſſed. 2 Burr, 668. | 
The plaintiff muſt recover according to the title. 
If ſhe demands a half, and ſhe appears to have a 
third only, ſhe ſhall recover for ſuch third. If ſhe 
demands 40 acres, ſhe may recover 20. on v. 


Purvis. 1 Burr. 329. 


Where an ejectment is brought ans: can be uo 
diſſeifin ; becauſe the plaintiff may lay his demiſe 
when his title accrued, and recover the profits from 
the time of the demiſe, The entry confeſſed js pre- 
vious to the making the leaſe; but there is wo real 
or ſuppoſed re-entry, aſter the ejectment complained 
of, If it was conſidered as a diſſeiſin, no meſis pro- 
fits could be recovered without an e PEI 
$ ay/or v. Horde, 1 Burr. 111. | 

A judgment in ejectment is the recovery of the 
I Hiſion (not of the ſeiſin or freehold) without preju- 
dice to the r12/, as it may afterwards appear between 
the parties. He who enters under it in truth and 
ſubſtance, can only be Pee jed according to right, prout 
lex poſlulat. bids 114. 

If leſlor has a freehold, he is in as A Geahplier 3 
if he bas a chattel intereſt be is in as 2 termor; and 
in reſpect of the freehold, bis poſſeſſion — : 
according to Tight. | If he hes no title, he is in as a 


treſpaſſet; and, without any re-entry by the true 


owner, is liable to account for the profits, bid. 
BE How 


** 


Ejecment. 


Hew fo proved 7 no Tenant in P. 7 7 


If there be no actual tenant or occupier of the 
lands (except in the caſe of lanalird and texant, where 
the landlord has right of re-entry as upon a leaſe, where 
half a year's rent is left unpaid), the mode of proceed- 
ing will be by ſealing a leaſe on the premiſes; and it 
is firſt neceſſary that the claimant do take poſleſſion 
of the lands, by making a formal entry thereon, to 
empower him to conſtitute a leſſee for years; and 
being in poſſeſſion of the ſoil, he, there on the land, 
ſeals and delivers a leaſe for years to ſuch leſſee. and 
having thus given bim entry, leaves him in poſſeſ- 
tion of the premiſes. This leſſee is to ftay upon 
the land, till the prior tenant, or he who, had the 


How to proceed, 
if no :enant in 
poſſ-fon (except 
under the 4 
Geo. 2). 


Ham to A 
the lea ſe. | 


previous poſſeſſion, enters thereon afreſh, and ouſts 


bim, or till ſome other perſon (either by accident or 
agreement beforehand) comes upon the land, and 


turns him out or ejeAs him, For this injury the 


leflee is entitled to his action of ejectment againſt the 
tenant, or the caſual] ejector, whichever it was 


that ouſted him, to recover back his term and 


damages, 

Suppoling A. to the the perſon claiming title to 
the premiſes, he may, if he pleaſes, f1gn the follow- 
ing letter of attorney to empower D. fo execute a 
leaſe in his name, of the premiſes in queſtion, to 


Explanation. 


ZE. F. which is done upon the premiſes, D. and 


E. F. being only thereon ; then D. after having ex- 
ecuted the Jeaſe to E F. leaves him in poſicflion of 
the premiſes, who is turned out by G. H. to whom, 
whilſt on the premiſes, E. delivers a declaration in 
ejectment. 


Know all men by theſe preſents, that I A. B. of, &c. The form of the 
gentleman, have made, ordained, conltituted, and leiter of attor= 


appointed, and by theſe preſents do make, ordain, 
_ conſtitute, and appoint C. Di of,” Sc. hoſier, to be 
my true and lawful attorney, for me, and in my 


ney, if requiſite. 


name to enter into and take poſſeſſion of a certain 


meſſuage late in the tenure or occupation of G. F. 
Mm * and 
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| The leaſes 


the county of Oxford, but now untenanted, and 
after the ſaid C. B. hath taken poſſeſſion thereof, for 


ſign, ſeal, and execute a leaſe o 
with the appurtenances, unto E. F. af the pariſh of, 


El eum ent, 
and J. H. ſituate and being in the pariſh of, &c, in 


me, and in my name, and as 735 and deed, to 
the ſaid premiſes, 


Sc. maltſter, to hold the ſame unto the ſaid E. F. 
his executors, adminiſtrators, and 2fligns, from the 

day of laſt paſt, before the date 
hereof. for 11 term of five years, at the yearly rent 
of a pepper-corn (if lawfully demanded), ſubject ta 
a proviſo, to make void the ſame on payment by 
me of the ſum of ſix- pence to the ſaid E. . In 
witneſs, &c. 

Sealed and deli vered, Ke. 


This indenture —— &c. 3 A. B. of, e. 
gentleman, of the one part, and E. F. of, &c. of 


the other part, witnefſeth, That the ſaid A. B. for 


and in conſideration of the ſum of 55. of Jawful mo- 
ney of Great Britain, to him in hand paid by the 
faid E. F. at and before the ſealing and delivery of 
theſe preſents, the receipt whereof the ſaid A. B. 
doth hereby acknowledge, hath demiſed, granted, 


and to farm let, and by theſe preſents doth demiſe, 


grant, and to farm let, unto the ſaid E. F. his exe- 


cutors and adminiſtrators, zl} that meſſuage, &c. 


ſituate and being in the pariſh of in the 


county of Oxford, late in the poſſeſſion of G. F. but 


now untenanted, to have and to hold the ſaid meſ- 


ſuage and premiſes hereby demiſęd, with the appur- 


tenances, from the day of laſt paſt, 
before the date hereof, for and during, and unto the 
full end and term of five years from thence next en- 


_ ſuing, and fully to be complete and ended, yielding 


and paying therefore yearly and eyery year during 
the ſaid term, unto the ſaid J. B. or his aſhgns, the 
rent of one pepper- corn, if lawfully demandcd, at 

the feaſt of 
rovided always, and upon this condition, that if 
the ſaid A, B. ſhall at any time or times hereafter 
tender 


o 4 131 a 
ectment. 


tender or cauſe to be tendered to the ſaid E. F. 
his executors or adminiſtrators, the ſum of 64. that 
then this preſent indenture ſhall be void, and of 
none effect (any thing herein contained to the con- 
trary in any Sie notwithſtanding). In witneſs 


whereof the parties hereto have interchangeably ſet 
their hands and ſeals the wy and year firſt above 


written. 
Sealed and tclivered as the act and deed of the 


above named AH. B. by C. D. of in 
the county of hoſter, by virtue of a 
letter of attorney to him for that purpoſe 
made by the ſaid A. B. bearing date the 


day of inſtant, being fuſt 


ny ſtamped in the preſence of 


7 no Letter of Attorney be made. 


if there be no letter of attorney made, then the If no 1 | 


f the land (t t, before th attorney, how 
owner of the land mult go upon it, before the eſſoi2ne tea eke 


day of the term, and there ſeal and deliver a leaſe to 
a friend of his as tenant, and at the ſame time de- 
liver him poſſeſſion of the premiſes. This being 
done, get another perſon (a friend) to go upon the 
premiſes, and turn out the tenant, by thruſting him 
off the premiſes, and afterwards let ſuch ejector re- 
main on the premiſes, and whilſt he continues there, 
ſerve him with a declaration in ejectment, in which 


make the tenant the plaintiff, the landlord the leſſor, 


and the ae ejeftor the defendant, and declare on 


the demiſe in the leaſe, and write a notice at the 


foot of the declaration, to appear and plead as here- 
after, 


Le declaration is the ſame as others, only 1 in- Declaration, 


| Read of John Doe and Richard Roe, the plaintiff and 

defendant are, in this caſe, the real perſons ; as for 
inſtance, E. F. the leſſee of the premiſcs, will be 
Plaintiff, and G. H. the defendant; A. B. will be 
the lellor of the plaintiff; and inſtead of the common 
Potice at the end, put this: 


Mmg Take 
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I; Notice toappear, Take notice, that unleſs you appear in his Ma- 
i jeſiy s court of King's Bench at Heſiminſter, next 
8 fav, Trinity term, at the ſuit of the abave- named plain- 
fe, doy . tiff, E. F. and plead to this declaration in ejectment, 
judgment will be thereon entered againſt you by de- 
fault. Your's, Cc. G. H. 
Aſter ſervice, make the folle wing aſſidavit of exe- 
cuting the letter of attorney, of /ealing che 45. and 
the V by the deſendant. 
E. F. on the demiſe of A. B. cut, 


| In the King's Bench, and 

| ON SE. H. defendant, | 
| Aﬀidarit, 7. K. of, &c, gentleman, maketh oath, and faith, 

| That on the day of laſt, he did ſee 

bl 


* C. D. in the letter of attorney hereto annexed, for 
MW and in the name of A. B. the leſſor of the plaintiff, 
enter upon and take poſſeſſion of the meſſuage in the 
leaſe hereto alſo annexed mentioned, by entering on 
the threſhold of the outer door thereof, and putting 
his finger into the key-hole of the door of the ſaid 
meſſuage, the ſame being locked up and uninhabited, 
ſo that no other entry thereon could be made, or 
any poſſeſſion thereof taken without force, And 
this deponent further ſaith, That he did, on the 
5 | ſame day, ſee the above named C. D. 115066 ſuch 
| entry made, and whilſt he ſtood on the threſhold of 
the ſaid door, duly ſign, ſeal, and deliver the leaſe 
hereunto annexed, in the name of the ſaid 4. B. and 
as his at and deed deliver the ſame unto the faid 
E. F. the plaintiff above named; and that after the 
ſaid leaſe was ſo executed, this deponent did-ſee the 
ſaid E. F. take poſſeſſion thereof by virtue of the 
ſaid leaſe, by entering upon the threſhold of the. 
ſaid outer door of the ſaid mefſuage, and putting his 
finger into the key-hole thereof (the ſame being then 
locked and uninhabited), and no other entry to be 
made therein (ſave as aforeſaid), and that imme- 
diately:afterwards the ſaid G. H. the defendant came 
and removed the ſaid E. F. from the ſaid door, and 
put his foot on the threſhold thereof; whereupon 
this deponent did, on the day and year aforeſaid, 
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deliver to the ſaid defendant G. H. who Rill conti- 
nued upon the threſhold of the ſaid meſſuage, a true 
copy of the declaration of ejectment, and notice 
thereunder written hereto annexed. 

After this is ſworn, indotſe it,“ to move for Moving fo 
« judgment again/l the caſual eſccter, and unleſs the Judgment. 
defendant appears and enters into the common rule, 
ſign judgment, as on a common ejectment, counſel 

105. 64. to move, rule for judgment 5s. | 

Any perfon claiming title to the premiſes, and Any port may 
who are uſually admitted by the court, may with Pear. 
leave appear, and enter into the common _ upon 
motion made for that purpoſe, 

Leaving beer in an alehouſe cellar, is keeping What is keep- 
poſſeſſion; and if judgment is ſigned on a leaſe ſealed, ing a poſſeſlion. 
it ſhall be ſet aſide. Str. 1064. But it appeared 
that the plaintiff's attorney knew where the leflee 
removed, and might have ſerved him. And in the 

caſe of renting ground, to which there is no houſe _ 
or barn, if it is known where the tenant lives, __——_- 


muſt be ſerved. bid. 


Of Notice ay quit previous to Zjeciment. 


Where the tenant holds the premiſes of the leſſor When notions 
of the plaintiff, it is ſometimes neceſſary to give him 1 requiſite, 
notice to quit poſſeſſion, in order to maintain an GE 
ejectment. Here we may obſerve, that demiſes, 
where na certain term is mentioned, are heid to be 
tenances from year 10 year, which neither party can 
determine, without reaſonable notice to the other. 

This notice is, in moſt counties, fix months pie- 
ceding after that part of the year when the tenancy 
commenced ; and therefore it hath been holden, 
that half a year's notice to quit poſſeſſion muſt be 
given to ſuch tenant, before the end of which time 
the landlord cannot maintain an ejectment (unleſs 
the tenant has attorned to ſome other perſon, or 
done ſome act diſclaiming to hold as tenant, in 
which caſe no notice is neceſſary). And the ſame 


"= will apply to the executor of ſuch a tenant. 
3 Wil. 
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When no notice 
is requihie, 


Ide ſire you to 
quit, Sc or 
bail inſiſt upon 
eovuble ren“, 


good notice. 


When donble 
rent. 


.Cuftom of 
Lendaa. 


Arong. 1 Term Rep. 5 3. 


Et 15 ient. 
3 Wii 25. But after the expiration of a leaſe for 


a certain term, the tenant continuing in poſſeſſion is 
deemed a treſpaſſor; and therefore an ejeAment, 
which is an action of treſpaſs, may be brought with. 
— . YL . ' 
nt any notice to quit. Vide Proceedings by a Mortgage. 
On a motion for a new trial in ejectment, the 
caſe turned on the ſufficiency of the notice to quit, 


which was as follows: / deſire you to quit the poſ- 


« ſeſſion, at Lady-day next, of, &c. or I ſhall inſiſi 
& upon dowble rent for the ſame.” Verdict for plain- 
tiff. It was contended on the part of the defend- 
ant, that the notice was conditional, and that it 
was therefore optional in the defendant either to 
quit, or keep poſſeſſion on the payment of double 
rent. Lord dansfield ſaid, it clearly means to re- 


fer to the ſtatute, although the penalty given by the 


ſtatute is not double rent, but double the yearly 
value, which is more favourable to landlords; for 
double rent would be no penalty on the expiration 
of ſome leaſes. The additional words only prove 
the landlord's anxiety to pet into . poſſeſſion, It is 
an emphatical way of enforcing the notice, and 
ſhewing the tenant that he is in earneſt, by inform- 
ing him of the legal conſequence, if he held over. 
Doe v. Jactſon and others. Dougl. Rep. 167. 

If a landlord give notice to his tenant to quit at 


the expiration of the leaſe, and the tenant hold over, 


he is entitled to double rent, Meſenger v. Arm- 


By the cuſtom of Londen, if the premiſes are above 


the yearly rent of 408. half a year's notice muſt be 


given to quit; if under 40s. a quarter's notice. 2 Sid. 20. 

Defendant held from Michaelmas, and he was ſerved 
with notice to quit at Midſummer; but when he tre- 
ceived this notice, he made no objection that it re- 
quired him-to quit at that period of the year, but 
merely ſaid, * [pay rent enough already, and it is hard 


* to uſe me thus.” Verdict for plaintiff, Motion to 


ſet it aſide: Caurt were of opinion that the defend- 
ant had not waved the objection, and made rule ab- 


ſolute to enter a nonſuit, as the verdict was taken 


with liberty to move to ſet it aſide, and enter a non- 
ſuit, ; 
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ſeit, Oatapple dem. Green v. Copous. 4 Term 
Rep. 361. op 5 Sous | 1 
Ins che caſe of a tenancy from year to year as long Aqminiftratr, 
as both parties pleaſed, if the tenant die inteſtate, 
his adminiſtrator has the ſame intereſt in the land 
which his inteſtate had: and the leſſee of ſuch an 
adminiſtrator. may declare on an ejectment on a term 
for ſeven years. Doe on dem, Shore v. Porter. 
3 Term Rep. 13. Buller 106. Re | 
Leſſor ſeiſed in fee of the premiſes in queſtion, In the cafe of 
On 11th May 1781, defendant took the houſe from e from 
that time, under a parol demiſe at 10/. per annum, As ee | 
the rent to commence at | Midſummer following. half a year's no 
The defendant Darby let part to defendant Briſſouo r 1. heck Gian 
2th March 1785, the defendant Darby was ſerved EE of 5 
Vwiuith notice to quit on the 29th September following. year, 
Ejectment brought, and verdict for the plaintiff 
ſubject to the opinion of the court, Queſtion, whe- 
ther the rule, which requires that half a year's no- 
tice ſhould be given to a tenant at will. before 
ejectment cau be brought, requires alſo, that ſuch 
notice ſhould expire at the end of the year. Lord 
Mansfieli— When a leaſe is determinable on a cer- 
tain event, or at a particular period, no notice to quit 
is neceſſary ; becauſe both parties are equally ap- 
prized of the determination of the term, If there 
be a leaſe for a year, and by conſent of both. parties 
the tenant continue in poſſeſſion afterwards, the 
law implies a tacit renovation of the contract. 
They are ſuppoſed to have renewed: the old agree- 
ment, which was to hold for a year: but then it 
is neceſſary, for the ſake of convenience, that if 
either party ſhould be inclined to change his mind, 
he ſhould give the other half a year's notice before 
the expiration of the next or any following year. As 
to the caſe of lodgings, that depends on a particular 
contract, and is an exception to the general rule. 
The agreement may be for a month or leſs time, 
and there much ſhorter notice would be ſufficient, 
where the tenant has held over the time agreed up- 
on, than in the other caſe, Mr. J. Buller — There 
| ſhould 
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ſhould have been half a year's notice to quit beff re 
the end of the term. Right v. Darby, 1 Term Rep, 


100. Judg, for defend. Vide 2 Salk, 413. 13 H. 8. 


In ant to give 
nutice. 


2 b. Tas | | | | 
. Where an infant becomes entitled to the reverſion 


ol an eſtate leaſed from year to year, he cannot eject 


the tenant, without giving the ſame notice as the 
original leſſor muſt have given, 2 Term Rep. 159. 
Maddox v. White and others. 


For what an E jedi ment lies. 


For what it lies, Ejectment lies for a manor, meſſuage, ſo many 


acres of land, meadow, paſture, wood, &c. 11 Co. 

5. So de una domo, 2 Gro, 654. de cotagio, Cro. Eliz,. 

18. de coguind, Noy 109. de /labulo, 1 Lev. 58. 
de romea, 3 Leo. 210. of the part of a houſe, if it 
appear what part, Str. 695. of part, as locum voca- 
tum a paſſage room, and aſcertained in what part, 
Lord Razm. 1470. of a cloſe of paſture called five 
acres, containing five acres, ibid. (i tithes, and 
portione decimarum, Hard. 57. of paſture for one 
hundred ſheep, Dal. 95. p or common of paſture 
generally, if joined with lands, will be good after 
verdict, Str. 54. Of a cole mine. 2 Co. 1 50. It 
lies by the owner of the ſoil for land, part of the 
highway. 1 Burr. 133. Land is a ſufficient de- 
ſcription, though part of a houſe is built by en- 
croachment upon it, for plaintiff claims the Jand 
not the nuiſance, Ibid. For a meſſuage, garden, and 
tenement. Str. 834. For one meſſuage or tene- 


ment. 3 Will. 23, 3 Med. 328. 1 Sid. 298. Of a 


For what it does 
got lie, 


kitchen, Ney 109, a bedchamber or lodging room, 
by the name of one room in ſuch a houſe, in the 
middle ſtory of the ſaid houſe, 3 Leu. 210. of an 
apple loft or ſtorehouſe, Cre. Elix. 854. Cro. Car. 
614. 1 Lev. 58. By the owner of the ſoil, for land 
which is part of the king's highway, or of an acre 
of land, deſcribed only by the name of land, though 


there was a wall and porch, and part of a houſe, 


built upon it. Goedtitle v. Aller, 1 Burr. 133. But 
55 | ” it 


it does not lie without ſhewing the quantity and 
quality of the land, and how many acres of land, 
meadow and paſture, Cc. 11 Co. 55. 1 Salk, 254. 
4 Hod. 97. and derivuls, or aque curſu; for it muſt 
be ſo many acres of land. Aqua coopert. Yelv, 143. 
For a meſſuage and tenement, 1 Term Rep. 11. It 
lies for a prebendal ſtall after collation to it. 1 Will. 
14. and for a mine, Cro. Jac. 150. 3 


Him to proceed if Tenant be in Paſſaſſan. 


Where there is a tenant in poſſeſſion, no actual Where there is. 
leaſe is made, entry or ouſter by the defendant, but ee 
all are merely ideal, for the ſole purpoſe of trying wg 5 
the title; therefore, in order to proceed againſt him, made, and how 
prepare a declaration, ingroſs it on a treble penny *9 Proceed. 
ſtampt paper, the copy of which, “ upon famp,” 
you ſerve the tenant with; if there be more than 
one tenant, each muſt be ſerved with a copy, but 
if the man is not at home, his wife will do (provided 
ſhe be ſerved on the premiſes, and ſo ſworn to); this 
is neceſſary both in town and country cauſes, At the 
time of ſervice, in all caſes it is requiſite to read over 
or explain the notice at the foot of the declaration to the 
perſon ſerved. | 

The tenant's ſon, daughter, or ſervant, he being The tenant's 
out of the way, muſt not be ſerved, unleſs it appear ſon, &c. when | 


to the court, that ſuch declaration and notice came ny a 


to his hands, in which cafe it has been held a 
good delivery; but if the tenant purpoſely keep out 
of the way to avoid being ſerved, the court on affi- 
davit will grant a rule to ſhew cauſe why that ſhould 
not be deemed good ſervice, Ad 
In caſe the ſervant, &c. be ſerved, and motion be In caſe ſervant 
made that it be deemed good ſervice, the tenant muſt be ſerved, 
fwear that the declaration never came to his hands 
before the time of ſhewing cauſe, or the court will 
make the rule abſolute. Doe v. Roe. Trin, 30 Geo. 3. 
In this caſe, to ground ſuch a motion you muſt ſhew | 
endeayors to ſerve him at ſeveral times, &c, 2 


When 


When to be ſerved, and of the Nice. 


When to be It is to be ſerved before the 2/p3gn-day of every 
1 ſerved, term, either in town or country, and the notice 
muſt be made to appear in the next term after de- 
livery ; but the delivery on a Sunday, or on the /. 
ſeign- day of that term wherein the defendant is to ap- 
7 pear, will not do. - | | 
KF If a county If a country ejectment is ſerved on the tenant to 

| Jectmente and appear in Michaelmas or Eafter term, the plaintiff 
„ 3 Michaela or muſt make his motion for judgment in that term he 

i. Zaſter term, has made the notice of his appearance, or he can 

ö 8 haue no rule for judgment, unleſs on ſpecial appli- 
6 cation to the court. Salt. 257. May now have a 

judge's order. | ; 

When to make If the premiſes be in London or Middleſex, the 
the notice to notice muſt be made to appear the fir/? day of the 
I - Len. next term after ſervice; for if made general y, the te- 
Ti nant in poſſeſſion has the whole term to appear in; 
F Country, but if the tenements lie in any other county, the 
notice mult be to appear"as of the next term generally. 


Declarations, 


1 8 Michaelmas Term, in the 32d year of the reign of 
j 5 king George the third. Stor mont and Way, 
„ Declaration by Middleſex, to wit. Fobn Doe complains of Richard 
N bill. Noe, being in the cuſtody of the marſhal of the 
Marſbalſea of our lord the now king, before the 
| king himſelf; For that whereas, John Charles, on the 
0 2d day of April, in the zoth year of the reign of out 
Wil ; lord the now king, at Veſiminſier in the ſaid county, 
8 had demiſed, granted, and to farm let to the ſaid 
WW" | John Doe, two meſſuages, two barns, two ſtables, 
two orchards, fifty acres of arable land, fiſty acres 
| | of meadow, fifty acres of paſture, twenty acres of 
wood, and twenty acres of furze and heath, with 
1 the appurtenances, ſituate, lying, and being, in the 
160 pariſh of Saint Clement Danes, in the county afore- 
ll | ſaid, To haue and to bold the ſaid tenements, with 
| | _ e te 
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the appurtenances, to the ſaid John Doe and his aſ- 
ſigns, from the yit day of April in the year afore-. 
ſaid, for and during, and unto. the full end and 
term of five years from thence next enſuing, and 
fully to be complete and ended ; by virtue of which 
ſaid demiſe the ſaid ohn Doe entered into the ſaid 
premiſes with the appurtenances, and was poſſeſſed 
thereof, until the ſaid Richard, afterwards, to wit, 
on the ſaid 2d day of April, in the 3oth year afore- 
ſaid, with force and arms, &c. entered into the pre- 
miſes aforeſaid, with the appurtenances, which 
the ſaid John Charles demiſed to the ſaid John, 
in manner aforeſaid, for the term aforeſaid, 
which is not yet expired, and ejected the ſaid 
John out of his ſaid farm, and other injuries to him 
then and there did, againſt the peace of our ſaid _ 
lord the now king, to the damage of the ſaid John 
Doe of 101. and therefore he brings luit, &c. 


d. B. attorney for plaintiff, John Doe, 
Pledges to proſecute and 
* 5 R. Roe. 
Mr. Richard Roe, | 


T am informed that you are in poſſeſſion of, or Netice. 
claim title to the premiſes in this declaration of 
ejectment mentioned, or to ſome part thereof; 
and. I being ſued in this action as a caſual ejector, 
and having no claim or title to the ſame premiſes, do 
adviſe you to appear * the firſt day of next Hilary * If in the 
term, in his majeſty's court of King's Bench at 1/e/t- 3 
minſter (if it be by bill), if by original, (“ wherejo+ «« term,“ 204 
e ever he ſhall then be in England,” ) by ſome attor- leave out the 
ney of that court; and then and there by rule of brd dn. 
the ſame court, to cauſe yourſelf to be made 
defendant in my ſtead, otherwiſe I ſhall ſuffer judg- © 
ment to be entered againſt me, and you will be 
turned out of poſſeſſion. Your loving friend, 

3 8 72 Keichard Kee. 

The not ſubſcribing the name of the caſual ejector 
at the ſoot of the notice, is no ground of applica- 
tion to ſet aſide the proceedings for irregu'arity. 

=. WD Hax e- 
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 Hazlewvod v. Thatcher. 3 Term Rep, 351. In C. P. 
it is, Barnes 172. and fo determined very lately. 

Michaelmas term, in the 32d year of the reign of 
king George III. Stormont and May. 

The like by „ Londen, ( ſi. ] Richard Roe, late of London, yeo- 

| al, mas, was attached to anſwer n Doe in a plea, 
wherefore with force and arms, c. he entered into 
5 meſſuages, and 1 acre of land, with the appur- 
tenances, in the pariſh of St. Dunſtan in the Meſt, 
in the ſaid city, which 7ehn Sibthorpe demiſed to the 
faid John Dee, for a term which is not yet expired, 
and ejected him from his ſaid farm, and other wrongs 
to him did, to the great damage of the ſaid Jahn 
D-e, and againſt the peace of our ſovereign Jord the 
now king; and whereupon the ſaid John Doe, by 
G. G. his attorney, complains, fer that whereas the 
faid John Sibth:rpe, on the 2d day of April, in the 
zoth year of the reign of his ſaid majeſty, at the 
pariſh aforeſaid, had demiſed to the ſaid [John Doe 
the ſaid tenements, with the appurtenances, to. 
have and to hold the ſaid tenements, with the appur- 
tenances, to the ſaid Jahn Doe, and bis aſſigns, 
from the iſt day cf April then laſt paſt, to the full 
end and term of five years, from thence next 
enſuing, and fully to be complete and ended, by 
virtue of which ſaid demiſe the ſaid John Doe enter- 
ed into the ſaid tenements with the appurtenances, 
and was poſſeſſed thereof; and the ſaid Fohn Doe be- 
ing fo poſſeſſed thereof, the ſaid, Richard Roe after- 
- wards, to wit, on the ſaid 2d day of April, in the goth 
year aforeſaid, with force and arms (that is to ſay), 
with ſwords, ſtaves, and knives, entered into the ſaid 
tenements, with the appurtenances, in the poſſeſſion 
of the ſaid John Die, which the ſaid Fobn Sibtborpe 
demiſed to the ſaid John Dae, in manner aforeſaid, 
for the term aforeſaid, which is not yet expired, and 
ejected the ſaid John Doe out of his ſaid farm, and 
other wrongs, Cc. to the grievous damage, &c. 
and againſt the peace, &c. whereupon the ſaid John 
Doe faith that he is injured, and hath damage to the 
value of 10/, and thereupon he brings ſuit, &c, 


„ 


Mr. T. G. I am informed that, &c. as in the Notice, 

other notice by bill * he ft day of next Hilary | 

« ferm in his majeſty's court of King's Bench, where- 

„ ſcever he ſhall then be in England.” | | 

Tpbe beſt way is to proceed by original; as you The beſt way is 

prevent the defendant bringing a writ of error (un- to proceed by | 

leſs in parliament), and the declaration on a ſingle orisiaal. 

demiſe is printed and fold at the ſtationers in blanks 

already ſtamped; but in caſe there ſhould be wanted 

one on a double demiie, it will be as follows: 
Staffordſhire, ( fi.) Richard Re, late of Stafford, Declaration by 

in the county aforeſaid, yeoman, was attached to 1 8 

anſwer John Doe in a plea, wherefote with force and 1 

arms he entered into one meſſuage, one orchard, 

one garden, 70 acres of land, 70 actes of paſture, 

and 70 acres of meadow, with the appurtenances, 

in the pariſh of F. in the ſaid county, which J. G. 

demiſed to the ſaid Jahn Dee, for a term of years 

which is not yet expired; Aud alſo wherefore with 

force and arms he entered into one other meſſuage, 

one other orchard, one other garden, &c. (as te- 

fore) with the appurtenances, in the pariſh of F. 

in the ſaid county, which T. P. demiſcd to the ſaid 

7:hn Doe for a term which is not yet expired, and 

ejected him from his faid ſeveral farms, and other 

wrongs to him then and there did, to the great da- 

mage of the ſaid 7 Doe, and againſt the peace 

of our lord the now king; and whereupon the ſaid 

Jahn Die, by J. K. his attorney, complains, that 

uhereas the ſaid J. E. on the 13th day of February, 

in the year of our Lord 1788, at the pariſh of F. 

aforeſaid, in the county aforeſaid, had demiſed to 

the ſaid John Doe the ſaid tenements firſt above 

mentioned, with the appurtenances, te have and to 

hold the ſaid tenements firit above mentioned, with 

the appurtenances, to the ſaid John Doe and his 

aſligns, from the 12th day of February in the year 

laſt aforeſaid, to the full end and term of ſeven 

years from thence next enſuing, and fully to be 

complete and ended, And aljo whereas the ſaid T. P. Second count, 


on the 13th day of February, in the year of our 
| Nn | Lord 


n 
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| Rectory. 


Ejeament. 


Lord 1788, at the pariſh of F. aforeſaid, in the 
ſaid county, had demiſed to the ſaid John Doe the 
tenements aforeſaid, ſecondly above mentioned, 
with the appurtenances, to have and to hold the ſaid 
tenements ſecondly above mentioned to be demiſed, 
with the appurtenances, to the ſaid Jahn Doe od 
his aſſigns, from the 12th day of February, in the 

ear laſt above mentioned, to the full end and term. 
of 7 years from thence next enſuing, and fully to 
be complete and ended: By virtue of which ſaid 
ſeveral demiſes the ſaid 7ohn Doe entered into the 
ſaid ſeveral tenements, with the appurtenances, ſo 


demiſed to him as aforeſaid, and was poſſeſſed thereof, 


and being ſo poſſeſſed thereof, he the ſaid Richard 
Roe, afierwards, to wit, on the ſaid 13th day of 
February, in the year laſt above mentioned, with 
force and arms, &c. entered into the ſaid ſeveral 
tenements, with the appurtenances, in and upon 
the poſſeſſion of the ſaid John Doe, his ſaid ſeveral 
terms therein not being yet expired, and ejeQed 
the ſaid John Doe out of his ſaid ſeveral farms, and 
other wrongs, &c. to the great damage, &c, and 
againſt the peace, &c. whereupon the ſaid John 
Doe ſays he is injured, and hath ſuſtained damage to 
the value of 107. and therefore he brings his ſuit, 
Sc. Add the notice at the end as before, 10 ap- 


pear generally as of the term, leaving the words * the 


+ firft day of out. 
How to deſcribe the Premiſes if a Rectery, &c, 


If it be of a rectory, ſay, He entered into the 
rectory of the pariſh church of O. in the county of 
C.; and alſo into two meſſuages, ten, barns, ten 
out-houſes, ten gardens, ten orchards, fifty acres 


of arable land, fifty acres of meadow land, fifty 


acres of paſture land, and fifty acres of other land, 


with the appurtenances, fituate and being in the 


ſaid pariſh of O. in the county of C. aforeſaid ; and 
alſo into all and ſingular the tithes of corn, grain, 
bay, _ grals, wool, n, and calves, ariſing, 

growing, 
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Eſeament. 


growing, renewing, increaſing, and happening, 
within the ſaid pariſh of O. and within the bounds, 
limits, and titheable places of the ſaid rectory. 


If of a vicarage; He entered into three meſſuages, Vicarage; 
three barns, three ſtables, three orchards, three 


gardens, 200 acres of land, 200 acres of paſture 
land, 200 acres of meadow land, and 200 acres of 
arable land, with the appurtenances, ſituate and 
being in the pariſh of J. in the ſaid county; and 
alſo into all the tithes of corn, grain, hay, graſs, 
wool, lambs, potatoes, parſnips, turnips, and car- 


rots, growing, renewing, and happening within the 
limits and titheable places of the vicarage or pariſh- 


church of J. in the ſaid county. 


In an ejectment for a rectory or vicarage, YOU For a rectory ar 
vicarage, muſt 
ſhew demiſe by 
deed, 


muſt ſhew a demiſe to be made by deed, though no 
leaſe is actually made, as thus: For that whereas the 
ſaid Jahn B*:ch, on the 2d day of February, in the 


year of our Lord 1788, at the pariſh of C. in 


the county aforeſaid, by his indenture fealed with 
his ſeal, and to the court of our lord the king now 


here ſhewn, bearing date the day and year aforeſaid, 
had demiſed, &c. | 


If it be of a manor, the deſcription of the pre- Manor. 
miſes is thus: „ Entered into the manor of F. 


in the ſaid county, with the rights, members, and 
appurtenances thereunto belonging, and into fifty 
meſſuages, fifty cottages, fifty barns, fifty ſtables, 


paſture land, 3000 acres of meadow, 1000 acres of 
wood, 500 acres of marſh land, 500 acres of furze 
and heath, and common of paſture for all manner of 
cattle, with the appurtenances, in the pariſh of F. 
in the ſaid county,” | 


In this declaration the law requires, that the The thing de- 
manded to be 

ſtated with cere 
taintys 


thing demanded be ſo ſpecified, that the ſheriff may 
certainly 4now what to give the poſſeſſion of, if plain- 
tiff ſhould recover, for it would be in vain if exe- 
cution could not be had of the thing ſpecifically 


demanded, 2 Ld. Raym. 1470. 2 Str, go8. But 
| ſuch a very exact defeription is not equally neceſſary 


* 


- two mills, fifty gardens, fifty orchards, 3000 acres of 


Nn 2 „ 


547 


* 


">. > 3+. "x08 — 
3 


SY . 


: * 


548 | ns, Eijeament. 


in this action as in a præcipe: For in this action 
the plaintiff is to ſhew the ſheriff the premiſes, and 
teke poſſeſſion at his peril of only what he has title 
to ; if he takes more, the couit will in a ſummary 
way fet it right. 1 Bur. 629. Ci bm v. 
. | COS Eb 


| FR whet Crunty to le brought, and of the Demiſe, 


In what eevr'ry It muſt be brought in that county where the lands 
to be brought. ie, and the declaration mult ſet forth the particular 
Dav of the pariſh; and the day of the demiſe muſt be Jaid after 


de mi ſe. the title acct ucs, Otherwiſe plaintiff will be non- 


ſuite/, and the plaintiff mult lay the commencement 
of his ſuppoſed aſe, to have been precedent to 


the eject ment by the defendant. 1 Sid, 8. 2 New 


Abr. 171. 
Tfritlezecruein If the title of the leſſor of plaintiff accFue in Eafter 
Faſter vacations Hgcalion, vet the plaintiff may deliver his ejectment 
ye you may de- 
diver ene #807 Eafter term, and ſhall recover thereon, becauſe 
as of Eofter term. he makes up his iſſue, or takes judgment as of the 


next term, otherwiſe the act of the law which ſup- 


poſes the bill filed as of the firſt day»of Baſſer term, 


before a title accrued to plaintiff, would be an act of 
injury to him, and delay bis right; for a man 
ejected out of a leaſe made in term time, could not 


complain till term was over. 2 Vent. 174. 
Twenty years, mult be brought withia 20 years. = Fac. bs: e, 4 
Sid. 432. 


. Mation for Judgment. 


- Trw1s motion ſhould be made the /am? term the 
notice to appear is, and an affidavit is to be made of 
the ſervice on the tenant or bis wife, and indorſed, 
to move for judgment againſt the caſual ejector; fee to 
Annex a warrant counſel for this motion is 10s. 64. He may either 
2 „ move it in court, or ſign his name to it: If the 
ſtamp, former, it is handed to the clerk of the rules, if the 

latter, you take it to his office, Vide the new rule, 


reſpeeiing the drawing 5 the rule e Judgment, ; 
n 
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In a town cauſe you may move this the fir/? day of Town cauſe, , 
the term; but to have a plea, it muſt be moved be- 
fore the 4 laſt days of the term; if nat, the tenant 
will have until zwo vs days before the eſſaign day to appear 


ond plead. | 
If it be a country cauſe, and the declaration be to Country cauſe, 


appear of Michaelmas or Haſter term, the mo ion 

muſt be made in the term the notice is to appear in, | 
and the rule for judgment muſt be drawn up of that | on 

term, according to the new rule. The agent before 

he makes his motion, keeps a copy of the declara- 

tion by him, in order to make up the ifs, if it be 


required, 
John Ds: on the demiſe of J. P. plaintiff, 


In the King's Bench, and 
Richard Roe defendant. 


A. B, of in the county of maketh AMf4avit of the 
| oath and ſaith, that he this deponent did, on the i 
day of laſt, perſonally ſcrve J. B. 

tenant in poſſefion of the premiſes in the declara- 

tion hereto annexed mentioned, with a true copy 

of the declaration and notice tlibreunder written, 

hereto annexed, and at the ſame time this deponent 

(read ta him the notice thereunder written), or it may 

be, acquainted the ſaid F. B. of the intent and 
meaning of the ſaid declaration, and notice thefe- 

under written, 

Too be ſworn before a judge, if a tun conſe, and a 

comm Ncner, if in the country; ingrofled on a treble _ 

64. If the wife was ſerved, then ſay, ** ſerved the it the wife 
6« wife of J. B. the tenant in poſjc//imm of the pre- ſerved, 
« zaſes* (here mention on what part of the pre- 

mites you ſerved her, it being neceſſary as well in 
a town cauſe, as a country one), The aftidavit 

mult be poſitive that the tenant is tenant im p/ſe//ron , 

for information, or belief, will not do in this caſe. 


Of Defe? in the levi F Services 


It often happens that an affidavit of the ſervice of 
an ejectment is defective, ſuch as not ſtating h 


40 the 1s was on te N at the time af the / . ; 
n 3 6 vice, 


1 vice,” if brought for a dwelling bouſe; if for 
land, not ſtating be was at the dwelling houſe of her 
I huſband the tenant, and that ſuch 'dwelling houſe 
& 'was ſituate in, &c.“ which is required. In this 
cafe the cuſtomary mode has been, when ſuch de- 
will” fetts can be aſcertained, to get a ſupplemental affidavit 
HM made, which take to the clerk of the rules, he will 
„ attend a judge thereon, who will, on reading ſuch 
94 affidavit, grant an order to draw up the rule. 
New rule. It is ordered, That the clerk of the rules of this 
1 court, ſhall for the future keep a book, in which 
in "book of the ſhall be entered all the rules which from time to time 
I 0 rules delivered ſhall be delivered cut in ejectment, inſtead of the pre- 
# out in ejeQmente ſent book, containing a liſt of the ejectments 
Fi. moved; in which book ſhall be mentioned the 
Fl number of the entry, the county in which the premiſes 
ö . lie, the names of the nominal plaintiff, (the firfl leſſor 
of the plaintiff, with the words and others” if 
there be more than one,) and alſo the name of the 
caſual ejector. 12 33 | 
Rules for judg= Andit is further ordered, That unleſs the rute for 
10 eee too judgment be drawn up and taken away from the of- 
1 days after end fice of the clerk of the rules, within tus days after 
„ of the term the end ef the term in which the ejeciment ſpall be moved, 
1 1 in 50 rule ſhall be drawn up or entered in the book, nor 
1 ſhall any proceedings be had in ſuch ejectment. R. 
1 M. 31 Geo. 3. DT EL 
it : The latter part of this rule has created great confu- 
* ſion in the practice, and many have been obliged to 
apply to a judge for an order, that the clerk of the 
rules may draw up the rule for judgment on an affi- 
davit that they did not know of ſuch a rule exiſt- 
ing, and ſervice of the ſummons on the tenant in 
poſſeſſion, to ſhew cauſe againſt it. 5 
To prevent miſtakes, would it not be better to 
beſpeak this rule, at the time you deliver over the 
motion? pay 53. and 64. more for every other 
. tenant. N ch 


If no Appearance entered. 
If no appearance If the tenant does not appear, and file his plea 
— within the time limited, having drawn up the rule 
| | : 7 for 


WW. 


for judgment (for Which ſearch at all the judges 
chambers, each of whom. keep an ejectment book), 


enter on a double half crown ſtampt paper, the me- 


morandum (if by bill), if by original ** the declara- 


tion only,” ſo far as the premiſes; get à roll, enter 
the warrants of attorney thereon, as on other judg- 


ments, only ſay, in a plea of treſpaſs and eject- 
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judgment againſt 


caſual eje tor. 


« ment,” and on producing your rule for judg- 


ment, the clerk of the judgments will ſign it, and 
common bail muſt be filed ſor the caſual ejector, pur- 


ſuant to R. 44, 33 Car. 2. if by bill; if by origi- 


nal, there need no appearance, for the rule ſays 
common bail only; then ſue out a writ of poſſeſſion 
thereon, pay ſigning judgment 4s. 2d. if on one de- 
mile. | 1 


Of amending Declaration. 


It was formerly held, that a declaration in eject- 
ment could not be altered or amended after once 
delivered, in the moſt trivial matters; but it has 


Amending de- 
clat ation. 


ſince been held, that an ejectment is a mere ficti- 


tious action, and the demiſe mere matter of form, nor 
does it exiſt; and on application, the demiſe was or- 
dered to be amended ; but this was to ſave the plain- 
tif from being barred by a fine, if he had been 


obliged to bring a new ejectment; 4 Burr. 2447. 


Doe v. Pilkington ; therefore as the demiſe may be 
altered, there can be no doubt but that other parts 


leſs material may alſo be amended, the action being 
invented under the control of the court, for the ad- 


vancement of ju/lice, and merely to try the right in 


 queflion, 1 Burr, 665, The term may be amend- 


ed without conſent from 5 to 10 years. Str. 1272. 
Oates v. Shepherd. Vide 1211. | 
A verdict cures a defect in ſetting out the title, 
though it cannot cure a defective title. Stevens v. 
Evans, 2 Burr, 1159. | 5 
The judges now amend declarations in ejectment, 
in the demiſe, after appearance, on a ſummons for 
that purpoſe. _ — | 


Nun 4 197 2094 An 
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An ciefiment | is the mere creature of the court, and 
oben to every equitable regulation. for expeaditing the 
tr ue juſtice of the caſe, 2 Black. Rep. 940. 


ben to enter e in Town, 


Appearance in If the tenements lie in London or Middleſex, and 
town, the notice in the -declaration be to appear the firſt 
day of the term, the tenant has four days excluſive of 

. one day, and including the other, to enter his ap- 
* | pearance next after the mation; provided the motion 
be made before the laſt four days of the end of the 
term; if moved after, then until 22s days before the 
efſeign day of the ſubſequent term. If the notice ſhould 


| ſo happen as to be made to appear generally of the 
\ | term, then the tenant has the whole term to ap- 
„ rar in. | | 

by p | 755 If in the Country. 
| is In the country, If the tenements lie in any other county, the tenant 
05 has four days after the iſuable term, viz, Hilary or 


uſt | Trinity (although it is moved in Eaſter or Michael- 
"Th mas), or if it be in a county, as Cumberland, where the 
Wy | | aſſizes are held but once @ year, then four days next 
| if after the end of the term preceding the aſſizes. It is 
Wi! ſaid that the tenant cannot appear after the time al- 
ul lowed by the common rule for appearing is ex- 
i piied, Say. Rep. 151. but I think he may any 
time befire judgment ſigned, 
If term ends on Medneſday, tenant has all Monday 
to appear in, and judgment cannot be ſigned until 
Tueſday afternoon. Svy. Rep. 30 

It cannot be ſigned until the afternoon of the fifth 
day. bid. 


How to . for the Tenant, 


oo to appear Set a blank conſent rule from the ftationers, pay 
or tenants 24. fill it up in this manner (if you mean to defend 
for all the premiſes ne in the declaration), 

and 
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and the defendant's attorney only ſigns it. leaving * 
blank ſpace above for the plaintiff's attorney to do 
the like (for this is an agreement entered into by 
the parties, for the rule itſelf). 2 1 
Hilary term, in the 32d year of the reign of king 
George the third. 5 Stormont and May. 
Middleſeæ, to wit, Dae, ex demiſe of It 10 ordered, by the common con- ' 
F 
4 harns; nee, ure, and > Dies for both parties, 
ee 1 F. that Joſeph Nix, who 
in the county of Middleſex, claims title to the te- 
nements in queſtion, be made defendant in the ſtead 
of the now defendant Richard Roe, and do forth- 
with appear at the ſuit of the plaintiff, and file 
e common bail” (if the declaration be“ by original, 
leave out the above words), and receive a declaration 
in an action of treſpaſs and ejectment for the pre- 
miſes in queſtion, and forthwith plead thereto, not 
guilty ; and upon the trial of the iſſue, confeſs leaſe, 
entry, and oufter, and inſiſt upon the title only; 
otherwiſe let judgment be entered for the plaintiff, 
a gainſt the now defendant Richard Roe, by default; 
and if upon the trial of the iſſue, the ſaid Foſeph 
Nix ſhall not confeſs leaſe, entry, and ouſter, 
whereby the plaintiff ſhall not be able further to 
proſecute ** his bill“ (if by original ſay ** his wru”) 
«oainſt the ſaid Joſeph Nix, then no coſts ſhall be 
allowed for not proſecuting the ſame ; but the ſaid 
Joſeph Nix ſhall pay coſts to the plaintiff in that 
Caſe, to be taxed ; And-it is further ordered, that if 
upon the trial of the ſaid iſſue, a verdict ſhall be 
given for the ſaid Foſeph Nix, or it ſhall happen 
that the plaintiff ſhall not further proſecute his ſaid 
« bill,” (if by original ſay “ writ” ) for any other 
cauſe than for not confeſſing leaſe, entry, and ouſter, 
then the leſſor of the plaintiff ſhall pay to the ſaid 
Joſeph Nix coſts in that behalf to be adjudged. | 


\ 


| By the Court. 
R. S. attorney for plaintiff, 
| | R. G. attorney for defendant, 
VN. B. This Rule will do for à country cauſe. 5 
| his 
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' -Explanation of This rule confeſſes the leaſe ſuppoſed to be made 
the conſent rule, to the plaintiff as ſtated in the declaration, his entry 
in conſequence, and the defendant's ouſter of him; 
therefore the trial now ſtands upon the merits of the 
title only; and the original declaration is now al- 
tered by — oſeph a the real defendant, in- 
ſtead of Richard the caſual ejector, 
If a man is ſeized i in ſee of the premiſes in ne 
; tion, and they are in his own occupation, he enters 
2 ws the common conſent rule only, and not as land- 
ord | 


i 
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Tenants to give Landlords Notice, 


. 1 By 11 Geo, 2. c. 19. / 12. © Tenants are obliged | 
4 - give notice to fo give notice to their landlords of a declaration in 
their landlords, ejectment being delivered, under pain of forfeiting 
three years improved or rack rent of the premiſes 
held by the tenant.“ 

A tenant to a mortgagor who does not give him 
notice of an ejectment brought by the mortgagee, to 
enforce an attornment, is not liable to the penalties 

of 11 Geo. 2. c. 19. J 12. for ſecreting ejectments. 
Buckley v. Buckley. 1 Term Rep. 647. 

It extends to caſes only where ejectments were 
brought, which were inconſiſtent with the landlord's 
title. bid. It appeared that the ejectment was brought 

for the purpoſe of compelling the tenant to attorn to 
the mortgagee, which the act expreſsly permitted him 
to do, 

When the rule is filled up, annex to it the plea of 

8 in mM the general iſſue of not guilty; and if the 1 
plea, if it be by tion be by bill, file common bail, and deliver a me- 
wp, fite come morandum or Warrant at ſame time on a 25, 64. 
mon bail, flamp. 
The clerk of 1 he clerk of the common bails (if by bill) marks 
bails marks the Fg we by Fre, = ous me and plea of gue 
rule by conſent of the judges chambers, leave ame, pay 25. bling 
9 Reel bail in term, 15. 2d. in 2 44. 


more. | 5 
It 


If the declaration be by original, then take the rule If it be by origie 

and plea with the memorandum to the filacer Mr, 94 = 

Adams, with a note of appearance, thus, on plain 

paper: ** Middleſex, '(/s.) Appearance fir Joſeph 

% Nix, at the ſuit of john Doe on the demiſe of 

« Edward Staples;“ he will ſign your rule, and 

write on it, Appearance entered,” pay 25. 6d. take 

ſame to one of the judges chambers, leave it, and 
A ; 

Pee, Term, in the 32d year of the reign of 
King George III. ' Stormont and Way, 

Nix ats Dee, | And the ſaid Joſeph Nix, by * J. Pleas 

er dem. of Steph $ his attorney, comes and defends 

the force and injury, when, &c. and ſays, that he 

is not guilty of the treſpaſs and ejectment above 

Jaid to his charge, in manner and form as the ſaid 

John Doe hath above thereof complained againſt 

bim; and of this he puts himſelf upon the country, 


Ham to appear for Part. 


If there be ſeveral perſons who claim title, the 
rule may be drawn generally or particularly ; generally, 
as that J. S. who claims title to the premiſes in queſ- 
tion ſhould be admitted for ſuch meſſuages; and this 
puts a neceſſity on the plaintiff, to diſtinguith by proof, 
what tenements are in each tenant's poſſeſſion, other- 
wiſe he can have no verdict. But if the rule be 
drawn ſpecially, that ſuperſedes the neceſſity of proof 
that the lands are in his poſſeſſion. Buller 95. | 

By rule T. 15 Car. 2. it is ordered, that in every In ejectment 
action of treſpaſs and ejectment, where the defendant, — _— | 
by the rule of the court, ſhall confeſs leaſe, entry, ptaintiff's attor- 
and ouſter, for ſo much of the premiſes in the de- ney notice — 
dlaration mentioned, as are in the poſſeſſion of the * . 
ſaid defendant, or his under - tenants, the attorney for 2 0 
ſuch defendant ſhall immediately deliver to the plain- 
tiff 's attorney, a certain note in writing of the tene- 
ments ſo being in the poſſeſſion of the ſaid defendant, 
or his under-tenants, SE dts 

This 
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The preſent This mode is not now adopted, but inſtead there. 

mode, of the premiſes defended for, is inſerted in the margin 
of the rule, and at the end thereof ſay, part of the 
premiſes mentioned in the declaration; which makes the 
rule fpectal. 

When the appearance is for part, the plaintiff 
having obtained the rule for judgment againſt the 
caſual ejector, may ſign his judgment for the reſidue 
againſt the caſual cjector. 


Of Hpprarence by the Landlord. 


Landlord em- As the tenant in poſſeſſion of the premiſes cannot 
posered to make he compelled to appear and enter into the common 
N rule to become defendant inſtead of the caſual ejector, 
ſo neither could the /andlord alone, and without 

joining with the tenant, enter into ſuch rule, and be 

made ſole defendant, whereby great inconveniencies 

happened through the obſtinacy of tenants ; it is 

therefore provided by fat. 11 Geo. 2. c. 19. that 

if the tenant ſhall reſuſe to appear, judgment ſhall be 

| ſigned againſt the caſual ejeftor for want thereof; but 

of the landlord of any part of the land, &c. ſhall defire 

10 appear by himſelf, and conſent to enter into the like 

rule that the tenant, in caſe he had appeared, ought to 

have done, then the court ſhall permit fuch landlord fo 0 

do, and order a flay of execution upon ſuch judgment 

againſt the caſual ejedter, until they ſhall Further order 

| therein, 

ConftruQion of By this ſtatute it is provided, that the landlord 
the act. may make himſelf a defendant, tho” the tenant re- 
fuſes to appear ; and tho' judgment j is ſigned againſt 

the caſual ejector, the court will order a ſtay of ex- 

, ecution, util they make a further order. 

A landlord made Tie landlord appeared without the tenant, and after 
defendant with- à verdict for the plaintiff, he brought a writ of error, 
may ding en upon which the plaintiff moved to take out execu- 
tion; which the court refuſed to grant ; for though 

it is left to their diſcretion, yet that can be only * 

legal one. The act intended to put the landlord in 

tre place of the tenant, that he ſhould not be ſtripped 


of his poſſeſſion, by 2 act of the tenant, and it 
ought 


ought to be conſidered as if the'tenant had brought 

error, which would undoubtedly be a ſuperſedeas. 

This court cannot take upon them to judge, whe- 

ther is error in the proceeding or not. Jones v. 

Edwards, Str. 1241. * 
If a judgment be againſt the landlord, and the If motion to 

plaintiff move for leave to take execution againſt _ _ _— 

the caſual ejector, if the Jandlord bring error, the u en, = 
day for ſhewing cauſe againſt this rule, is the proper verdiò, be made, 

time for ſo doing, and he may ſhew the writ of }+ndlord muſt | 

error for cauſe ; otherwiſe the rule will be abſolute, *** nn, 

and he cannot oren the matter again. George v. 


Wiſdom. 2 Burr. 757. 


IV ha are conſidered as Landlords. 


In ejectment for a chapel, the parſon can only 
defend for a right to enter and perform divine ſer- 
vice. Str. 914. Notwithſtanding 1 Salk. 250. 
No man is to be admitted tenant or defendant in 
ejectment by the common rule, unleſs he hath been 
in poſſeſſion or received rent, and not a mere ſtranger, 
Lord Holt. Comb. 209 | 
If ejectment is brought by one claiming as heir of Heir and lord. 
a copyhold, and the lord of a manor, who claims N 
by eſcheat, pro defectu hæredis, applies to be ad- 
mitted to defend with «the ten ant in poſſeſſion, or 
alone; the court will direct the lord to bring eject- 
ment againſt the heir, and the heir to be admitted 
to defend with tenant, or alone; if the lord refuſes, 
they will diſcharge his rule to be admitted; it the 
heir refuſes, they will admit the lord to defend. 
Fairclaim v. Shamtitle, 3 Burr. 1290. 
He who claims title ſhall be joined as a defendant, 
though plaintiff oppoſes it. 1 Salk, 256. Though 
ſhe is wife to the lefſor. 257 | 
Rule why ce/tur que truft thould not be admitted cut gue trug. 
to defend, was oppoſed, on a ground that they had 
never been in pol/cſſian, and could not be conſidered 
as landlords. Lord Kenyon.—lf the perſon requiring 
to be made a defendant under the act had ſtood in 
0 | | | the 


Heir, 


the ſituation of immediate heir to the perſon loft, 
ſeized, or had been in the relation of remainder man 


under the ſame title as the original Jandlord, I am 


of opinion, he might have been permitted to defend 
as a landlord, by virtue of the directions of the 
ſtatute; but here the very queſtion in diſpute be- 
tween the adverſe party and himſelf is, whether he 


is intitled to be a landlord or not? and therefore we 


are not authoriſed to extend the proviſo of the ſtatute 
in ſuch a caſe as this. Rule diſcharged. Lovelich v. 
Doncaſter. 3 Term. Rep. 783. The reporter has 
taken it, that the deviſees applied, but he corrects 
it in 4 Term Rep. 122. 651177 
The court permitted an heir, who had never been 
in poſſe ſſion, to come in and defend the ejectment: 
The father under whom he claimed died juſt after 
having firſt obtained a fimilar rule. Doe dem. 
Thi/lewaite v. Roe. 4 Term Rep. 122. An affida» 
vit muſt be mide to ground this motion; ſo a mort- 


gagee. Comberb. 399. Jenes v. Carwuben, 


How to appear for Landlord. 


Give bricf to counſel for him to move that the 
landlord may be made d:fendant with the tenant ; i, be 


apf ears, and if the tenant does not appear, then that be 
may appear by himſelf, and enter into the commen rule, 


and defend his title, When the landlord deſires to 
be made a party to defend the title of the land in 
queſtion, together with the tenant in poſſeſſion, the 
court will grant it, ſo that he will enter into the 
rule to confeſs leaſe, entry, and ouſter, | 

N. B. This is done by a counſel's hand, for a 
landlord in poſſeſſion without any affidavit, fee 
Tos. 64. draw up the rule at the clerk of the rules, 
pay 8s. 64, make a copy, and annex it to the plea ; 
add alſo the commen conſent rule thereto, in which 


" inſert the landlord's name as defendant (and if 


he appear with the tenant, his alſo mut be in- 
ſerted) ; file appearance, or common bail, as the 
action is, with the memorandum on a 25. 64. 

| | | Ramp, 


ſtamp, and leave plea at the judge's chambers, with | 


the copy of the rules annexed. | TY 

At the trial the landlord muſt confeſs leaſe, entry, At the trial the 
and ouſter, and inſiſt only upon the title; and if lndlord muſt 
not, then the plaintiff is nonſuited, and judgment confeſs, &c, 
afterwards is to be entered againſt the caſual ejector 
by default, Sty. Pratt. Reg. 442. „„ 

It is neceſſary to prove the defendant or his tenant When landlord 'W 
in poſſeſſion of the premiſes ; for the rule is, that 2 | 
the landlord ſhall defend for the premiſes only nut . bie 
whereof his tenants are in poſſeſſion, and the party the defendant's 
does not admit himſelf to be Jandlord of any pre- fen, Fe- 
miſes which the plaintiff may make title to, but of TY 
ſuch only as were in poſſeſſion of thoſe tenants, | 


Smith v. Mann, 1 Wilſ. 220. | 


= 


If a verdi& be for the plaintiff againſt the land- If verdict for 
lord, he muſt move the court for liberty to take out Plaintif. 
execution, on production of the pea and conſent 
rule, which is a rule to ſhew cauſe only. | | 

If a judgment be ſigned againſt caſual ejector, the Judgmentagainft 
landlord may move to ſet it aſide on the ground of a ind 
his tenants not having given him notice, And the having no notice 
court will make ſuch'a rule on the ground that the of ejectment 
poſſeſſion ought not to be changed where there had fm his tenants 
been no trial or opportunity of trying, though the 
obtaining the judgment might be owing to the de- 
fault, . or even treachery of the defendant's own 
tenant. But if the plaintiff had not been guilty of 
any colluſion with the tenant, they thought it rea- 
ſonable that the tenant, who was the perſon guilty, 
ſhould pay the cofts. Doe ex dem. Troughton v. Roe. 

4 Burr. 1990. | | 
A regular judgment was ſet aſide in ejectment, Regular judg- 
without loſs of trial on payment of coſts, and the went. | 
uſual terms. Dobb v. Paſſer. 2 Str. 975. 


How to proceed after Plea jiled, 


When the time for appearance is out, ſearch at the When time for 
Judge's chambers for plea and conſent rule as before, 0 
take them aud give receipt in the book, and if you prcceed. 

| EY men 
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„ 
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mean to go to trial (arſt ſign the name of * a 
tiff 's attorney to the eonſent rule), take ſame to the 
clerk of 4be rules, who will keep and file it, giving 


ſent role is to be you the rule; itſelf on ſtamp, pay bim 108. and 6d. 
annexed to iſſue. for every name after the firſt; and when the iſſue is 


Ive by bill, 


what term to be 
made of. f 


Iſſue by original. 


delivered, à copy of that rule is en on pane paper, 
for which you charge nothing. 

If the declaration be by bil, hay make up your 
iſſue, with a memorandum of the term the plea is of, 
inſerting the real defendant's name, inſtead of Richard | 
Roe, the caſual ejector. The memorandum of the 
iſſue will be the ſame as under title ie, only ſay, 
*© of a plea of treſpaſs and ejectment. 

If it is by original, make your iſſue of the ſame 


term with the plea, but u memorandum, You be- 


Notice of trial. 


Infant plaintiff 
muſt name a 
guardian, 


Leſſor of the 
plaintiſf muſt 
give ſecurity for 
colis. 


gin with the declaration. Charge on the back of the 
iſſue thus: Copy iſſue, fo. 10. 35. 44d. * and en- 
tering plea 16. 3d. 

The ſame time is allowed for notice of trial in 
Fame as in other caſes, ach in toten and country, 


3 Of Infant Lal.. 


If the leſſor of the plaintiff is an infant, after the 
plea is filed, you may have a ſummons * 77 fe 
*© canfe why "further proceedings ſhould not be flaid until 
«© a ſifficient guardian is appointed for the lijor of the 
% plainiiff, who will undertake to pay the d fendant 
% ſuch coſis as may be adjudged to him.” And an 
order will be granted, although there is a real plain- 
tiff named. Vou petition in the ſame manner to 
appoint a guardian, as under title /nfants, and the 
_ guardian enters into the common Ons” and employs | 
an an for that 2 | 


" "oP Security pa the 2 ch. 1 


Proceedings were ſtayed till the jeſſor of the 
plaintiff ſhould give fecurity for coſts, his reſidence 
being in Ireland, though this ejectment was brought 
under the quection of the court of chancery,. Ju 

40. 


"% : + 
5 o&' . 


44 a7 


40l. ſecurity had been already given there, 2 Burr. 

1177. Dee v. Fulford. | 0; 

Where there has been a former ejectment, the Security for 
rule is, to ftay the proceedings in the ſecond eject. Colo. | 
ment till the cofts of the former are paid, and not 

till ſecurity is given for the coſts of the ſecond. Doe ex 

dem. Selby v. Alflon, Bart. 1 Term Rep. 491. Per 


Ho 15 proceed againſt abſending Tenants, _ 


If the tenant in poſſeſſion abſconds, the court will, Howto proceed 
upon ſervice of the niece, the only manager of the houſe, n 
and reſident in it, and fixing up another copy on 1 
the premiſes, make a rule to ſhew cauſe ©* why judg- 

« ment ſhould not be entered up again the caſual 
& ejeftor ; and will further order that ſervice of ſuch 
& rule on any perſon in the houſe be ſufficient : or if no 
1 perſon be in the houſe, then to affix the ſame on the 
* dior,” 2 Burr. 1116. See the like rule upon ſer- 
vice on the maid, 118 1. A like rule was made, 
why a preceding ſervice upon a ſervant in the houſe 
of one Hawkins, tenant in poſſeſſion, ſhould not be 
deemed a good, ſervice; on its appearing that both 
Hawkins and his wife kept out of the way to prevent 
their being perſonally ſerved: and if this was not ſo, | 
| theplaintiff (adds the reporter) would | loſe the aſ- 
ſizes, Jbid. Vide 2 Burr, 1116. EL 

So that if the tenant keeps out of the way on pur- When it may be 
poſe, and leaves the ſervant in the houſe, ſerve the leſt with the 
ſervant with the declaration, and, then move the — | 
court on affidavit ſtating the ſpecial facts. | 

If ſervant refuſes to call the maſter, or to take Servant refuſes, 
the declaration, the court on affidavit will order | 
leaving it at the houſe to be good ſervice. Str. 575. 
Vide 2 Wilf. 263. where tendered to the wife; and 
Barnes 174. | ; 


Of mating up the Record. | 


The record in ejeAment is made up in the ſame Record, 
manner as others, with two plactiai of the term the 
| Oo | iſſue 


L 
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2, iſſue is delivered, only ſay, * in a plea of treſpaſs and 
Verdict. 6e gjeciment. After trial if the plaintiff obtains a ver- 
dict, give a rule for judgment, and tax the coſts as 
in other caſes. 92] Oh. So 
Special verdict. On a ſpecial verdi& it ought to appear, that the 
leſſor of the plaintiff might enter at the time he 
brought the ejectment. 1 Burr. 60. 15 


Fudgments in Ejetiment. 


Judgment by nii And the ſaid Richard, by S. U. his attorney, 
dici, with a re- comes and defends the force and injury, when, c. 
nirritar danpra. and ſays nothing in bar or precluſion of the ſaid 

action of the ſaid John Doe, but makes default, by 
which the ſaid John Doe remains therein undefend- 
ed againſt the ſaid Richard Roe; therefore it is con- 
ſidered that the ſaid John recover againſt the ſaid 
Richard, his ſaid term yet to come, of and in the 
tenements aforeſaid, with the appurtenances ; and 
upon this the ſaid John freely here in court remits to 
the ſaid Richard all ſuch damages, coſts, and charges, 
as he the ſaid 7ohn hath ſuſtained by occaſion of 
the treſpaſs and ejeAment aforeſaid ; therefore the 
ſaid Richard is free from thoſe damages, coſts, and 
charges, &c.; and upon this the ſaid Fohn prays 
the writ of the lord the king, to be directed to the 
ſheriff of the county aforeſaid, to cauſe him to have 
his poſſeſſion of his ſaid term yet to come, of and in 
the tenements aforeſaid, with the appurtenances ; 
and it is granted to him, returnable on 8 
next after (if by original, on, where; 
Eg e.g „ SHB. | 

Final judgment At which day, before our ſaid lord the king at 
ar ſpectal ver» J/e/tminſter, come the parties aforeſaid, by their 
claintiff, © attornies aforeſaid; and upon this the premiſes being 
x | feen and fully underſtood by the court here, it is 

conſidered, that the ſaid John recover againſt the 
faid A. his term aforeſaid yet to come, of and in 
the tenements aforeſaid, with the appurtenances, 
and his damages aforeſaid aſſeſſed by the ſaid jury 
in form aforeſaid, and alſo 901. by the court of our 

2 5, lord 


Cjurment-, | = 


lord the king now here adjudged of increaſe to the 
ſaid John by. his aſſent, which damages amount in 
the whole to gol. ; and that the faid A, be taken, 
c. And upon this the. ſaid Jobn Doe prays the Hb. fac. poſt 
writ of our ſaid lord the king, to be directed to the 7 
ſheriff of the county aforeſaid, to cauſe him to have. 
his poſſeſſion of his ſaid term yet to come, of and 
in the tenements aforeſaid, with the appurtenances ; 
and it is granted to him, returnable, &c, | 
Enter on the roll as far as to the end of the iſſue, Judgment in 
then ſay, At which day before our lord the king at*j*Xnent after 
Whminfler, came the parties aforeſaid by their attor- har. wn his 
nies aforeſaid, and the ſheriff did not ſend the ſaid plea and cofts 
writ, nor did he do any thing thereupon; and here: rd 
upon the ſaid C. D. by his ſaid attorney, comes and gon. 
relinquiſhes. his averment by him in pleading above 
pretended, and ſays, That he cannot deny the ſaid 
action of the ſaid John, nor but that he the ſaid C. 
is guilty of the treſpaſs and ejectment aforeſaid, in 
manner and form as the ſaid 7ohn hath above 
thereof complained againſt him; and the ſaid 7h 
further ſaith and acknowledges, that he hath ſuſ- 
tained damages, by reaſon of the treſpaſs and eject- 
ment aforeſaid, beſides his coſts and charges by him 
laid out about his ſuit in this behalf to 1s. and no 
more: and becauſe the ſaid C. doth not deny the 
ſame, but admits the allegation to be true, the ſaid 
Jan prays judgment, and his damages fo acknow- 
edged in form aforeſaid, together with his coſts and 


charges aforeſaid, may be adjudged to him, Cc. | 
Therefore it is conſidered, That the ſaid John re- Judgment ſigned | 
cover againſt the ſaid C. his term aforeſaid, yet to —— 4) of | 
come of and in the tenements aforeſaid, with the 7“ 
appurtenances, and the ſaid 1s. damages in form 
aforeſaid acknowledged, and alſo 7/7. 10s. for his 
coſts and charges by him laid out and expended 
about his ſuit in this behalf, to the ſaid 70hn by his 
aſſent, by the court of our ſaid lord the king now 
here, adjudged ; which ſaid damages, coſts, and 
charges, in the whole, amount to 7/. Lis. and that 
the ſajd C. be taken, Cc. And the ſaid Fohn 
| TU Co's: prayeth 
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prayeth the writ of our ſaid lord the king, to cauſe 
him to have his poſſeſſion of the term aforeſaid, yet 
to come of and in the tenements aforeſaid, with 

the ' appurtenances, and it is granted to him return- 
able on, Cc. bu 


| How to proceed if there be a Nonſuit or a Verdi. 


If plaintiff is If the defendant will not appear at the trial, and 
2 g. confeſs leaſe, entry, and ouſter, the practice is to 
5 call the defendant and his attorney, if he be within 
— ouſter, c. the rule, and on his non- appearance, or on refuſal 
to comply with the rule, to call the plaintiff and 
nonſuit him; then, at the plaintiff's inſtance, the 
cauſe of the nonſuit is indorſed on the po/tea, which 
entitles the plaintiff to judgment againſt the caſual 
ejellor, when the paſtea is returned into court, 
Salk. 259. | 
Joint defendants, If there are ſeveral defendants for the ſame pre- 
n miſes, and ſome appear and confefs, but others do 
the other wakes hot, the practice is to proceed againſt thoſe who 
default. do appear, and enter a verdict for the reſt; but 
then the cauſe of that verdict is indorſed on the 
poſtea, which as to them, entitles the plaintiff io 
judgment againſt the caſual ejector. Lord Ray, 

729. 3 
How to proceed Where a verdict ſhall be given for the defendant, 


after plaintiffis or the plaintiff (hall be nonſuited for any other cauſe 
eee the than for the defendant's not confeſſing leaſe, entry, 
verdi for the and ouſter, the defendant muſt proceed to tax his 
eefendant, coſts on the po/iea, as in other actions, and ſue out 
a ca. ſa, againſt the plaintiff; and if upon ſbewing 
the writ under ſea] to the leſſor of the plaintiff, and 
ſerving him with a copy of the rule by conſent, and 
_ demanding the coſts, the leſſor of the plaintiff does 
not pay the colts, the court will grant an, attach- 

ment againſt him, on affidavit of the facts. 
How to proceed If theplaintiff is nonſuited for want of confeſſing 
i plaintiffs © Joo, entry, and ouſter, you ſign judgment agaiolt 

nonſuited for 5 $a : 2 Juogme g 

want of confeſf- the caſual ejector, as if no appearance was entered, 
ing, Ce. upon a double half-crown ſtampt paper, baving 


drawa 


: 
t 


Ejeament. 
drawn up the rule for N ge On the return 
day of ' the diſiringas, take the record and conſent 
rule, with the judgment paper, to the maſter, and 
he will tax the coſts on the conſent rule; make a 
copy of the ſame ; ſerve defendant therewith, and 
demand the coſts ; which, if not paid. to the leſſor 
of the plaintiff, he may on affidavit thereof, move 
for an attachment. There is no occaſion to ſtamp 
the rule with a double half crown, nor the pęſtea. 
Shew the original rule, 
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Formerly, after a nonſuit at the aſſizes, for want After noaſuit,. 
of confeſſing of leaſe, entry, and ouſter, the plain- cannot take out 


tiff's attorney immediately ſigned his judgment and 
ſince altered, ſo that now it cannot be done, until 
after the peſtea comes in at the day in bank. 
Styles 442. | 


writ of poſſeflion 
4 : 4 until the day i 
made out a writ of poſleſſion: but the praQice is bak. 


The court held that after a nonſuit for want of de- Sime * and 
fendant's confeſſing leaſe, entry, and ouſter, the writ of held ſame. 


poſſeſſion cannot be taken out, till after the poſea comes 


in on the day in bank, Dee v. Copeland, 2 Term 


Rep. 780. The Cimmon Pleas determined other- 
wiſe, but Lord Kenyon ſaid, that would not alter the 
mode of proceeding in this court, and he thought 


this the beſt way. Vide Salk. 259. Turner v. Bar- 
' naly, exactly as this is. 


If the plaintiff is nonſuited he may pay the coſts 
to which of the defendants he pleaſes. Str, 576. 


A new trial may, upon proper grounds, be grant- New trial, 


ed in ejectment, as well as in other caſes, 4 Burr. 
2224. Goaaatitie v. Clayten. 


A verdict cures a defect in ſetting out the title, verdict cures a 
though it cannot cure a defective title. 2 Burr. defect in the 


1162. The pleadings were entitled, H. 1 Geo. 3. 
the leaſe ſaid to be made 33d year of ſaid king, io 
ho!d from the quarter-day then laſt paſt ; verdict was 
erg as being a mere miſtake of the clerk. 
bid. © ores 


ſetting out of 
the title, 


Execution muſt be taken out according to what E ecution muſt 


in right and juſtice ' is really recovered, and cannot be taken out 


be taken out for more; for the judgment is not to 


Oo 


accor ſing to 
right, 
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If verdict ſor 
plaintiff, may 
have ca. ſa. or 
H. fa. tor coſts, 


If leſſor dies, | 


Defendant, 


but before trial, the 


Efjecment. 


bet for a moiety only, it muſt be that he recover his 
term, 1 Burr, 366. 

| If there be a verdict for the plaintiff, he may have 
a ca. ſa. or fi. fa. for the coſts, and a writ of hab, fac. 
poſ. afterwards, or a writ of peyſe Mon and fi. fa. to- 


ether in one writ, 
If leſſor of plaintiff dies before iſſue joined, and 


before the aſſizes, and plaintiff is nonſuited for want 
of confeſſing of leaſe, &c. executor of leſſor ſhall 

not have coſts, 2 If. 7. 
If in ejedtment „ two, one dies after ile, 
eath muſt be ſuggeſted on the 


toll, and it muſt be awarded, that proceedings ſtay 


againſt the deceaſed, but no need of quod quer. nil 


*  capiat; and judgment muſt be, not for a moiety, but 


that plaintiff recover his term ; but he muſt take exe- 


cution for no more than he hath a right to recover, 


Leſſor dies, 


| leſſee, Hob, 5. 


1 Burr. 362. Far v. Denn. 
If leſſor of plaintiff dies, this cannot be pleaded 
puis darrein cont, becauſe the right is ſuppoſed in the 


Of the Writ of Peſeſſan. 


In real actions, where the freehold is recovered the 
demandant has execution, by the writ of babere Va- 
eras ſeiſinam; in ejectment, therefore, it is but juſt, 
that a ſimilar remedy ſhall be permitted to the plain- 
tiff, who, as he now has judgment to recover the 
poſſeſon of the land, may put the ſentence of the 
law in execution by virtue of a writ of habere facias 
poſſeſſimem, directing the ſheriff to give actual poſ- 
ſeſſion to the plaintiff of the land recovered, he 
mode of executing this writ is in my Office of Sheriff, 


P- 177» 


It may be ſued out though the leſſor of the plain- 
tiff be A1. if teſted the lat day of the preceding term. 
Doe dem. Beyer v. Roe. 4 Burr. 1970. The legal 
relation to the day of the tete is proper to be ſup- 
ported in maintenance of a writ of poſſeſſion on a 


judgment in bn Lid. 
Grge 


Cjedment. N | 2367 


George the third, &c. to the ſheriff of Middleſar, A wit of poſ- 
greeting: Whereas John Dee, lately in our court, ann 
before us at Meſiminſter, by bill without our writ, 2 1f by original, 
and by the judgment of the ſaid court, recovered [vc out the | 
againſt Richard Ree his term yet to come, of and IN 
in one meſſuage, &c. (here deſcribe the parcels as in 
the cjeAment exatly), with the appurtenances, ſituate, X- fe To be in- 
lying, and being in in your county, ba. —— 1 855 
which John Charles, on the 2d day of April, in the parchment, pay 
Zoth year of our reign, demiſed to the ſaid John, 3 _ | 
for a term of years which is not yet expired, = Wb, 1:8d, 
to hold from the 1ſt day of April then laſt paſt, ſeal 2d, a prez» 
until the full end and term of five years from ©P* is necellary. 
thence next enſuing, and fully to be complete and | 
ended; by virtue of which demiſe the ſaid John 
Doe entered upon the ſame tenements, with the 
appurtenances, and was poſſeſſed thereof, until the 
ſaid Richard afterwards to wit, on the ſame 2d 
day of April, in the thirtieth year aforeſaid, with _ 
force and arms entered into the ſaid tenements, 
with the appurtenances, and then and there eject- 
ed, drove out, and remov-d him the ſaid John 
Doe from his ſaid farm, his ſaid term then and 
there not being expired, and him the ſaid John 
hath withheld from his poſſeſſion thereof, and till 
doth. withhold, whereof the ſaid Richard is con- 
victed, as appears to us of record: Therefore we 
command you, that without delay, you cauſe the ſaid 
John Dae to have his poſſeſſion of his term aforeſaid, | 
yet to come of and in the tenements aforeſaid, If by original 
with the appurtenances, and in what manner you en * 
{hall have executed this our writ, make appear to « Ts. 3 
us at Meſiminſter, on Monday next after the morrow * ever we Gall 
of All Souls; and have there then this writ, Wits 4 ben be 17 
neſs, 2 2 f | gland. 

George, &c. (to the end of the hab fac. poſſ. as far Wiit of poſſek 
as the return day), then ſay, We alſo command you, I fi, fas 
that of the goods and chattels of the ſaid C. D. in 85 
your bailiwick, you cauſe to be made and levied 
261. which the ſaid ohn Doe lately in our ſaid court 
before us at JYeftminfler, by bill without our writ, 

| Qo 4 | and 


7 


: 2 
: 37 — N * 


and by the judgment of the ſame court, . recovered 
againſt the ſaid C. D. for his ſaid damages which. 
he had ſuſtained, as well by reaſon of. the treſpaſs 


and ejectment aforeſaid, as for his coſts and charges 


Writ of poſ- 


* ſeffion on two ſe» 


 veral demiles, 


* 


by him about bis ſuit in that behalf expended, ad- 
judged to the ſaid Fohn Doe according to the. form 
of the ſtatute in that caſe made and provided, where= 
of the ſaid C. D. is convicted, as alſo appeats to. 
us of record; and have you the ſaid monies before 
us at Wfminſter on the ſaid next after 
to render to the ſaid John Doe for his damages, 
coſts and charges aforeſaid; and have there this 
writ. ' Witneſs, Sc. N. B. This writ is to be 
ſigned and ſealed, a præcipe is made for the 
office, | | „ 
The ſheriff grants a warrant on this writ; pay 
25. 44. and he will put the leſſor of the plaintiff in 
poſſeflion, One who recovers land part of a high- 
way, muſt recover it ſubje to the eaſement, and 
the ſheriff muſt deliver poſſeſſion ſubje to it. 
1 Burr. 133. | Tn. | | 

George, &c. To the ſheriff of Midaleſer, greets 
ing: Whereas A. A. lately in our court before 
us at J//iminfler, by bill without our writ, and by 
the judgment of the ſaid court, recovered againſt 
R. R. his term yet to come, of and in five 
meſſuages, and one acre of land, with the ap- 
purtenances, in the pariſh of Saint Lute in your 
county, which J. H. on the firſt day of October, in 
the thirtieth year of our reign, at the pariſh of 
Saint Luke aforeſaid, demiſed to the ſaid A. To held 


the ſame, with the appurtenances, to the ſaid A. and 


his aſſigns, from the day of then laſt 
paſt, to the full end and term of five years, then 
next following: And whereas the ſaid A, lately in 
our ſame court, before us at We/imin/ler, by bill 
without our writ, and by the judgment of the ſaid 


court, recovered againſt the ſaid R. R. his term yet 


— 


to come of and in five other meſſuages, and one 
other acre of land, with the appurtenances, in the 
ſaid pariſh of Saint Lake, in your county, which F. 

Ni 3 5 M. on 
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M.on de dye ii the thirtieth,.. 
year of our reign, at the, pariſh of Saint Zuke- 
aforeſaid, 'demiſed to the ſaid A. Ty. bold the 
ſame, with the appurtenances, to the ſaid 4. and his 
aſſigns, from the ora of September then laſt paſt, 
to the full end and term of five years then next fol- 
lowing; by virtue of which ſaid ſeveral demiſes, the 
id A. entered into the ſaid ſeveral tenements,,. wich 
the appurtenances, and was pollefled thereof; and 
the ſaid A. being ſo poſleſſed thereof, the ſaid R. 
aſterwards, to wit, on the ſaid day of =Y 
ir the ſaid thirteenth year, with force and arms, 
(that is to ſay) with ſwords, ſtaves, and knives, at 
tte ſaid pariſh of Saint Luke, in your county, entered 
irto the ſaid ſeveral tenements, with the appurte- _ 
rances, ſo demiſed to the ſaid 4, in manner afore- 
laid, for the term aforeſaid, which is not yet expired, 
in and upon the poſſeſſion of the ſaid H. and ejeted 
the ſaid A. out of his ſaid ſeveral farms; and him the 
Aid A. hath withheld from his poſſeſſion thereof, and 
ſtill doth withhold, whereof the ſaid R. is convicted, 

as appears to us of record. Therefore we command 
you, that without delay you cauſe the ſaid A. to 
have his poſſeſſion of his ſaid ſeveral terms, yet to 
come of and in the ſeveral tenements aforeſaid, with 
the appurtenances; and that you certify to us. at 
Heſiminſter, on next after in What 
manner you ſhall have executed this our writ; 
and have you there then this writ. Witneſs, 
Oe. 33 1832 
Frequently the defendant, after entering into the Retrarit. 
common rule, wiſhes to withdraw his plea, and 
confeſs the action; in that caſe you muſt enter a 
retraxit, or a relicta verificaticne on the roll, Vide 
Relraxit. p. 408. 4 f 


 Attornment. 


The tenant very frequently, to ſave the expence | 
of ſheriff's poundage and officers fees, attorns tenant _ 
to the leſſor of the plaintiff; in that caſe, _— 
NO | | uch 


| Ejectmeut. 


ſuch attornment an a piece of paper, thus (naming 
the cauſe): Some do it on a 65, ſtamp, which is the 
ſafeſt way. 


Attornment. Be it remembered, that we whoſe names are here- 


under written, being the ſeveral tenants in poſſeſſion 
of the premiſes belonging to F. G. ſituate and being 
in the pariſh of, Cc. do hereby ſeverally attorn 
tenants to 4. B. of, &c. gentleman (the leſſor of the 
plaintiff in the above cauſe), for ſuch parts of the ſaid 
premiles as are in our reſpective poſſeſſions; and we, 
each and every of us, have this day ſeverally paid to 
the ſaid 4. B. the ſum of 1s. upon ſuch attornment, 
on account, and in part of the rent due, and to be- 
come due from us ſeverally and reſpectively, for and 
in reſpect of the ſaid premiſes ;. and we do ſeverally 
and reſpectively become tenants thereof to the ſaid 
A. B. from the 25th day of March laſt paſt; as wit- 
neſs our hands, this day of 1791. 


Proceedings under Stat. 4 Gro. 2. c. 28. 


Proceedings un- *©* THAT in all cafes between landlord and tenant, 
ccf 4 Geo. 2: as often as it ſhall happen that one half year's rent 


ee ps; ſhall be in arrear, and the landlord or leſſor hath aright 


to re-enter for by law to re-enter for non-payment thereof, and no 


non-payment of fyfficient diſtreſs be found on the premiſes to ſatisfy 


ben, and no the ſame, the landlord ſhall and may, without any 


ſr thcient ciftreſs | ; 
to be tovng cm formal demand or re-entry, ſerve a declaration 


ine piemiſes. in ejeament for the recovery of the demiſed pre- 
malmiſes; or in caſe no tenant be in actual poſſeſſion, 
then to affix the ſame upon the door of any de- 
miſed meſſuage; or in caſe ſuch ejectment ſhall 
not be for the recovery of any meſſuage, then 
upon ſome notorious place of the lands, &c.,com- 
priſed in ſuch declaration; and ſuch affixing ſhall 
be deemed legal ſervice, which ſhall ſtand in the 
name and place of a formal re-entry ; and in caſe 
of judgment againſt the caſual ejecior, or nonſuit 
for not confeſling leaſe, entry, and ouſter, it ſhall be 
made appear to the court, where the ſuit is depend- 
| | ing 


Ejeament. | _— 


ing by affidavit, or to be proved upon the trial, in 
caſe the defendant: appears, that half a year's rent What the affi, 
was due before the ſaid declaration was ſerved, and davit ought io 
that na ſuſſicient diſtreſs was to be found en the demiſed a 1. 
premiſes, ccuntervailing the arrears then due; and that 
the leſſors or l ſſir in gefiment bad power to re-enter, 
then the leſſor ſhall recover judgment, and have 
execution; which if the leſſæe ſuffer, without paying 

the arrears and coſts, and without filing a bill in Bill in equity 
equity, to be relieved within ſix months, he ſhall be 25 filed within 
barred from all relief, other than by writ of error; 5 no 
and the leſſor ſhall hold the premiſes diſcharged from | 


the leaſe ; but if the tenant or leſſee tender to the 
leſſor, or bring into court the rent in arrear, toge- 
ther with coſts, all further proceedings ſhall ceaſe: 
and if the leflce be relieved in equity, he ſhall enjoy 


the demiſed premiſes, according to his leaſe, with- 


out obtaining a new one. N. B. This is not to 


bar the right of a mortgagee, who may pay the rent 
in arrear within ſix months, and coſts.“ | 
If the leſſee file a bill in equity for relief, he muſt If IMce file « 
bring into court in forty days after the leflor's ns, Ne an 
anſwer, ſo much as he could ſwear to be due, over all tat, Be. 
and above the coſts, there to remain till hearing.“ 
Ibid. ſecl. 3. | | 

Provided, if the tenant ſhall, before the trial, pay If tenant before 
or tender to the leſſor, &c, or pay into court all the tri 1 pay, all far- 
2 with coſts, further proceedings ſhall ceaſe; u n 
ect. 4. | Ss 
| The tue conſtruction upon this act is, to take off Conſtrution of 
the landlord the inconvenience of his continuing be * 
always liable to an uncertainty of poſſeiſion (from 
its remaining in the power of the tenaut to fer him a 
c:mpenſation at any time, in order to found an applica- 
tion for relief in equity), and to limit and to confine 
the tenant to fix calendar months after execution 
granted, for his doing this; or elſe that the landlord 
ſhall from thenceforth hold the demiſed premiſes diſ- 
2 from the leaſe. 1 Burr. 619. Doe v. 
(WIS, | | | 


If 
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Tenant may 
apply to pey - 
tent, &c. 


Ejedtmept how 
to be prepared, 


Affida vit to move 


for judgment. 


I ̃k the tenant is ſerved with a declaration in eject- 


ment upon this act of parliament, he may apply by 
ſummons to ſtay proceedings upon payment of the 


rent and coſts to be taxed ; and if he tender the 
tent before ejeciment delivered, court will ſtay pro- 


* 


ceedings with coſts. 

The ejectment is prepared as before (it is not ne- 
ceſſary to make an actual entry or ſeal a leaſe), lay- 
ing your demiſe after the rent became due, which is 
generally twenty days after the quarter ended; after 


ſervice thereof, the following affidavit is neceflary, 5 


naming the cauſe: 
J. K. the leſſor of the plaintiff in this cauſe, and 
H. of, Cc. gentleman, ſeverally make oath and 
lay; and firſt this deponent J. B. for himſelf ſaith, 


That on the day of laſt paſt, and 


for ſeveral days before, the meſſuage in the annexed 


declaration of ejectment mentioned, was ſhut up, 
and there being no tenant in the poſſeſſion thereof, 
he this deponent did, on the day of | 
laſt, affix a copy of the ſaid declaration in ejectment, 


| hereto annexed, and the notice thereunder written, 


upon the door of the ſaid meſſuage, late in the tenure 
of the ſaid A. B. being the moſt notor ious part of the 
ſaid premiſes. And this deponent J. K. for himſelf 
faith, That before ſuch declaration in ejectment was 
affixed as aforeſaid, there was due to him as landlord 


of the ſaid premiſcs, from the ſaid A. B. the tenant 


thereof, the ſum of 14/. for half a year's rent, upon 


and by virtue of a certain indentuie of leaſe, bearing 


date the day of 37 , and made be- 
tween this deponent of the one part, and the ſaid A. 
B. of the other part; and that no ſufficient diſtreſs 
was then to be found upon the premiſes, counter» 
vailing the arrears of rent then due to this deponent : 


And this deponent further ſaith, That he had, at 


the time of affixing of the faid declaration in eject- 
ment upon the door of the ſaid meſſuage, power to 
enter on the ſaid premiſes therein mentioned, by 
virtue of the ſaid leaſe, for the non- payment of tbe 


rent ſa in arrear as aforeſaid, Vide Caoke's OS 
| ove 


1 
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Move on this affidavit, as before, for judgment How to move 
a99inſt the caſual ejector, pay counſel's fee 105. 64. z for judgmeat. | 

and if no appearance and plea, draw up rule, and | figa 
judgment. 

Where there is no Ripulation i in the leaſe for en- When landlord 
try without demand, you may notwithſtanding, enter max enter. 
without demand, provided fix months rent is in arrear, 
and there is not a ſufficient difireſs ; otherwiſe, in 
ſuch caſes, you mult make a demand. GCoodright 
v. Cator. Dougl. 486. An actual entry is zot ne- An actual entry 
ceſſary to maintain this ejectment, /bid. 485. 25 
2 Ld. Ray. 750. 1 Salk. 259. 

If the tenant appears, and pleads upon the trial, If tenant appears 
all the matters in the above affidavit muſt be proved. and redete. 

1 Burr. 614 n 


Proceedings by a Mortgage. | 


Is the mortgagee have a right of entry, and the 
premiſes be tenanted, he may ſerve an ejectment, but 
if the premiſes be vacant, then he muſt ſeal a leafe 
thereon as before ſtated. | | 

It appears that a mortgagee may recover in cjeck⸗ When no notices 
ment {without notice to quit) againſt a tenant who 
claims under a leaſe from the mortgagor granted after 
the mortgage, without the privity of the mortgagee. 

Keech v. Hall.  Dougl. 21, | 

But if there is a tenant from year to year, and When necefluye 
the landlord mortgages, pending the year, the tenant 
is imitled to fix months notice from the mortgage. 

Birch v. Wright, Ibid. 

It is ſaid, that if the mortgagee has encouraged If he hasen= 
the tenant to Jay out money, he cannot maintain this — — 
action. Ibid. Coꝛop. Rep. 473. 

When the mortgagor is left in poſſeſſion, the true If ihe . 
inference to be drawn, is an agreement that he ſhall = a air or 
poſſeſs the premiſes. at will in the ſtricteſt ſenſe, and ,, 
therefore no notice is ever given him to quit, and be 
is not even entitled to reap the crops as other tenants 
5 will _ becauſe all is Habs: to the ne p on pay- 
bt t%\ ment 
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ment of which, the mortgagee's title ceaſes. Daugl, 

5 22. Moſs v. Gallimore, 279. EN: + 
Leaſes The mortgagor has no power expreſs or implied, 
to let leaſes not ſubject to every circumſtance of the 

mortgage, Dougl. 22. 0] 

Mortgagee may The courts have gone ſo far as to permit the 
proceed if he has mortgagee to proceed by ejectment, if he has given 


a are ; 
a ha notice to the tenant that he does not intend to dif. 


he will not diſ- turb his poſſeſſion, but only requires the rent to be 


turd him. paid to him, and not to the mortgagor. Lord 


Mansfield. Dougl. R. Moſs v. Gallimore, 282. 
After notice, be A mortgagee after giving notice of the mortgage 
is entitled to the tenant in poſſeſſion under a leaſe prior to the 
rent in a rear. n ; : 
mortgage, is intitled to the rent in arrear at the time 
of the notice, as well as to what accrues afterwards, 
and he may diſtrain for it after ſuch notice. Moſs v. 
Gallimore. Dougl. 279. ; 

The at. 7 Geo. 2. c. 20. enads, ** That where an 
ejeftment is brought by a mortgagee to recover the poſſeſſion 
of mortgaged premiſes, if pending the ſuit, the perſon who 

as a right to redeem, ſhall appear and pay the mort- 
gagee, er bring into court the principal, interefl, and 
coſts, to be computed by the proper officer, he ſhall be 

diſcharged from the mortgage; and the court ſhall, by 
rule, compel the mortgagor to reconvey the premiſes, 
and deliver up all deeds relating to the title of the 
. ſame.” | | 

A judge's order j A judge's order may be had for this purpoſe : 


will do. and the maſter is to make all juſt deductions and 


allowances on paying off the mortgage, : 
I applied under this act after a writ of poſſeſſion 
by ſummons to pay principal, intereſt, and coſts; 
and the leſſor of plaintiff's attorney objected to 
come into the terms. Mr, Juſtice Buller ſaid, do 
you chuſe to have a bill to redeem ? if fo, I cannot 
relieve, But, by conſent, he made the order, Doe 
ex dem, Bunce v. Roe, E. T. 1791. | 
Court will order If the mortgagee bring an ejectment, the court will 


3233 order him to ſhew cauſe why, on payment, or 


| payment of bringing into court, principal, intereſt, and coſts, 


principal, &c 2 oceed- 


Ejeament, _ 


proceedings ſhould not be ſtayed. Str. 413, Now 

done by ſummons. | 

On the application of the mortgagor, or his aſ- The like with- 
ſignee, of the equity of redemption, the court will but P ment of « 


bond for money 


| ſtay proceedings on payment of principal, intereſt, j,,,, 

and coſts, without paying money due on bond: but 

not if it was an heir. Str. 1107, Archer v. Snatt, 

Eq. Caſ. 325. Andrews, 341. Ri | 
On payment of principal, c. court will ſtay On payment, 

proceedings, and on bond for performance of co- Il tay pro- 

venants in a deed of mortgage, and will diſcharge er "rg 

defendant out of cuſtody, though he had agreed to 

| convey the equity of redemption to plaintiff, if no 

tender was made of conveyance to be executed, 

1 Wilſ. 80, Skinner v. Stacey, 


How to recover the Meſne Profits, and 
From what Time. . 


— 


Ir judgment be obtained in ejectment, bring an 
action for the meſne profits; and as it is conſe- 
quential to the recovery, it may be brought either 
in the name of the nominal plaintiſt, or in the name 
of his leſſor; and in either ſhape, it is equally his 
action againſt the tenant in poſſeſſion, to recover 
the value of the profits, unjuſtly received by the 
tenant, in conſequence of the ouſter complained of 
in the ejectment; for after a recovery in ejectment, 
the tenant is eſtopped from controverting the plain- 
tiff 's title, in a ſubſequent action for the meſne pro- 
fits, provided the plaintiff only proceeds for meſne 
profits, from the time of the ouſter complained of in 
ejed ment; but if he proceed for antecedent profits, he 
muſt prove his title to the premiſes from whence 
they aroſe, to ſhew his right to receive them. 
2 Burr. 668. Aſlyn v. Parkyn, | | 

In order to prove the plaintiff's title, it is only Proof required 


neceſſaty to produce the office copy of the judgment in ſuch action. 


in ejectment, where the judgment is after verdict, 
together with the attorney's bill; but if by default, 
then a writ of poſſeſſion executed is neceſſary. But 
5 | a learned 
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Ejeament. 

| learned author ſays, that the latter does not ſeem 
requiſite, for if the tenant be concluded by the 
judgment in ejectment from controverting the plain- 
tiff s title, he is conſequently concluded from con- 
troverting his poſſeſſion, becauſe his poſſeſſion is 
| part of his title. As to the value of the meſne pro- 
Jury are not fits, they muſt be proved; but in eſtimating that 
confined to the value, the jury are not confined to the mere rent of 
mere rent. tze premiſes, for they may give whatever damages 
they think proper, though the defendant may plead 
the ſtatute of limitations, and by that means protect 
himſelf from all but the laſt fix years. 3 Wilſ. 121. 

2 Burr. 667. Bull. N. Pri. 88. | 


If brought by And in Caſe an action be brought by the nominal 
nominal _ plaintiff, the court, on application, will ftay the 
- — proceedings thereon, till ſecurity is given for coſts. 
ings till ſecurity, 1bid. | f 7 1 
Tenants in com · If one tenant in common recovers in ejectment 
mon _ have apainſt another, he may have an action for the meſne 
__— #68... 

Cannot pay mo- The defendant cannot pay money into court in 
vey into couit. an action for meſne profits. 2 Will. 115. 5 


How to remove In jedi ment, a writ of habeas corpus is the proper 


|  anejeAtment proceſs to remove the plaint (under which the de- 


fendant muſt appear in this court, and enter into the 
Linden, common rule, and plaintiff muſt declare de novo), 
and not a writ of certiorari, as in replevin, whereby, 
after the record removed, the parties are to proceed 

upon it, and not begin de novo. 


Confolidating Declarations. 


Ten declarations on the ſame demiſe were de- 
livered for 10 houſes in Steyning, in Suſſex, in the 
occupation of 10 perſons, The court was moved 
to have them all put in one iſſue, ſuggeſting that the 
title was the ſame in all, but rifuſed, Str. 1149. 
The application ſhould be made early, and before 
iſſue delivered, or I am afraid you will have to pay 
for all the iſſues, if made up ſeparately, If there is 

a mortgage on 10 houſes to 4, and there be 10 te- 

e 2 5 | >, : Nants, 


nants; and the premiſes in one county, ſurely the court 
will not ſuffer an attorney to make 10 cauſes on the 
ſame demiſe at this time, fince the caſe of Cecil v. 
Briggs, 2 Term Rep. 639. 1 3 


Bankrupts. 


| I F any bankrupt, who ſhall have obtained his Bankrupte im- 
2 certificate, ſhall be taken in execution, or detained 1 1 | 
in priſen, on account of any debts due before he 24, how tbe 
became bankrupt, by reaſon that judgment was diſcharged, | | 
obtained before ſuch certificate was allowed and c- 
firmed, it ſhall be lawful for any one or more of the 
judges of the court wherein judgment has been fo 
obtained, on ſuch bankrupt's producing his certificate,  . =, 
allowed, to order any ſheriff, Nc. who hath any fuch : = 
bankrupt in his cuſtody, by virtue of any ſuch ex- 4 . 
_ ecution, to diſcharge ſuch bankrupt out of euftedy, Pos | 
out payment of any fee. 5 Geo. 2. c. 30. f. 13. * 
If the bankrupt was in cuſtody before his certifi- How to diſcharge _ 
cate is ſigned, and afterwards it is allowed, oy fo NEL = 

a judge, at his chambers, for a ſummons to ſhew = 
| cauſe why he ſhould: not be diſcharged, be having ob- == 
tained his certificate; which, upon producing, and an a | 9 
aſſidavit (if the attorney does not attend for the 
plaintiff) of the debt having accrued before he became 
a bankrupt, the judge will grant an order upon the 
third ſummons, on affidavit of the ſervice. 


Caſes relating to Bankrupts. | 
An execution againſt the goods of a bankrupt, Execution aſter 
taken out after his certificate is ſigned by the credi. <"ificate fed. | 
tors, and before it is allowed by the chancellor, i- | | 
valid. Calien v. Meyrick, 1 Term Reports, 365. 5 
A bond and warrant of attorney to confeſs judg- Bond given after 
ment given by a bankrupt after his bankruptcy, in be 2 
order to obtain his liberty, is not barred by his cer- hs — 
tiicate, although the original debt was contra h 


—_ - Bankeupts. 


before. And if the obligor were in cuſtody, charged 
in execution, it is not neceſſary that an attorney 
ſhould be preſent, on his part, at the time of exe- 
cuting the bond and warrant. Bireb v. Sbarland. 
1 Term Rep. 715. 18 

Cannot be diſ- If the bankrupt be in cuſtody at the ſuit of the 
charged from an King, on an extent, he cannot be diſcharged there- 

_ — 1 ß | 
A bankruptin A bankrupt was 'taken upon an attachment for 
cuſtody, on an not performing an award; after which he became 
2 bankrupt, and obtained his certificate; and the court 
— an held, that this was a demand for which an action of 
award, diſ-., debt will lie; and the act ſays, he ſhall not be ar- 
— der- reſted, &c. for any debt due before the bankruptcy ; 
tißcate. and therefore he was diſcharged. 2 Str. 1152. 
| Baker's caſe. + SET IE i. 
A bankrupt diſ-. On motion to diſcharge a bankrupt out of exe- 
os from 2 cution, on the Stat. 5 Geo. 2. c. 30. it appeared, 
dg pins that the debt was contracted before the bankruptcy, 
ruptey, for « and ſued for and recovered pending the commiſſion, 
debt due before. and before any certificate obtained; and the judg - 
| ment was afterwards. affirmed on error, and coſts 
given on ſuch affirmance. The court diſcharged 
him as to all; for not having his certificate, he 
could not plead to the action; and theſe coſts were 
attendant on the original judgment, and cannot be 
conlidered as given for delay of execution, when it 
appears there ought. to have been no execution, 
though no writ of error had been brought. 2 Str, 
11Gb. Graham v. Benton. | 
When thecer- A certificate diſcharges a bankrupt from a debt 
GR ENG accruing before the commiſſion, though judgment be 
not obtained till after the certificate allowed, Bout- 

; flower v. Crates.  Cowp. Rep. 25. 4 N ip 
A certificate un- A Certificate obtained under a ſecond commiſſion 
der a ſecond is void, for a ſecond commiſſion cannot be taken out 
commilion. againſt an uncertificated bankrupt, becauſe all his 
effects belong to the creditors of the firſt : therefore, 
when he had put in bail, and an application for an 
exoneretur, the court refuſed, Martin v. O'Hara. 


Cowp, Rep. 8 23. 
I The 


Bankrupes, 579. 

The penalty of 2 bond for ſecuring an annuity Annuity bond 
having once been forfeited before a bankruptcy, the When forfeited, | 
value of the annuity may be proved, and the certi- _ 
ficate is a diſcharge from future payments, notwith- 

ſtanding the arrears ſhall have been paid after the for - 
feiture, and before the bankruptcy. Willie v. Willes, 
Dougl. Rep. 520. r 5 | 0 | 

A certificate will be no bar to an action for the Meſae profits; 
meſne profits, for as the damages are uncertain, they 
cannot be proved under the commiſſion. Goodtitle 
v. Nertb. Ibid. 584. Vide if the demand is ſuch that 

the amount can be liquidated. 3 T. Rep, 539. 
Ulterſon v. Vernon. | . 5 I | | 
But if an action be brought upon a bail-bond Certificate will 
againſt the bankrupt himſelf, though he is diſ- bes tiſcharge the 
charged from the original debt by his certificate, zu din d 
yet he is not from this; for the court ſaid, that this bail bond. 
was a new debt, and diſtin cauſe of action, and 
therefore refuſed to relieve the bankrupt, and or- 
dered the ſheriff to pay the money to the plaintiff. 

| Cockerill v. Owfton., 1 Burr. 436 But court ſaid, 
the certificate ſhall diſcharge proceedings depending 
againſt bail, in an action uper the old debt, who are 

not already fixed. bid. RD „ Haga 

The defendant, gth May 1734, was bail in er- When there is | 
ror 25th Oober following he committed an act of an dd of an- 
bankruptcy, and after got his certificate, On 12th — bail fo | 
November judgment affirmed; and to an action on error and affirm. - 
the recognizance he pleaded his certificate: held ene as 
he was not diſcharged ; for it was a contingent” 8 
debt, for which the plaintiff could not come in 
under the commiſſion, the Stat. 7 Geo. 1. c. 51. 
only letting in thoſe where the payment was certain, 
though future. 2 Str. 1043. Hockley v. Merry. 

A ſurety of a bond who pays the debt after the A ſurety of 
bankruptcy of his principal, is not barred by the bond. 
certificate, though the bond was forfeited before the 
bankruptcy. Cow. Rep. 525. Taylor v. Mills, 1 

A ſurety who does not pay the principal till after When a ſurety 

his bankruptcy, though called upon and liable to may bold to bail. 
pay it before, may hold the principal to bail, not- 
| = Pp 3 withſtand- 
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580 | Banbrupts. 
withſtanding his certificate. ide 3 Milſ. 262. God. 
dard v. Vanderheyden. Ibid. 346. Young v. Hockley, 
a The rule of law is, that though a party make him- 

ſelf liable for the debt of another by a contract prior 
to the bankruptcy of ſuch other perſon, and he does 
not actually pay that debt, il after the commiſſion 
of bankruptcy, he cannot prove his debt under the 
commiſſion. Here it was not paid till afterwards ; 
and as the debt only acerued by actual payment, 
there was no debt to which he could ſwear at the 
time of the bankruptcy. © Paul v. Jones, 1 Term 
| Rep. 599. 35 | 

Bankrupt ſued A bankrupt being ſued as an executor, pleaded a 
as an executors, falſe plea, which being found againſt him, the 
los, b liable to Plaintiff had judgment de bonzs propriis for the coſts ; 
coſts, certificate after which he obtained his certificate. Cur, The 
| _ no diſ- pleading a falſe plea was his own act, and his own 
"= fault; and the judgment and execution de boni- 
propriis, for colts, was fingly owing to his falſe 
plea, which was fubſequent to the iffuing of the 
' commiſſion ; conſequently could not have been 
proved under the commiſſion, and therefore cannot 
be diſcharged by the certificate, Howard v. Jem- 

mett, 3 Burr. 1368, 1 is ” 
Intereſt and coſts, If the cauſe of action ariſes before the bank- 
ruptcy, intereſt and coſts accrued fince, are like- 
wiſe diſcharged, Cowp. Rep. 138. Blandford v. 

Foote. 2 Str. 1196. 1 Will. 41. 0 


How Bail are 10 be relieved. 


If bail are proceeded againſt of a bankrupt, they 
may before a ſcire facias be returned ſcire fect, or be- 
fore the return of the ſecond ſci. fa. (in caſethe bank- 
rupt has obtained his certificate) apply by ſummons for 
an exoneretur to be entered on the bail-piece, on the 

defendant having obtained his certificate, and on 
producing the certificate, and affidavit of the debt 
having accrued before the bankruptcy of the defend- 


ant, the judge will on the third ſummons on affida- 
8 vit 


vit of the ſervice and attendance, grant an order for 
that purpoſe. ER eg 
The rule is, if the certificate be obtained, before Rule, 
the bail are fixed, they ſhall be diſcharged ; but if 
they be fixed before the certificate is obtained, they re- | 
main liable. Woolley v. Cobb. 1 Burr. 244. | ; 
Notwithſtanding a bankrupt cannot be diſcharged If bankrupt in 
out of cuſtody upon an arreſt, before his certificate Pens gs 
is allowed, yet if the creditor prove his debt under who has proved 


8 8 | > his debt, he may 
the commiſſion, the defendant may, by petition, — 


apply to the court of Chancery, for him to elect, plaintiff to elect. 
whether he will proceed at Jaw, or take his debt | 


under the commiſſion; and though he does make 
his election, yet he may aſſent to, or diſſent from, 
the certificate. I Atkins 220. 8 


In Chancery. In the matter of A. B. a bankrupt. 


Great Britain, | 
The Humble Petition of the ſaid Bankrupt, 
Sheweth, | | | | Gs 
That a commiſhon of bankrupt, on the day petition for 
of 1788, was iſſued under the Great Seal plaintiff to ele&. 
of Great Britain, againſt your petitioner, direCted 
to U. B. H. H. H. R. H. C. Eſquires, and R. H. 
Gentleman. | | ES 
That J. C. = in the county of 
So weaver, a creditor of your petitioner, 
did prove, at one of the meetings under the ſaid 
commiſſion, a debt due to him from your petitoner, 
to the amount of 150/. | 


7 the Right Honourable the Lord High Chancellor of 


y That the ſaid J. C. lately iſſued out of his Ma- 

e- jeſty's court of King's Bench, againſt your petitioner, 

k- a writ of latitat, returnable on Saturday next after. 
or the morrow of All Souls, and cauſed your petitioner 

he to be arreſted for the ſaid ſum of 150/. ſo proved 

on under the ſaid commiſſion. | 

ebt 6 Your petitioner therefore moſt humbly prays 

d- your Lordſhip, to order the ſaid F. C. 

da- * forthwith to make his election either 


vit Pp 3 « ſolely 


How to proceed 
upon this peti- 
tion. 


Bankrupts. 


„ ſolely to proceed at law againſt your 
c petitioner, or take his ſaid debt under the 
s ſaid commiſſion: And that in caſe he 
* ſhould ele to take the ſaid debt under 
6 the ſaid commiſſion, that then your 
&« Lordſhip will be pleaſed to order the ſaid 
66 75 C. to releaſe your petitioner from the 
aid action, at his own coſts and charges; 
or that your Lordſhip would be pleaſed 
„ to grant your petitioner ſuch other relief 
& in the premiſes as to your Lordſhip may 
% ſcem meet. 
% And your petitioner ſhall ever pray, 8&c.” 


This petition is to be ingroſſed on a treble ſix- 
penny ſtampt paper, and left at the bankrupts 
office, Bell-yard, with a fair copy for the chancellor, 
upon plain paper. When he has anſwered it, ſerye 


copy on the plaintiff's attorney and his client, make 


affidavit thereof, and alſo let the defendant make 
affidavit that the plaintiff has proved the debt under 
the commiſſion, and that he does not ſtand indebted 
to him in any other ſum. Upon the hearing of the 
petition, get ſolicitor under the commiſſion to attend 


with the proceedings; pay him 20s. 


Proceedings againſt Priſoners. 


Ir any perſon is in cuſtody of the marſhal or 
keeper of any other priſon, it will behove the prac- 
tiſer to take care, and obſerve the rules laid down 
in the ſtricteſt manner, in proceeding againſt him; 
otherwiſe his client may Joſe the cuſtody of the pri- 
ſoner, the Jaw paying the higheſt regard to the li- 
berty of the ſubject. | | 

Formerly when any defendant was detained in 
cuſtody by meſne proceſs of this court for want of 


bail, if the plaintiff did not, within zue rms after 


the arreſt, cauſe the defendant to be brought by ha- 


beas corpus and committed; ſo that he might declare 
W 5 againſt 


* 


bail or appearance, but now by ſtat, 4th and 5th. 


; if any defendant be taken or charged in cuſtody, at the mode for deli- 


next term after ſuch writ ſhall be returnable, declare 
againſt ſuch priſoner in the court where ſuch writ ſhall 


ſhall have judgment. 


; 3 . ſe cuſtod 
eriſf, bailiff, or fleward, or other perſon, ſuch pri. — —. rags i; 
ſoner ſhall be at the time of ſuch declaration, by virtue 


* plaintiffs,” Sect. 3. N. B. This means where the 


livered to ſuch priſoner, or to the gacler or turn- 


tained, or charged in cuſtody : and (unleſs the pri- 


* a "9 wy we 


Priſoners. 


againſt him in cuſtody of the marſhal, the defendant 
might be diſcharged out of cuftody upon common 


year of W. and M. c. 21.4 2. it is enacted, That The preſent 
ſuit of any perſon on any writ out of any of the conrts at — 
Weſtminſter, and impriſoned for want ſureties, priſoners, 
the plaintiff m' ſuch writ may, before the end of the 


iſſue, whereupon the faid priſoner ſhall be taken or 
charged in cuſtody ; aud may cauſe a true copy to be 
delivered to juch priſoner, or to the gaoler or keeper of 
the priſen, in whoſe cuſtody he fhall remain; to which 
he jhail appear and plead ; and if ni, the plaintiff 


That on all ſuch declarations on proceſs out of To be alledged 
this court, it ſhall be alledged, “in cuſtady of what in declaration, in 


of the ſaid proceſs of the ſaid court, at the ſuit of the 


proceeding is by 6:11, but if by ſpecial original, the 
old form is adhered to. | | | 

When you declare againſt a priſoner in cuſtody In declaration it 
of the ſheriff, you muſt alledge him to be, * at the 3 
&« ſuit of the plaintiff,” or the declaration is ill. tained, 
1 Wi. 119. Ld. Ray. 1362. | 


By rule H. T. 26 Ges. 3. it is ordered, That from New rule re- 


and after the laſt day of this term, in all caſes where ſpe ing the de- 


claration againſt 


a priſoner is or ſhall be taken, detained or charged oriſoners, 


in cuſtody by meſne proceſs, hereafter returnable 
iſſuing out of this court, and the plaintiff ſhall not 
cauſe a declaration againſt ſuch priſoner to be de- 


key of the gaol or priſon, where ſuch priſoner is 
or ſhall be detained, or charged in cuſtody, before 
the end of the next term after the return of the proceſs. 
by virtue wheresf ſuch priſoner is or ſhall be taken, de- 


ſoner is or ſhall be in cuſtody of the marſhal) . 
| Pp 4 cauſe, 


584 Priſoners. 


Afidavit.' cauſe an affidavit to be made and filed with the 
2 clerk of the rules of this court of the delivery of 
ſuch declaration, and the time when, and the perſon 
to whim the ſame was delivered, before the firſi 
day of the next term after the delivery of ſuch declara- 
tion, the priſoner ſhall be diſcharged out of cuſtody 
by writ of ſuperſedeas, to be granted by this court 
cr one of the judges thereof, upon filing common 
bail; unleſs, upon notice given to the plaintiff's - 
attorney, good cauſe ſhall be ſhewn to the con- 
In eſe of com- trary: And in caſe of commitment or ſurrender to 
mitment or ſur- the marſhal in diſcharge of bail, after the return of 


render. proceſs, and before a declaration delivered, unleſs 


the plaintiff ſhall cauſe declaration to be delivered, 
as aforeſaid ; before the end of the next term after 
ſuch commitment or ſurrender ſhall be made, and dus 
notice of ſuch ſurrender given, the priſoner ſhall be 
diſcharged out of cuſtody by writ of ſuperſadeas, to 
be granted as aforeſaid, upon filing common bail; 
unleſs upon notice given to the plaintiff's attorney, 
If a habeas cor- good cauſe ſhall be ſhewn to the contrary. And it 
— to is further ordered, that in all caſes where a priſoner 
proceed, ſhall be taken or charged in.cuſtody by any ſheriff 
| or other officer by meſne proceſs of this court, and ſhall 
be afterwards removed by writ of habeas corpus and 
committed thereupon by this court, or any of the 
judges thereof, to the cuſtody of the marſhal, the 
time for the plaintiff's proceeding againſt ſuch pri- 
ſoner ſhall commence and be computed from the priſoner's 
being firfl taken or detained, or charged in cuſlody, by 
_ virtue of ſuch proceſs.  - | 
No treaty to That no treaty or agreement ſhall be ſufficient 
pn cauſe to prevent any defendant's having the benefit 
of a ſuperſedeas for want of proſecution, unleſs the 
ſame be in writing, ſigned by che defendant or his 
attorney, or ſome perfon duly authorized by the de- 
fendant, and it be therein expreſſed, that procecdings are 
Haid at the defendant's reque/t, Ibid. b | 


' Plaintiff moſt That where any-defendant, being a priſoner in 


declare in tu, cuſtody of the marſhal of this court upon meſne pro- 


— og ceſs, ſhall be taken and detained in cuſtody 2 w 
_ | | erift 


| min Ts 585 


ſheriff of this kingdom, by virtue of a judge's war- 
rant of this court, for an eſcape made from the 
cuſtody of the marſhal, It is ordered that the 

- plaintiff in ſuch action ſhall declare againſt the ſaid 
defendant in cuſtody of ſuch ſheriff, before the end 
of the ſecond term after ſuch taking, otherwiſe a 
ſuperſed:as may be made for ſuch defendant.” R.T. 


Ann. 


| How to proceed after Arreft in Cuſtody ef the e 


By rule E. 5 W. & M. reg. 3. It is ordered Not to deliver 
that no copy of a declaration be delivered to any fog scturn _ 
priſoner in cuſtody, before the day of the return of procefs. 
the proceſs upon which the defendant was taken or 
charged in cuſtody, . 

An amendment was made in a declaration againſt Amendment. 
a priſoner being intitled 3oth year, inſtead of 3 iſt | 
year, Per Buller J. | | 

Surrey, { Jobn Denn complains of Richard Fenn Declaration 

to wit, 5 being in the cuſtody of the ſheriff of 22 
the county of Surrey, by virtue of his majeſty's writ the ſheriff. 
of lutitat, iſſued out of the court of our lord the 
king, before the king himſelf, againſt the ſaid Ri- 
chard, at the ſuit of the ſaid John, returnable before 

the king himſelf at Veſiminſter, on Friday next after 
the morrow of the Holy Trinity, of a plea of treſpaſs 
on the caſe, for that whereas (as in other declara- 
tions). Add pledges. | | 

Ingroſs one copy on treble penny ſtampt parch- Of delivering 
ment, and file it with the clerk of the declarations, ———— 
then make three other copies on treble 1d. paper, 
one of which deliver to the gaolir or turnkey, in whoſe 
cuſtody defendant is, aſking him i defendant is a 


« 


2 _— SS <4. 43 


| priſoner at the ſuit of the plaintiff,” pay him 15. if he 

i acknowledges defendant to be in his cuftody, make an 

affidavit of the ſervice, and ſwear it either before a 

| judge, or commiſſioner in the country, annexing 7 
5 one of the copies of the declaration delivered there- 

5 to; when it is ſworn, make an office copy of the affi- 

„ davit of the ſervice on treble 6d, and annex it to the 


R | other 
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other copy of the declaration, take both to the clerk 


of the rules, who will keep the one, and give a rule 


to appear and plead on the other copy, bring back the 
fame; pay 3s. 10d, | 
John Denn. plaintiff, 
the King's Bench, and 
| Richard Fenn, defendant, 
T he affidavit; A. B. of, &c. gentleman, maketh oath and faith, 
That he did on the day of laſt paſt, 
deliver unto C. D. gaoler or keeper of his majeſty's 
gaol in and for the county of Surrey, a true copy 
of the declaration hereunto annexed; and the faid 
gaoler or keeper then acknowledged to this. depo- 
nent, that the ſaid defendant was a priſoner in the 
ſaid gaol, at the ſuit of the ſaid plaintiff John Penn, 
by virtue of a writ of /atitat iſſued out of this 
bonourable court, returnable before the delivery 
thereof. 
The affidavit is to be filed before the firſt day of 
| the next term, after delivery thereof, 
_Mndemmed of It is determined that where a priſoner. is in 


plea in evſiody - cuſtody of the ſheriff, no demand of a plea is neceſ- 
bones fary, but if he be in cuſtody of the marſhal, it is 


e neceſſary, Per Mr. J. Buller. Rofe v. nn. 


1 Term Rep. 591. 
Rule topleaa lf you forget to ſign judgment within the time 


may be eiten limited by the rule, you may, in the next term, give a 


. e  ,þ rule, and for want of plea, fign judgment. 

85 N. B. You are to proceed to final judgment, within 
three terms next after declaration delivered; the term 
wherein ſuch declaration ſnall be delivered, is to be 
taken as one. Vide further on for the rule, H. 26 
Geo. 2. 

Moſt be charged After you ber obtained final judgment, the pri- 


in execution ſoner muſt be charged in execution, within two 


- kg terms next after ſuch Judgment ſo had and obtained, 
the term in which the judgment is ſigned to be ac- 
counted one of the two terms, R. H. T. 26 Geo. 3. un- 
leſs prevented by error or injunction. 

How tocharge Make out a ca ſa. and lodge it with the ſheriff 


thay 8 of the county, which is ſufficient, pay him 2 2 


dy of the ſheriff. 


SB * * SW * 4 
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(and it is abſolutely neceſſary that the judgment 
be entered, dacketed, and filed of record, before this 
is done). CE OED 5 

If a ca. ſa. be returnable on the Aſcenſion-day, and tf ca, ſz. be te- 
priſoner be charged therewith, a judge will diſcharge turnable on a 
him out of cuſtody, Mr. J. Buller did this. dies non, 

If the defendant be in cuſtody in Newgate, Lud- If defendant in 


- . cuſtody in News- 
gate, or any other county or city gaol, at the ſuit 1 Fes: 


" 1 per/on, the plaintiff muſt ſue out proceſs juit of any other 


againſt him directed to ſuch ſheriff, Sc. as the caſe plaintiff, 
is, and ſuch proceſs muſt be left with him at his | 
office, in order to charge ſuch defendant in cultody, 
In this caſe make affidavit, and ſue out writ as in 
other cafes ; pay ſheriff for charging him in cuſtody 
27. 4d. and ſuch plaintiff muſt proceed againſt the 
defendant as before directed, otherwiſe he will be 
ſuperſeded; and, N. B. he is to file a bill in this 
caſe before he delivers the declaration, SGayer's 


Kep. 49. . | = 


How to proceed if the Defendant be in cuflody of the 
Marſhal ats. ſame Plaintiff. | 


Ordered, That the rules of the King's Bench priſon, New rule te- 
ſhall be comprized within the bounds following, ex- lating to the 
X . . extent of the 

cluſive of the public houſes hereinafter mentioned; rules of the 


from Great Cumber Court, along the north fide of — Bench 
0 


Diriy Lane, and Melancholy Walk, to Black Friars Priſon. 


road; and along the weſtern ſide of the ſaid road 
to the Obeliſk, and from thence along the ſouth weſt 
ſide of the Lond:n road, round the direction poſt in 
the centre of the roads, near the public houſe, known 
by the ſign of the Elephant and Caſtle, and from 
thence, along the eaſtern ſide of Newington cauſeway, 
to Great Cumber Court aforeſaid. That the new 
gaol, Southwark, and the highway, excluſive of the 
houſes on each fide of it, leading from the King's 
Bench priſon, to the ſaid new gaol, ſhall be within 
and part of the ſaid rules. — That all taverns, viau- 
alling houſes, alehouſes, and all wine-vaults, and 
houſes or places licenſed to ſell gin, ot other ſpiritu- 
| ous 
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cus liquors, ſhall be excluded out of, and deemed no 
part of the ſaid rules. E. T. 30 Geo. 3. 

Day rules, No priſoner be intitled to have day rules above 
three days in each term : and having a day rule, ſhall 
return within the walls or rules of the priſon, at or 
before nine of the clock in the evening of the day 
for which ſuch rule ſhall be granted. R. E. 30 
Geo. 3. EE en | 

How to proceed If 5 defendant be in cuſtody of the marſha] of 

if defenoant is in the King's Bench priſon, at the writ of the ſame 

3 mw plaintiff, then make two copies of the bill, one on 

| parchment, the other on paper, treble 1d. file the 
bill firſt, then deliver the copy to the turnkey, of 
priſoner himſelf, but it is beft to the turnkey ; pay 
1s. and in this caſe no affidavit is requiſite 3 but you 

give a rule to plead, and demand a plea as in other 
caſes. SLA | 

When to plead, When a bill is filed againſt a priſoner in cuſtody 

| of the marſhal, if a copy of it be delivered for him 
to the turnkey, four days excluſive before the end of 
the term in which the writ is returnable, a rule to plead 
being given, and plea demanded (not on the back of 
the declaration), the defendant ſhall plead as of 
that term, or judgment may be ſigned ; but if the 
bill be not filed, and the copy delivered four days ex- 
cluſive before the end of the term, the defendant may 
imparle until the next term. N. on R. E. 5 V. 


: & . 
Trial and judg- You mult alſo proceed to trial and judgment 
ments within three terms next after declaration delivered, 


accounting that term one, R. Hil, 26 Geo. 3. and 
alſo charge defendant in execution, within two term: 
after final judgment ſigned, accounting that term as 
one, unleſs prevented by error or injunction. bia. 
Declaration Middleſex, ( 5.) A. B. complains of C. D. be- 
— ing in the cuſtody of the marſhal of the Mar ſbalſea 
of the marſhal, Of our lord the king, before the king himſelf: For 
| | that whereas. Add pledges ; you proceed as in other 

| caſes to ſign judgment, if no plea, &c. | 
How to charge Get a rule from the clerk of the rules for the 
duden er > marſhal to acknowledge defendant in his cuſtody, 


cuſtody of 
marſhal. 5 pay 
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pay 55. 6d. take ſame, and leave it at the marſhal's 
houſe with 10s. 64. he will write his acknowledg- 
ment thereon, which get from him, then take a. 
piece of parchment without a ſtamp, in the ſhape of 
a bail piece, and enter the committitur thereon : 
Michaelmas Term, 32 Geo. 3. 
Stor mont and Way, 
Middleſex, to wit. Richard Fenn is committed to Conminitur 
the cuftody of the marſhal, &c. in execution, Piece. 
at the ſuit of John Denn, in a plea of treſpaſs 
on the caſe, for 45/. damages, there to remain 
until, &c. - | 
R. R. attorney. Judgment of Trin. Term, 
| | 31 Geo. 3. Roll. 566. 
There is a book kept in the K. B. office called the 
marſhal's book, in which are entered the names of 
perſons charged in cuſtody previouſly to their being ſo 
charged, But this is a book of no authority; and 
only meant for the marſha]'s convenience, that he 
may readily ſee what perſons are charged in cuſtody; 
ſo that it is (in truth and reality) only a memorial of 
the defendant's being charged in cuſtody of the mar- 
ſhal; and not the cauſe or foundation of ſuch charge 
and detainer. Hutchins v. Kendrick, 2 Burr. 1049. 
This has been adhered to in a late caſe before Lord 
Kenyon, and he held it not neceſſary on the maſter's 
certificate, and refuſed to diſcharge the priſoner for 
want of ſuch entry. | 2 
Take this to the clerk of the judgments, and file 
it with him before the laſt day of the term in which 
you are to charge defendant in cuſtody, as he muſt 
enter it on the roll, or defendant is ſuperſedeable ; 
4 Burr. 1841. Fotterell v. Philly, pay him 25. it is 
uſual to enter the committitur in the matſhal's book, 
at the ſame time, before you deliver it over, pay 64. 
The committitur muſt be actually entered on record 
before the end. of the ſecond term. 2 Str. 1215. 
Unwin v. Kerchoffe. 4 Burr. 1841. | 
A priſoner in cuſtody at the ſuit of the king, can - xf in coftody ats, 


he I not be charged with civil proceſs, without leave of the of Kg. 
ys court or one of the judges, But where the defend- 


ay 2 ant 


== — — 
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IF on an attach- ant is in cuſtody on an attachment for non-payment 


ment. of coſts, and charged with a civil action alſo, the 


court conſider ſuch an attachment to be only a civil 
execution, and therefore held that he might be 
charged in execution in the ad ion without leave of 
the court. Bonafaus v. Schole. 4 Term Rep. 316. 
Plaintiff muſt Judgment obtained (and affirmed on error); exe- 


give notice of bis cution ſued for 606/. which was 5. more than was 
having abandon- really due: rule obtained why defendant ſhould not 


ed a former cem- 


mittitur, which be diſcharged, which was made abſolute, Pending 
8 eee this rule the defendant was charged in cuſtody fot 
. * the real debt, upon which this court was moved why 
the commitment of defendant ſhould not be ſet aſide 
for irregularity ? Held that as there was no affidavit 
that the plaintiff had given notice that the firſt com- 
mitment was abandoned, pending the former rule; 
and a ſecond commitment for the {ame cauſe before 
the firſt was diſcharged, is clearly informal. Rule 
abſolute. Topping v. Ryan, 1 Term Rep. 227. 
Acknowledg- Court held that the acknowledgment by the 
ment to be of marſhal ought to be of the ſame term in which the 
eee defendant is charged in execution, and that an acknow- 
ledgment two term: preceding 18 not ſufficient, accord- 


charged. 
ing to the practice. Hiſber v. Stanhope, 1 Term Rep. 
464. ed. 5 
| By Way of Detainer for a new Plaintiff. 
Chergiog in For preventing the detainer of priſoners charged 


cuſtody of the by declarations in the cuſtody of the marſhal of the 

eee, V Marſbalſea of this court, where the cauſe of action 

efainer for a , ; | "x 
new plaintif, Againſt ſuch priſoner does not amount to 100; It is 

ordered, That no declaration, whereby any priſoner 

ſhall be charged in the cuſtody of the marſhal, ſhall | 

be ſufficient cauſe of detaining ſuch priſoner in cuſ- 

tody, unleſs an affidavit, that the plaintiff's cauſe of 

action againſt ſuch priſoner does amount to 100. or 

upwards, ſhall be firſt made and filed. with the clerk 

of the rules of this court, and the ſum ſpecified in 

ſuch affidavit ſhall be indorſed by him upon ſuch de- 

claration, before the leaving thereof with the. turn- 


key. K. E. 15 Gen. 2. 
d , File 
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File a bill ( in vacation) as of the preceding How to proceed, 
term, then make affidavit of your debt if above 101, | 
which is to be ſworn before a judge (or Meſlrs. File memoran- 
Prowl and Webb), take a copy on treble penny _ 7 —_ 
ſtampt paper of the bill with you, and the affidavit to amp with the 
the clerk of the rules, he will indorſe on the decla- bill. 
ration the ſum ſworn to, leave the affidavit with him, 
pay filing, 35. The bill muſt be filed firft, then the 
declaration, ſo marked, muſt be delivered to the de- 
fendant, or left with the turnkey of the King's Bench 
priſon, pay him Is. he will acknowledge defendant 
in cuſtody, then proceed as before. - 2 Burr. 1052. 

Rule to ſhew cauſe why proceedings ſhould not be Service of a 
ſet aſide for - irregularity. It appeared that the 2 pre hi 
defendant was in cuſtody at the ſuit of ſame plaintiff, my | 
for another cauſe of action. The lat. in this ſecond is good, though 
action (which was not bailable) was returnable on 1 
the 28th of January 1786. On that day, the decla- office 5 
ration was left in the office, though writ not ſerved courſe of the 
till eight that evening. Motion 13th May. Buller I. me days 
In Ward and. Wiltinſon the court refuſed to ſet aſide 
the proceedings, though the notice of declaration was 
not ſerved until half paſt ten at night, 2 Burr. 812, 

Belides, the defendant ſhould have made his applica- 
tion ſooner ; he is now out of time, If a priſoner 
be entitled to be ſuperſeded, he muſt always apply 
for that purpoſe ; but if he come on a mere irregu- 
larity, he is in the ſame ſituation with any other 
defendant, N. B. The declaration need not be 
delivered to the defendant per/onally, or to the 
gaoler, wunie/s where he is in cuſtody at the ſuit of 
the ſame plaintiff, for the ſame cauſe of action; ſo 
determined in this caſe,» Robertſon v. Douglas, 
1 Term Rep. 191. | BE 

If the defendant is in cuſtody of any gavler, Ec, For felony. 
for felony, upon producing your affidavit (ſworn 
before a judge) of the debt, the judge's clerk will 
give you an order to detain him; in this caſe affida- 

vit is filed with Meſſrs. Proveft and Mebb, and ſue 
out writ (or if bill of Mdaleſex with Mr, Braith- 
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f waite) as in other caſes ; take the writ to the ſheriff 


If defendant in 
_ euftody on a C. be committed by this court, or a judge of this court, 


and leave the order; pay 25. 4d. 

If a priſoner in the Fleet, charged with a declara- 
the Fleet be tion in the Common Pleas, remove bimſeif by Baba 
* and cor pus to the cuſtody of the marſbal, the plaintiff 
removes * B. muſt proceed to ng ay in x Common Pleas, and 
plaintiff muſt then may carry him back beas corpus ad ſatisfa- 
* 1 — him in "execution. MN, - RT 

2 Geo. I. 

The fame in thiz And ſo likewiſe if a priſoner in cuſtody of the 
court. marſhal be charged with a declaration in this court, 
and he removes himſelf to the Fleet, the plaintiſt 
may proceed to judgment in this court, and the de. 
fendant muſt be brought back by ha. corp. ad ſatiſ. 
to be charged in execution: the number of the judg- 
ment roll muſt be indorſed on the habeas corpus ad ſa- 

tisfaciendum, Ibid. | 
If a defendant in cuſtody on a common pleas proceſs 


If a priſoner i in 


22 to the King's Bench priſon be fore declaration delivered, 


the X. B. before the plaintiff cannot declare againſt him in the Com 


_— how nen Pleas without removing him to the priſon of that 


court by ha. corp. ad reſpondendum, but he may de- 
clare againſt him in this court ; and for default of 
declaring in due time, this court may diſcharge him 
out of cuſtody. N. B. A biil muſt be filed before 
declaratiin delivered, if En. are by bill, 
C. . 2 V. 18. 


Kher! to proceed by Original again}? the Defendant in in 
Cuſtody of the Sheriff of any County. | 


If defendant is in cuſtody of any ſheriff, &c., up- 
on a ſpecial capias, then you declare againſt him by 
delivering a declaration only, on treble penny ſtampt 
paper, thus: 

Declaration, 
was attached to anſwer John Denn in a plea of 
treſpaſs on the caſe, and whereupon the ſaid Jobn 
Denn by J. F. his attorney complains, That where- 


as — in other caſes) ; 3 ___ do not 3 by 0 
| ginal, 


Surry, to wit, Richard Fenn, late of, c. yeoman, 


4! 
wr. 
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' plead two days before the e//oign day of the next term, 
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original, in whoſe cuffody he is; but affidavit of the ſer- ah, it 

vice is required, and you proceed the Tame as by bill 

afterwards, SEC's een Mn VIP en, 25 
If in cuſtody of the marſnaf declate againſt him in If in cuſtody of 

the ſame manner, and do not alledge him to be in the mara. 

the cufftody of che A .. | 

Having ſhewn how priſoners are to be declared 

againſt and detained, it will now be requifite to ſhew 

when they are to appear and plead. 148. e 


Witin what Time Prifiner; have & plead in County 


aols, 


That upon every arreſt and meſne proceſs return- If declaration Be 
able the firſt day of Haſſer or Michaelmas term, and 2 
a copy of the declaration be delivered before menſem „ the 

Paſche, or craſtinum Animarum, and affidavit of the morrow of A 
delivery thereof made and filed, the defendant doth 3% defendant 
not appear before the end of ten days after Eaſſer and 8 terms 

Michaelmas terms reſpeQively, judgment may be 
entered againſt him, rules having been given: But If he appear, 

if he appears before the end of ten days after the 94 — 
term, he ſhall imparle until the next term unleſs cept in Lenden 
the action be in London or Middleſex, and defendant or Middigſr, 
de in priſon within forty miles of London or Wiftminſe dc. 

ter; then though he doth appear before the expira- 

tion of ten days after the end of the term, he ſhall 


and in default thereof, rules having been given, 

judgment may be entered againſt him as aforeſaid. - 

R, E. 5 W. & M. ſect. 3. a 
If a copy of a declaration be delivered againſi ſuch But if declaration 


. delivered one 
defendant on or after menſem Paſchæ in Eafter term, or eee eee 


craſtinum Animarum in Michaetmas term, or in Hilary Baer, or the 
or Trinity term, and thereupon the plaintiff gives morrow of A 


rules to appear and anſwer; then if the defendant Souls, or in His 
lary or Trinity 


appear two days before the efſoign day of the next term, if cefend- 


term, he ſhall imparle until the ſaid next term; but ant appears two 
if he does not appear within that time, judgment 2 2 
may be ſigned, bid. ſect. 4. e WO OR 
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If declaration If a, writ be returnable in any term, and a 


delivered beate of the declaration has been delivered before the 
r. vey of the 2 71 day of the next term, the plaintiff in ſuch 


nent term after 


the turn of the Bext term may give rules to appear and anſwer, and 
writ; if the defendant does nor appear and plead upon the 
expiration of the rules, judgment ſhall be given 
againſt him. Ibid. ſect. 5. eee ee 

New rule. If defendant is in cuſtody of the ſheriff, a rule to 


appear and plead muſt not be given before offidavit of 


the delivery of the declaration is filed; which muſt 
now be filed with the clerk of the rules before the firſt 
doy of the next term, after the delivery, Rule H. 26 
eo. 3. : t 
Conſtruction. If * writ be returnable before the laſt return of 
A the term, and party arreſted and in cuſtody, and the 
declaration. is delivered againſt a priſoner in cuſtody 
of the ſheriff four days before the end of that term, 
| he ſhall appear and plead in eight days, provided the 
affidavit is filed in due time after delivery, and cule 
ven. | | 5 
l But if not, he has till two days before the eſoign 
day of the next term to appear and plead thereto ; 
and in caſe of negle to ſign the judgment (a de- 
mand of plea having been made, if in cuſtody of the 
| marſhal) that term, then a common four day rule to 
plead may be given the next term, and no plea be- 
ing filed or delivered, plaintiff may. ſign judgment 
| (without a new demand). 3 
May, before A priſoner may, any time pending the action, and 
$nal juogweat, before final judgment, file ſpecial bail, and juſtify 
rut in baile ſame, and have a ſuperſedeas, if in the cuſtody of the 
ſheriff; if in cuſtody of the marſhal, by a judge's 
order only. Senn ets Tk doh 
N. B. A juſtification in vacati:n before a judge, 
is ſufficient upon notice. 


If be plesd ia If a priſoner plead. in perſon, he does not pay 


perion, does mt for the iſſue, otherwiſe by attorney, nor muſt you 
pay for the iſſue, qeliver the iſſue to the attorney, if he plead in 
aliter it by at- | Ni: 
terney. perſon. 1 


= 5 e The 


The court held a defendant priſoner, although Thoueb apriſon- 
ſuperſedable, but not actually fuperſeded,” if found in ” b 5 
cuſtody, may be charged with a declaration at the be — 
ſuit of a new plaintiff, ' 2 Burr, 1048. Hutchins v. a declaration. 
Kenrick, | 63098 108-2203 105002192 S019 7 = 

A priſoner in -a county gaol ſometimes enters caveat. 
the general iſſue the ſame. term declaration is de- 
livered, before a rule to plead be given, fo as to trick 

the plaintiff of the aſſizes; therefore be careful to 
ſearch for ſuch plea, ot you cannot proceed to final 
judgment within three terms. | 


| When Priſoners entitled to be diſchar ged, 


The old rule that a priſoner who is once ſuper- Once ſoperſeda- 
ſedable always continues ſo, was inſiſted on; per Cur. 3 1 
It extends only to the ſame proceſs; and where the ue proceſa. 
nature of the charge is altered to a charge in execu= 
tion, it is quite otherwiſe. The Lond. Af. Comp. v. 

Perkins, 1 Term Rep. 591. 5 3 
| Motion for a ele, ler for not proceeding to If a priſoner is 
trial or judgment in due time. The arreſt was in once ſuperſed- 
Auguſt 1783, by the ſheriff of Kent; 20th November — 
declaration delivered; 3d February 1784 no plea, yantage, he can- 
plaintiff ſigned interlocutory judgment * without a not do it after 
demand of pla; on the 26th February 2 plea was certtien, 
filed, defendant having removed himſelf to the K. B.; 
I5th 7uly plaintiff waived the judgment (there being 
a diſpute reſpeQing the regularity), and gave notice 
of trial ; in Michaelmas term following, plaintiff 
ligned judgment, and the day after, charged defendant 
in execution. Palmer ſhewed cauſe, and contended 
a demand of plea was unneceſlary (except when the 
defendant'was in court); and if entitled to be ſuper- 
ſeded, he ought to have applied in time. Buller J. 
In the caſe of a priſoner in this court there muſt be 
2 demand of plea, If he is in the cuſtody of the 
Jheriff,, no demand is neceſſary. If a priſoner be 
ſuperſedable for any irregularity, as for want of the 
demand of a plea, he cannot take advantage of that, 
after he is charged in execution, ſuppoſing he has 
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For want of a 
declaration 
within two 
terms, defend · 
ant may be diſ · 
charged. 


Priſoners. 


any opportunity of applying on that ground, before he 
is charged in execution, Now here the defendant 


had ample time; for judgment was ſigned in 
Michaelmas term 1784, and he might have applied 
in Trinity term following. Rule diſcharged. Roſe 
v. Chrififield. 1 Term Rep. got (© 
That if no declaration be delivered before the 
end of the next term after the return of the proceſs, by 
virtue whereof the priſoner is or ſhall be taken, &c. 
and an affidavit made and filed with the clerk of the 
rules of the delivery, and of the time when, and the 
perſon to whom the ſame wwas delivered before the firſt 


| day of the next term after the delivery of ſuch declara- 


In caſe of com · 
mitment to the 


marſhal. 


How to diſ- 
charge priſoner 
for want of de- 
claring in a 
county gaol, 


tion, the priſoner to be diſcharged by ſuperſedeas, 
Sc. R. Hil. T. 26 Geo. 3. , nn ks BEAD: 

In caſe of commitment or ſurrender to the mar- 
ſhal after return of proceſs, and before declaration de- 
livered, unleſs the plaintiff ſhall cauſe a declaration 
to be delivered before the end of the term next after 
ſuch commitment or ſurrender ſhall be made, and due 
notice of ſuch ſurrender given, the priſoner ſhall be 
diſcharged by writ of ſuperſedeas. Tbid. 


How to diſcharge for want of Declaration. y 


To diſcharge. a priſoner on the plaintiff's not 
declaring, if in cuſtody of the ſheriff, &c. get a 
certificate from the gaoler of the cauſes he is 
charged with, and an affidavit of his having figned_ 
ſame ; then take out a ſummons from a judge, to 
ſhew cauſe why a writ of ſuper/:d:as ſhould not iſſue 
to diſcharge the defendant ; ſerve ſame on plaintiff's 


attorney, and if he does not attend, make affidavit 


of ſuch ſervice and attendance thereon (as there i 
but one ſummens neceſſary), and then the judge will 
grant an order for a ſuperſedeas, upon filing com- 
mon bail; pay ſummons in term 15. vacation 27. 


order 45. common bail 15, 64, ſuferſedeas ſigning 
Is, 8d. (cal 74. Wn. 5 


How 


>» 
* 


How if in Cuflody of Marſoat. 


| If the defendant is in the cuſtody of the marſhal, If in cuftody of 

e apply to the clerk, of the papers of the King's Bench the marſhal, 

| priſon, for a copy of the cauſes whereon he ſtands 

e charged, then take out ſummons as before, and ſerve 

y it on plaintiff's attorney; if he does not attend, an 

„order will be made, upon filing common bail, and 

- the marſhal (upon the clerk of the common bail's certi- 

+ MS ficate) will diſcharge the defendant without a ſuper- 

/{ RS /c4e05; pay for it 15. 

..=- If the action be by original, then proceed as If by original. 

„ above, and when you bave got the order, file an . 

appearance with Mr. Adams the filacer, pay 25. 6d. ; 

and be will make out a ſuperſedeas thereon, pay | 

. RS 35. 104. ſigning, ſeal 7d. if in cuſtody of the ſhe- 

n riff; if in cuſtody of the marſhal, he will certify 

„do bim, the ſame as by bill; pay him for certifi- 

„ WE cate 15. | be | | | 

e If the defendant be ſuperſeded for want of pro- If a ſuperſedeas 
ceedings before judgment, yet the plaintiff may, 1 
aſter judgment obtained, take him in execution; but plalntif * 
otherwiſe, if defendant ſuperſede for want of charg- have execution; 
ing in execution. N. on R. T. 2 Geo, * yt a _ 

't A TU ls cution, ; 

a How for want of proceeding to Trial, &c, 

9 | 

d Counſel's hand not being ſet to a replication, Mr. 

0 J. Buller diſcharged the priſoner; counſel's hand in 

e this caſe was requiſite, | | 

3 That in all caſes after a declaration delivered as When entitled 

it aforeſaid at the King's Bench, or any other gaz or _ 3 

it priſon, unleſs the plaintiff ſhall proceed to trial, or or jodgment; 

1 final judgment thereupon, within three terms next | 

* after ſuch declaration delivered (if by the courſe of this 

K court the plaintiff can ſo proceed), of which three 

9 terms, the term wherein ſuch declaration ſhall be | 
delivered ſhall be taken to be one: or in caſe of a In cafe of a ſur. 

| ſurrender in diſcharge of bail, after a declaration de- re, within 
livered, unleſs the plaintiff ſhall proceed to trial or nner mal d 


Qq : final diſcharged, 
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5 


pf error, or diſſolution of the injunction, ſhall be 


: Fader after trial bail aſter trial had, or final judgment obtained, 


” 
i 
* 
k g 


1 7 ö 


mne. or the injunction diſſolved, incſuding the term in 


\ Goal judgment thereupon, within three terms ' next 

ai iſter ſuch ſurrender and due notice thereof (if by the 

_ = courſe of the court the plaintiff can ſo proceed), of 

which three terms, the term wherein ſuch ſurrender 

all be made ſhall be taten to be one, the prifoner 

ſhall be diſcharged out of cuſtody by writ of ſuper. 

- ſedeas, to be granted by this court or one of the 

judges upon filing common bail, unleſs upon no- 

| tice given to the plaintiff's attorney, good cauſe 

After trial had, ſhall be ſhewn to the contrary. And in all caſe 

to be checked n after ſuch trial ſhall be had, or final judgment ob- 
execution in two ; E . 

terms after trial tained againſt any priſoner in the cuſtody of the 

or fins) judg= mar ſbal. or in any other ga- or priſon, unleſs the 

nts ere, or plaintiff ſhall cauſe ſuch priſoner to be charged in 

inſunction. execution within two terms next after ſuch trial ſhall be 

„bluaad, or final judgment ſhall be obtained (of which two 

terms, the term in which ſuch trial ſhall be had, or 

final judgment ſhall be obtained, ſhall be taken to 

be one), in caſe no writ of error ſhall be depending, 

nor injunction be obtained for ſtay of proceedings: 

If any wit of And if any writ of error ſhall be depending, or in- 

pee ches ith. junction obtained, then within tus terms next after 

in two term Judgment ſhall be affirmed, the writ of error be non- 

after affirmonce, proſſed or diſcontinued, or the injunQion diſſolved. 

Rs Uo including the term in which ſuch affirmance of 

b judgment, nonpros, or -diſcontinuance of the writ 


"Io caſe of fur-" obtained; or in caſe of a ſurrender in diſcharge of 


had, or Ha, unlefs the plaintiff ſhall cauſe the defendant to be 
eee io ce. charged i | thi 15 next af 
charged in exe» Charged in execution within 70 terms next after 
cotion in tue ſuch ſurrender and due notice thereof; of which 
n two terms, the term wherein ſuch ſurrender ſhall b! 
notice. made ſhall be taken to be one, in caſe no writ of 
error ſhall be depending, nor injunQtion obtained 
If errororin- for ſtay of proceedings; and if any writ of error 
1 ſhall be depending, or injunction obtained, then 


>me next afrer within two terms next after judgment ſhall be affirm- 
jessment or ed, the writ of error be ninprofſed or diſcontinued, 


which ſuch affirmance of judgment, * or 


Py - 


pf Trin..2 Geo. 1, is now at an end. 


iy + *. LE 
* — a FY 
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diſcontinuatice of the writ. of error. or difſolutiqn of 
injunction, ſhall be obtained, and the priſoner ſhall 

de diſcharged: out of cuſtody by ſuper ſedeas to be 

granted as aforeſaid, on filing common bail; un- 
leſs upon notice giren to the plaintiff's attorney, 

good cauſe ſhall be ſhewn in either of theſe caſes 
to the contrary, R. H. T. 26 Geo. 3. The rule 

For the better underſtanding of this rule, it may Explara'ion of 
be proper to ſtate the proceedings. If the declara- the rule. 

tion is delivered in Hilary term 1791, the plaintiff 
muſt ſign final judgment the laſt day of Trinity term, 
and charge defendant in execution the laſt day of Ai 

chaelmas. term (unleſs error or injunction). 1 
If a writ be ſued out againſt huſband and wife, If wit be 
and the wife only be arreſted and detained in cuſ- wry brow og 
tody, the ſhall not be compelled to put in bail for vie in cuſtody, 

ner huſband, but may file common bail for herſelf, ſhe ſhall not put 
and have a ſuper ſadeas for her diſcharge ; but if the |* — * 
huſband only be arreſted, he ſhall put in bail for | | 
bis wife, as well as himſelf, | be , io View wan M 

If a defendant has been once diſcharged out of Once diſcharged 
execution upon terms which are not afterwards com- cannot be taken 
plied with, the plaintiff cannot reſort to the judg- ſy. _ 
ment again, ,or charge the defendant's perſon in 
execution. Vigers v. Aldrich, 4 Burr. 2482. 5 en 
Wphere a priſoner in execution is diſcharged by Nor if he takes a 
the conſent of his creditor, upon giving a freſh ſe- pro ſecurity. if 
curity to ſatisfy the judgment, and that ſecurity: is 4, the ac ef the 
afterwards defeated on account of mere informality, ptaintiff, © 
the judgment is ſatisfied, and cannot be ſet off 
againſt a demand of the prifoner. Jacques v. Withy, 
Tom Roe ogfs een 


N How for not proceeding to Fudgment, charging in 
8 Exerutton in Cuſlody of the Sheriff, 


I 0vo proced to diſcharge the priſoner for not pro- How to diſcha-ge = 

ceeding to judgment, or charging in execution in fendentfor not 
due time, apply, F the defendant is in cuflady of the Ah pinoy i | 
Heri, to the gaoler for 2 copy of cauſes 5 get an af- execution, in 


Qq 4 fidavit _— the 
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Cort permitted 
an alteration in 
the committitur 


Piece, although 
— 


In cuſtody of 
ti.e marſhal. 


«@ 


As to where a 
writ of error 
brought, 


the defendants. Laroche v. Waſbrough 


Priſqners- 


fidavit of his having ſigned the ſame, and that the 
name thereto is his hand-writing ; then take out a 


ſummons. at a judge's chambers to ſhew caufe, which 


ſerve on the plaintiff's attorney. If he. does not 
attend, you will upon the third ſummons have an 
order of courſe, on an affidavit of the ſervice and due 
attendance; but if he ſhould attend, and it is a 
country cauſe at a diſtance, the firſt is an order ni, 
within a limited time; giving time to the agent to 
write to his client, and then an order abſolute, if no 
cauſe ſhewn; the agents in town generally indorſe 
the ſummons, unleſs cauſe ſhewn in a week, &c. 
Upon the order in either caſe being made, you 
iſſue out a writ of ſuperſedeas for his diſcharge ; 
which ſee hereafter. + . ON 
On filing common bail with the judge's clerk 
in this caſe, you file a memorandum or warrant on 


a 28. bd. ſtamp, as directed by flat. 25 Geo. 3. 


c. 80. ER | 

If the plaintiff recover a judgment againſt two 
defendants in the Ning's Bench, and one of them 
bring error in the Exchequer Chamber, the plaintiff 


cannot charge the other defendant in execution till 


the record be remitted into the court of K, B. not- 
withſtanding the writ of error, might have been 
quaſhed immediately, becauſe not brought by both 
9 as 
2 Term Rep. 737. | 
In ſuch cafe where the judgment was affirmed in 
the Exchequer Chamber, and coſts given of the writ 
of error, and both defendants were taken under writ 
of execution on the whole ſum including the cofls of 
the writ of error as well as the original ſum recovered, 
this court permitted the plaintiff to amend his com- 
mitlitur in txecution as to the defendant who did not 
join in the writ of error, by altering it to the erigi- 
nal ſum recovered. d. | 


In Cuſtady of the Marſhal. 
Tf the defendant be in cuſtody of the marſhal, then 


get copy of the cauſes from the clerk of the papers of 
* — the 
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this deponent further faith, That he did, on the ſe- 


plaintiff, | 


Kep. 616, 


Prifouers.- | Le EO 60 


the King's Bench priſon (no affidavit is neceſſary of 

his ſigning), take out ſummons as before, and at- 

tend; if you obtain an order, file bail with the clerk | 

of the common bails if by bill (if by original, enter — 
appearance with Mr. Adams), who will give certi- 

ficate for a diſcharge on bail being filed: if by ori- 

ginal, Mr. Adams ſigns it. | 


r 2 ; Fri Re 
g T _ r 
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24 A. B, plaintiff, 
In the King's Bench, id 
| C. D. defendant, 

J. C. of, &c. gent. maketh oath and faith, That Afidavit of ſer- 
he did, on the day of laſt paſt, vice of the ſums 
ſerve a true copy of the ſummons hereto annexed, , To 
on Mr. H. IJ. who acts as attorney or agent for the 
plaintiff in this cauſe, by leaving the ſame at the 
houſe of the ſaid H. I. in with the clerk or 
ſervant there. And this deponent further ſaith, 

That he did alſo ſerve Mr. H. I. with another true 
copy of the ſummons hereto annexed, on the 

day of laſt, by leaving the ſame with the 
clerk or ſervant of the ſaid H. 7. at his houſe afore- 
ſaid, And this deponent did alſo, on the day 

of laſt, perſonally ſerve the ſaid H. I. with a 
true copy of the ſummons hereto annexed, And 
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vera days mentioned in the ſaid ſummons, duly | 

attend at the chambers of the * right honourable ; yggnourable 
Lliyd lord Kenyon, in Serjeant's Inn, Chancery-lane, Mr. Juſtice 

London, but no one attended on behalf of the ſaid Buller. 

It is very common to fave this affidavit and the May get plain. 
three ſummonſes, by getting plaintiff's attorney to tiff's attorney to 
go to the chambers ; and the clerk will make an © 
order upon hearing. If it is a country cauſe, the 
order will be ni, unleſs cauſe is ſhewn in a week. | 

It is improper to take a cognovit from a priſoner Attorney ſhould 
without his attorney being preſent, and if done, the 5 profent.on 
proceedings may on that ground, be ſet aſide, but [os 6 = 
nat for irregularity, Parkinſon v. Caines, 3 Term | 
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Hab. corp, 
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1 Þ riſoners. 
N Fi od 


I The plaintiff arreſted defendant-in the Marſbalſea 


brought by plain · court, and had him in cuſtody there; the plaintiff 


tiff to remove 
his priſoner, 


brought a habeas corpus to remove him into the K,. B, 


ts charge him with the ſame demand. Motion to 
_ quaſh the writ made abſolute. Melſme v. Gardner, 


/ Cow. Rep. 116. 


Super ſedeas for 


not deelar ing. 


Pracifes 


. cauſe whereon it is granted. 


year of our reign. 


Writs of 8 uperſedeas. 


This writ is a command to ſtay or forbear ſome 


ordinary proceedings in law, which in appearance, 


ought to be done, or purſued, were it not for the 


* 


George the third, &c. to the ſheriff of Rent, 
greeting: Whereas it was lately commanded that 
you ſhould take Richard Fenn, if he might be found 
in your bailiwick, and keep him ſafely, ſo that you 
might have his body before us at VWeſiminſter, on 
Wedneſday next after fifteen days of Eafler. to an- 


ſwer to Jobn Denn, in a plea of treſpaſs, and alſo to 


a bill of the ſaid John, to be exhibited againſt the 
ſaid Richard, for 1001. upon promiſes, according, 
Sc. and becauſe the ſaid Richard came into our 
court before us, and hath filed common bail in the 
ſaid action, and the ſaid John not having declared 


.3gainſt hy within two terms next after= Wemfaid® 


taking; therefore we command you, that you wholly 


- ceaſe from taking, arreſting, or imptiſoning, the ſaid 


Richard, or any ways moleſting him on that occa- 
ſion, and no other; and if you have taken him on 
that account, and no other, and do detain him, 
that then you cauſe him to be delivered without de- 
lay, from the priſon wherein he is ſo detained, at 
your peril. Witneſs Lloyd lord Kenyon, at Mil- 
minſter, the thirteenth day of Fuly, in the thittj · firſt 


Stormont and Way. | 


Kent, (.) Superſedeas for Richard Funn, | ats. 
Jobn Denn. 11 I. G, attorney. 
| 2 | DP Pay 


priſoners. 


be ſigning with Meſſre. Prout and Webb 
15; Bd. ſeal 74. ſheriff's 's fee in London and Middle- 
0 ex 21. 44. 

The above Khurer will do by original, 0 — 
go as far as a plea of treſpaſs, and add, on the caſe 

« on promiſes to the ſaid A. his damage of fifiy 

« pounds; and becauſe the ſaid Richard came into our 

« court before us, and appeared in the ſaid action, 

“C and the ſaid A. not having declared, &c,” as above. 

Pay ſigning with Mr. Adams the flacer, 3. 10d. 

ſeal 76. and put his name, inſtead of Stormont and 

. Way. 

George the third, Se. to the ſheriff of Oxfordfbire, The like for nos 

greeting : I bereas A. B. is detained in our priſon 3 

under your cuſtody, by virtue of a certain writ of men 

| atitat, returnable on, c. to anſwer C. D. in a plea | 

of creſpaſs, and alſo to a bill of, &'c. And whereas 
the ſaid A. afterwards, in Hilary term laft paſt, was 
charged with a declaration at the ſuit of the ſaid C. 
in the plea aforeſaid ; but becauſe it appears to us 
that the ſaid J. hath filed common bail to anſwer 
the ſaid C. in the plea aforeſaid, and that the ſaid 
C. bath not proceeded to judgment againſt the ſaid 
A. within three terms next after the delivery of the 
ſaid declaration, as required by the rules of our ſaid 
court z we command you that you wholly ceaſe from 1 
taking, &c. as in the other, by 
George, c. as in the other, as far as“ plea afore- On not charging 95 
| ſaid,” then ſay, and becauſe the ſaid C. hath not deſendant ia 
proceeded to charge the ſaid A. in execution, within e cution. 

two terms next after judgment obtained, according 

to the rules of our ſaid court, before us, we 
therefore command you, that you wholly ceaſe (as 
in the other) .“ 

Say (after recital of the writ), and becauſe it on putting in 
ſufficiently appears to our ſaid court before us, that good bail, 
the ſaid C. hath found ſufficient bail, to anſwer the 
| faid A. in the plea aforeſaid therefore we com- 
mand you, that if the ſaid C. is detained in our ſaid 
priſon in your cuſtody, by occaſion of the ſaid 
action, and no . mo you permit him to go at 

large, 
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Sh EE: Priloners. 5 
large as you: will anſwer the contrary at your peril. 
: Witneſs, & Co C - 


Debtors in Execution. 


Hro to be diſcharged on the 32 Geo, 2: 
C. 28, & 26 Geo. 3. c. 44. 


Debtor charged I any perſon ſhall be charged in execution for any 
in execution for I ſum not exceeding 1007. and minded to deliver 
3 up to the plaintiff all his eſtate, he may, before tbe 
Se. may ex- end of the firſt term tuhich ſhall be next after he ſhall ble 
hibit a petiticn charged in execution, exhibit a petition to any court 
| tothe cout. from whence the proceſs iſſued, upon which any ſuch 
| priſoner was or were taken and charged in execution 

| as aforeſaid, or into the court, or where he is re- 

Certifying there, moved by habeas corpus, ſetting forth not only a 
the cauſe: of true account of bis real and perſonal eſtate, which he, 
his impriſon- r any in truſt for him, is, was, or were entitled to, 


t, with . : 232 . 
ſchedale of his 41 the time of his petitioning 3 and of all incumbrances 


real and perſonal affeFing ſame, but alſa a true account of all the real 
oats Boe ihe. and perſonal eſtate which be, or any perſon in truſt for 
;mpriſonment, him, or for his uſe, was or were intereſted in, or en- 

titled to, at the time of his firſt impriſonment, either in 
poſſeſſion, rever ſim, remainder, or expettancy, to the 
bejt of his belief; and the ſureties, bonds, nates, and 
books, relating thereto, with the names, and places of 
abode of the witneſſes. And before it be received, ſuch 
priſoner ſhall give or leaue, or cauſe, Cc. unto and 
fer all and every the creditors at ' whoſe ſuit he ſpall 
and charged in execution, or his or her executors, 
Sc. at his or their uſual place of abode, or to or 
for his attorney or agent laſt employed in any ſuch action, 
in caſe any ſuch. creditor cannot be met with, but not 
Fourteen days otherwiſe, 14 days at leaft before any ſuch petition 


_ - previous notice ſhall be preſented and received, a notice in writing, 


f ſuch int d . . 
percion to be igned with the proper name, or mark of juch priſoner, 


tiven to the cre - importing therein, That ſuch priſoner dith intend 
| „ E to 


c 


ſervice thereof being made on him, or his attorney, of the ſervice of 


week. But upon failure of payment, the priſoner, 


alſo on an excommuntcats capiendo, or other proceſs for 


ooh £09 


th petition the court as aforeſaid, And alſo ſetting ditor, or his 

forth @ true copy of the account or ſthedule, including uin > 

the whole real and perſonal eftate which he doth intend the T 

to deliver _— and except the neceſſary wearing 

apparel and” bedding of the priſoner, and his, her, or 

their family; and the tools or inflruments of his trade or 

calling, not exceeding 10l. in the whole ),” . ES” 
Affidavit of ſervice to be left with petition, and Afﬀidavit of they 

read ; and a rule to be made for bringing the priſoner FG 0 3 

into court, and ſummoning the creditor to appear livered with the 

perſonally, or by attorney, at ſome certain day to be petition; and ea 

ſpecified ; and the creditor appearing or not in per- „ 


ſon, or by attorney, then upon affidavit of the due 9.4 being made 


if any ſuch creditor, his, her, or their executors, &c. the rule, the 
cannot be met with, ſuch court ſhall examine into 2 . 

the matter, and order an aſſignment of his effects. 

But if the creditor ſhew cauſe, and deſire further creditor diſbe- 
time, the court is to remand the priſoner, and the lieving the oath, _ 
creditor not appearing, he may be diſcharged, un- | 
leſs the creditor covenant to allow him 2s. 4d. per 


on application, to be diſcharged, &c, Where more 
creditors than one inſiſt on the priſoner's detention, 
they are to pay him each not exceeding 15. 64d. 
dect. 14. OT ee 6 | 
| Priſoners charged in execution in country and / Priſoners charg. 
other gaols, to proceed in like manner. Sz. 15. 0 eee, 
This act is extended to 200). by ſtat. 26 Geo. 3. 
c. 44. and the priſoner is to deliver up his eſtate and 
effects as by the former act. OE 
A priſoner in cuſtody on an attachment for non - New act. 
payment of money awarded purſuant to the rule f 
court on bonds, and likewiſe for cofts taxed, and 
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coſts in the eecleſiaſtical court, to be diſcharged, 


J. 3. and gaolers to give notice of this act, under Hi 
penalty of 5ol. / 4. = bits | „ 
Where any debtor ſhall have neglected to take 17 by negle& 14 
the benefit of the former act, and remained in pri- den, . 1 
ſon one year, and ſhall make it appear to the court 7 8 
| | that * 


605 Debtors. 
that ſame aroſe from ignorance or miſtake, ſuch: 
> ee ſhall de entitled to take the benefit of that 
Creditor to file interrogatories for the examination 
may be filed. of the priſoner. ſ. 6. This is not to extend to debts 
| due to the crown, /. 7. and to continue in force 
5 years. #624 e e ee 
Priſoner neglect- A priſoner who has loſt the benefit of the lord's 
ing to take the act by the miſconduct of an agent, may afterwards 
. diſcharged under 26 Geo. 3. which provides re- 
lief for thoſe who have neglected to take advantage 
of the act 32 Geo. 2. through ignorance or miſta 
Pearce v Taylor, 4 Term Rep. 231. cn 

In the King's Bench. EE 
Jobn Denn againſt Richard Fenn, 
John Denn, | es, | 
The notices Take notice that I intend, after the expiration of 
fourteen days from the date hereof (or ſo ſoon after 
as I can be heard), to petition his majeſty's court 
of king's bench at Meſiminſter, for ſuch relief and 
benefit as I am entitled to by virtue of an act of 
_ parliament made and paſſed in the thirty-fecond 
year of the reign of his late majeſty king George the 
ſecond, entitled, . an act for the relief of debtors with 
reſpect to the impriſonment of their perſons, &c.” 
and alſo of an act made and paſſed in the twenty-fixth 
year of the reign of his preſent majeſty, entitled, 
% An att for the further relief of debtors, &c.” and 
that I have no debts, eſtates, or effects whatſoever, 
nor had I at the time of my firſt impriſonment in 
this action, or at any time ſince, either in poſſeſſion, 
reverſion, remainder, or expeQancy, other than and 
a If ſchedule, except (* what is contained in the ſchedule or inventory 
add theſe wo. hercunder written) the neceſſary wearing apparel and 
| bedding for myſelf and family, and the tools or in- 
ſtruments of my trade or calling, not exceeding the 
ſum of 100. in value in the whole: as witneſs my 
hand this day of 1791. 
5 drown 8 7 oy 3 OF. i 
Schedule. A. ſchedule or inventory of all the eflate and effetts 
| which I R. F. @ priſener in — in the —_ 
| "= 4j 


J. B. Eſquire, ſheriff of the county of Berksy at the v the marſhal of 
| ſuit of J. D. er am per ſon or per /ons an truſi for meg che Marſhalſea, 
was or were poſſeſſed of, or entitled unto, at the time of | 
my firſt impriſoument, at the ſuit of the ſaid J. D. ot 
at any time fince, either in poſſeſſion, reverſion, re- 
mainder, or expeftancy; other than and except the ne» 
 cefſary wearing apparel and bedding of or for me and my 
family, and the teols or inſtrumenis of my trade or 
calling, not exceeding 10l. in vaiue in the while; as 
witneſs. my hand this day of 1791. F. R. 
| Real eſtate.— have none, either in poſleſſion, re- 
verſion, remainder, or otherwiſe, 5 7 5 
Goods. —One old chair; fix pewter plates. 
Debts.— J. W. of Oxford, labourer, /. 2 0 0 
Witness 7. G. | | tn „ 
N. B. The notice, petition, ſchedule, and affi- 
davits, are now printed, and may be had at the 
clerk of the rules, which will ſave a great deal 
of trouble, 


Ta the Right Honourable Lloyd lord Kenyon, Lord 
Chief Fuflice of his Majeſty's Court of King's Bench, 
at Weſtminſter, and the reſt of the Fuſtices of the 
ſame Court, | a 


The humble Petition of Richard Fenn, 
LD Sheweth, | | 


THAT your petitioner is a priſoner in © his Petition. 
majeſty's gaol in and for the county of Berks, in "the —_ * 
execution at the ſuit of John Denn, for the ſum of * | 
40l. debt, and 63s. damages, as by the certificate 7 
annexed, more fully appears. | — 
That your petitioner humbly apprehends he is 
entitled to the benefit of an act of parliament, made 
and paſſed in the 32d year of the reign of his late 
majeſty, king George the ſecond, entitled, An af 
for the relief of debtors, with reſpect to the impriſone 
ment of their perſons, &c. and alſo of an act made and 
palled in the 26th year of the reign of his preſent 
. majeſty, 


Ws "3.x 
r 


N r 
ws 8 —.— 


= : nets = E , 

22 8 1 n ets * 
5 AA „ „% . = — — 
eee "na oo ww * 


2 


7 g * 
5 * L* . 4 
bun —__ -- - * 1 yy 
— N * # 5 * 
7 


ITE... 
—— — 


ol 
"Ra 
= 
2 
I 
. 12 

7 { 25 
PD 

5 

os 

ö 23 

1 , 
W5.: 
"4 
as 
* 
1 
1 

ks 

4 

* * 

1 

* 1 4 

4 4 
oF . 
5 

, 15 
$4 
3 

12 

N a4 

A 

* 

1.7 

©: Ba 

FN 

” Is 
I 4. 
8-46 
0 
F n - 
7 
* 
BZ 
2 2:29 
9's 
* 
* 
** 1 
» 7 z 
IE 
1 
1. 
4 
= 
- 9 4 
8 
* 
N 
1 
1 
8 of 
TY x 9 
SEE) 
1 2 
1 . 
* 
1 
M$ 
k x 
* 

1 

7 I 
4 . 

1 1 
1 
1 

N *. 

o * 

1 * = 
13 T: 
1 * + 
1 : = * 
t N * 22 
* 

2 
JEW 

b 2 Fort 

3483: 
$& 8 

* | 7 

4 5 . 

& bo, 7 
+ 35558 
; EN 
! 23 = * 

f * bo 
1; 
= BS" 
- 3*G*'Y 
11 
5 « 
f 
1 

3 

: { 

|. 
J 4 

f : 

> 

1 

Ty _ 

= ö 1 

+ 

| . 

1 ., 
PHO 
1 
* 2 

f 
WM. 

3 
1 

3 

4 
-B 

3 
1 

- 

4 4 


Affidavit to be 


Put the title of 


—— 9 — 


Affidavit of fore 
vice of the no- 


% 


Debtors: 
majeſty, entitled, An act for the furthir "ref of 


debtors, Ste { 1949094 207 1792! 
That your petitioner hath not at the time of ex- 
hibiting this his petition, nor had he at the time of 
his impriſonment in this action, or at any time fince, 
any debts, eſtates, or effects whatſoever, either in 
reve ſion, remainder, or expettancy; other than ant ex- 
cept *(what is mentioned and contained in the fehedult or 
inventory hereunto annexed) the neceſary toearing appa- 
rel and bedding for himſelf and family, and the tools or 
mſtruments of hit trade and calling, not exceeding the ſum 
of ten pounds in value in the whole, Oo 
our petitioner being willing and deſirous to 
conform hiqſelf to the direction of the aid 
ſeveral acts, moſt humbly prays your lord- 
"ſhips, to grant a rule or order of this ho- 
nourable court, for the plaintiff to ſhew 
cauſe why he ſhould not be diſcharged pur- 
ſuant to the ſaid acts, and as in duty bound, 
pour petitioner will ever pray, Cc. R. F. 
V. B. This petitien will ſerve for a priſoner in a 
county gaol, as well as in cuſtody of the marſhal, 
F. G. of, &c. gentleman, maketh oath and ſaith, 
That he was preſent, and did ſee R. F. the above- 
named defendant ſign his name, or mark, to the no- 
tice ang ſchedule hereunto annexed, on the day of 
the date thereof, and alſo to a copy of the ſame ; 
and that the name 7. G. ſubſcribed” as a witneſs 
thereto is of the proper hand writing of this deponent, 
A. B. of, Sc. maketh . oath and ſaith, that he 
this deponent did, on «RE. & So 
inſtant, ferve the above-named plaintiff A. B. with 
a true copy of the notice (and ſchedule hereunto ar- 
nexed ), by delivering the ſame to E. the wife of the 
faid A. B. at his dwelling houſe, or place of abode, 
fituate in — ß 
If it is a country cauſe, or the defendant be in 
cuſtody ' bf any other gadler (except the marſhal), 
then there mult be an affidavit of ſeeing the gaoler 
ſign the certificate, which will be as follows, — 
9 5 — moo 


of ſeeing the gaoler's certificate ſigned, may be in- 


Debtors. 609 
the affidavit of ſervice of the rule, as well as that 
eluded in one affidavit): 8 

„F. of, Ce. maketh oath and ſaith, That be Affidzeit of ſees 
did ſee A. D. the keeper of his majeſty's gaol i be gaoler 
or priſon of, &c. ſign the certificate hereto an- 
nexed, and that the name A. D. ſet and ſubſcribed. 
at the foot of the ſaid certificate is of the proper 
hand- writing of tbe ſaid J. D.. ooo | 
The petition and affidavit are to be engroſſed on How to procceds 
paper without @ lamp, and to be ſworn in town 
before a judge (pay nothing}; in the country to 
be ſworn before a commiſſioner :. annex ako a 
copy of the cauſe from the gaoler (if in cuſtody 7 
of the marſhal, the clerk of the paper certifies), 
Aſter affidavit ſworn, leave it at the clerk of the 
rules, who will give you a rule to bring up the de- 
fendant, aad for the plaintiff to appear, pay 25.. 6d. ; 
ſerve a copy on the plaintiff, and alſo on the gaoler, - 
of which make affidavit on plain paper; annex the 4 
rule to the affidavit . You may have printed forms Sies tha on. 
of the petition, notice, and affidavit, at the clerk vit is produced 
of the rules office. - | age 6 
It ſeems the plaintiff (or his attorney, if the plain- ws 
tiff is not to be met with) is to be ſerved perſonally 


with the notice or rule. 


Plaintiff's attorney appeared, and offered to ſign a Plaintiff's attor- 
note for 25. 6d, per week, to be allowed defendant W <2n20t u 
in order to continue him in priſon in execution at . 
the plaintiff's ſuit: held not ſufficient. | 

All objeftions as to the inſufficiency of a pti- ObjeAions to 
ſoner's ſchedule of his effects in point of 'form, are 3 1 an 
to be made on the ſirſi attendance: the ſecond time = „ 
the priſoner is brought up, the plaintiff muſt be firſt time, 
prepared to falſify the account given by defend- 
ant of his effects, if he can; if not, he will be 
diſcharged, | 5 p 

The groats muſt be made payable, and be paid Ctoats muſt be 
every Monday, whatever may be the day on which 72% payable on 
the defendant is brought up to be diſcharged, and " 

r 18 
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If the plaintiff 
eannot attend. 


Fourteen days 


is remanded at the inſtance of the plaintiff. Doug. 


Debtors, 


Rep. 68. Lench v. Pargiter, ; 

And a judge's order made after term for his diſ- 
charge is final, id. Court ſaid in future let all 
the notes be made payable on the Monday. Ibid. 69, 
C. D. ) I hereby promiſe to pay and allow to 
MW (4 B. 25. 4d. per week, weekly on Mon- 
A. B. I day in every week, for fo long time as he 


| ſhall contmue in priſon, in execution at my ſuit, as 
_ witneſs my hand this x 3th day of July 1791. C. D. 


Witneſs, J. G. 
If the plaintiff cannot attend he may fign it, and 


his attorney may make affidavit of his having ſigned 


it in his preſence, and his witneſſing the ſame, and 


if delivered at the time of his diſcharge, it will do, 


But it muſt be delivered in court. 

The note may be had at the clerk of the rules 
office ready printed on a 64. ſtamp. 

The priſoner had given notice in a former term, 


notice given, both to be diſcharged purſuant to this act above fourteen 


days incluſive. 


Priſoner tifo 
charged upon 
 #rcumitances, 


days, but nothing being done therein, by reaſon 
that he had not annexed a ſchedule in the requiſite 
form to the notice (though he had in reality no 
effects); upon this diſcovety he gave a new notice, 
aving then only thirteen days remaining, unleſs 
the firſt and laſt were both included: queſtion was, 
whether he ſhould be diſcharged ? Mr, Juſtice Yate: 
obſerved, that upon returns to writs of mandamus 
and ſci. fac. the rule was, that there muſt be fifteen 
days between the teſte and return, and yet in practice 
there were only fourteen days, one of the firſt cr 
laſt always being included; ſo upon a ſuper/edeas for 
want of declaring before the end of two terms, one of 
the two is always included. By analogy therefore 
to theſe inſtances, he thought the court might, in 


favor of liberty, make the computation in the 


preſent caſe, ſo as to include one of the days: he 
choſe however to Jay hold of the circumſtance; 


of the firſt notice, and ſaid there was no ſurpriſe 


on the * nor any intention of ſurpriſing him, 
though 


e 


Debtors. - © ban 


though he acknowledged, that, firitly ſpeaking, 
two inſufficient nctices could not amount to one good 
one. Mr, Juſtice JYi/les coming into the ſame 
lentiment, and plaintiff's attorney not diſputing it, 
the priſoner was diſcharged. | 4 Burr. 2525. Mar- 
lo v. Siege: 8 N | 
Defendant taken in execution on a ca. fa. re- Althonsh a pri. 
turnable firſt return of Micbaelmas term, ſued out ner eſcope in 
Trin. vacation 1790 : he eſcaped from the officer and c £09 6 


| | | re taken, yet he 
was retaken 20th November, and carried to the ay tek- the 


| Marjhalſea priſon. In Hilary Term 31 Geo. 3. he benefit of one 


of the acts. 


applied to be brought up under the lords act before 
Mr. J. Buller at his chambers, for the purpoſe of 
obtaining his diſcharge, but as there was a miſtake 
in the notice, as to the name of the cauſe, he was re- 
manded, Motion in Trinity term 31 Geo. 3. that he 
might be brought up. The court thought the ap- 
plication was made in time, for that the defendant 


could not be ſaid to be charged in execution, until he 


way actually delivered over to the marſhal: and 
that 26 Geo, 3. which was made in pari materia, 
contained a parliamentary expoſition of the words 
& charged in execution, in the lords act, for it di- 
rects all gaolers and keepers of priſons, to give notice 
of that act to all perſons in their cuſtody for debt, 


within three days after ſuch perſon ſhall have been 
committed or charged in execution. They there- 
ore ordered the defendant to be brought up, and re- 


commended him to amend the title to the notice. 


| Vaughan v. Durnell. 4 Term Rep. 367. 


If a perſon who has been diſcharged by an in- If he bine 
ſolvent act, brings an action and recovers on a pro- = 
miſſory note made to him before his impriſonment, hela money as 4 
but not due till after his diſcharge, and which was ee only. 


not inſerted in his ſchedule, he (hall hold the mo- 


ney as a truſtee for his aſſignecs. Dougl. Rep. 472. 


Brown v. Rivers, | | 3 
A general judgment ſigned by virtue of a wat- A general jude- 
rant of attorney given before the paſſing of an in- 4 
ſolvent act, of which the defendant is entitled to nat warrant a 
take advantage by pleading in diſcharge of his per- ſpecial cxecurion 
| rs "fog onder 12 Ces, 3. 
8 | 1 2 


612 


Debtors, . 


fon, &c. will not warrant a ſpecial execution under 


the act of 12 Geo. 3. c. 23. But the court will give 
the plaintiff leave to plead the inſolvent act for the 


defendant, and ſign a ſpecial judgment under it, for 
the warrant of attorney will prec}ude the defendant 
from ſaying there is no debt. Buxton v. Mardin, 


1 Term Kep. 80. 


Habeas corpus. 


. Proceedings by Habeas Corpus. 


THERE are ſeveral writs of habeas corpus, to 
which the ſubject is entitled by common right, when 


he is deprived of his liberty. But the great and 


efficacious writ, in all manner of illegal confine- 


ment, is that of habeas corpus ad ſubjiciendum, di- 


Delays made ori- 
ginally in iſſuing 
and returning 
this wit, 


rected to the perſon detaining another, and command- 
ing him to produce the body of the priſoner, with 
the day and cauſe of his caption and detention, ad faci- 
endum, ſubjiciendum, & recipiendum, to do, ſubmit to, 
and receive, whatſoever the judge or court awarding 
ſuch writ, ſhall conſider in that behalf. 

No habeas corpus lies for an enemy, priſoner of 
war, however ill uſed or deceived. 2 Black. Rep. 
1324. | 5 
5 delays were made in granting this writ, 
becauſe the judges pretended to have power either to 
grant or deny it, not only that, but the party im- 
priſoning was at liberty to delay his obedience to 
the firſt writ, and might wait till a ſecond and third, 
called an alias and pluries, were iſſued, before he 
produced the party; which oppreſſion gave birth to 
the famous habeas corpus act, 31 Car. 2. c. 2.; which 
is frequently conſidered as another magna charta of 
the kingdom ; and by conſequence has alfo, in ſub- 
ſequent times, reduced the method of proceeding on 
theſe writs (though not within the reach of the fla- 
tute, but iſſuing merely at the common law) to the true 


: ſtandard of law and liberty, 3 Black, Com. 135. 


How 


. op a 
=S ES HE 8B YE oa oe.:.c 


> 


Haw to remove the Body from the Cuſtody of the She iff | 
to the K. B. Priſon. ; 


If the defendant be detained on a writ iſſued out How to proceed 
of this court, and wiſhes to receive the benefit of it ©? nw 
{robich is beth airy and whoieſome ), he may, by getting ;ng-bouſe, aliie 
a creditor to make affidavit of a debt of 10/7. or up- on a writ iſſuing. 
wards in this court, iſſue out a writ thereon, and _ — 
bring a habeas corpus ad faciendum & recipiendum, court. 
which is commonly called a habeas corpus cum cauſa, 
becauſe it commands the ſheriff, or perſons in whiſe cuſ- 
tzdy he is, to bring him before the chief juſtice therein 
named, or in his abſence, any other juſtice of the ſame 
crurt, together with the day and cauſe of his caption and 
detainer, to do and receive whatſoever ſhall be conſidered 
F him in that behalf, directed to the ſheriff in whoſe 
cuſtody the priſoner is, which writ is ſigned and ſeal - 
ed as directed on the other ſide, and left afterwards 
with the ſheriff for his return; when done, he brings 
up the defendant to a judge's chambers, who commits 
him to the cuſtody of the marſhal. | 

This writ in the fifth year of Charles II. could not Formerly this 
be made returnable immediately, or in the vacation, oa e 
unleſs the party was in priſon in London or Middleſex, mediately unleſs, 
or in order to deliver him -over in diſcharge of his &c. but now 
bail; but ſince the ſtatute of 4 & 5 W. & M. c. 21. 97% 


' which gave liberty to a plaintiff (inſtead of bringing 


his priſoner to this court at the great expence of the 
writ of habeas corpus ad reſpondendum), to charge him 
with a declaration in priſon ; it has been determined, - 
that in all civil ſuits, this writ may be had returnable 
immediately, before a judge at his chambers, and may 
now be ſued out, without any previous motion made. 
Vide 3 Burr. 1876. And that the ſheriff not obeying Attachment, 
it, &c. will be ſubject to a penalty, and an attach- 
ment for his contempt... 2 Burr. 854. : | 

There is alſo another writ of habeas corpus, called Ha. corp. ad 
an habeas corpus ad reſpondendum, when a man hath 4. 
cauſe of action againſt one who is confined by 
the proceſs of ſome inferior court, and he would ſue 

R123 that 
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detained on a 


- writ from Com- 


mon Pleas, 


Tf in an inferior 


j ariſeiction, 


Habeas Corpus. 


that priſoner in this court : In this cafe he may haye 
this writ, to remove the priſoner into this court, re- 
turnable at a day certain, to anſwer his action here, 
And if the action be bailable, an affidavit of the debt 
muſt be made and filed on ſuing it out with Meſſis. 
Provoſt and Webb, and there muſt bean ac- etiam in the 
writ, ſame 2s inſerted in common proceſs. The form 
of ſuch writ is in L:/h'*s Entries, 595. It ſeems this 
writ cannot be had where the priſoner is in cuſtody of 


the marſhal. Lilly's Pract. Reg. 2 V. 4. Both Lilly and 


Style ſay it may be had if the priſoner be in the Fleet 
to charge him in the Minus Bench, with the new 
action. But 2 Burr. 1049, ſays the contrary, that 
it may be iſſued in vacation, returnable the firſt day 
of the next term, to charge in this court. NM. B. 
his is only neceſlary where the cauſe of action ac- 
crues in the vacation; if it accrues previous, you may 
charge him with a declaration, 


H:w to remove the Body from the Cuſtody of the Sheriff, 
on a Commen Pleas IMArit, to the King's Bench Pi- 
ſon, or from an inferior Juriſdiction, &c, | 


t defendant be Tf the defendant be detained on a writ out of the 


Common Pleas, and wiſhes to go to the King's Bench 
priſen, he muſt firſt obtain a writ out of this court 
for 10l. or upwards, againſt him at the ſuit of a 
new creditor ; in that cafe, an affidavit is to be mace 
of the debt, and a writ ſued out, directed to the ſhe- 
riff in whoſe cuſtody he is, then iſſue a habeas corpus, 
which ſign and ſeal, and leave them both at the ſhe- 
riff's office for a return. 

If he is in cuſtody in an inferior juriſdiction, as 
the ſheriff's court of Landon, &c. then he may bring 
a habeas corpus in the firſt inſtance, without a writ 
being iſſued out againſt him. 

This writ cannot be had by the plaintiff to remove 
his own cauſe from an inferior court, for the ſam: 
debt ' defendant is detained, Melſome v. Gardner. 
Cowp. Rep, 116. 


The 


—_— 


+, Habeas, Corpus. "ans 


The habeas corpus is now printed on a 5s. ſtamp, Fow to fue it 
and may be had at the ſtationers in blank; but in ent. 
caſe it is not to be had, I ſhall here inſert the form 
thereof, which is as follows: 5 
George, Ic. to the * ſheriffs of London, greeting: Habeat crpur. 
We command you, that you have the body of C. D. «The ſheriff in 
detained in our priſon under your cuſtody as it is whoſe cuſtody 
ſaid, under ſafe and ſecure conduct, together with galten 
the day and cauſe of his being taken and detained, 
by whatſoever name he ſhall be called in the fame, 
before our right truſty and well-heloved Lloyd lord 
Kenyan, our chief juſtice, aſſianed to hold pleas in 
our court before us, at his chambers, ſituate in Ser- 
jeants Inn, Chancery Lane, immediately after the re- 
ceipt of this writ, to do and receive all and fingular 


thoſe things, which our ſaid chief juſtice ſhall then 


and there conſider of him, in this behalf, and have 
there then this writ. Witneſs Lhyd lord Kenyon, 
at I/2/tmin/ler, the 13th* day of July, in the 31ſt 
year of our reign. | 

F. K. attorney, Stormont and Hay. 


Lindon, hah. corp. for C. D. to do and receive pee. 
ret'bl: immediately. Fo K. | 

To be ſigned by Meſſrs. Proveft and 777bb, pay How to proceed; 
6s. 84. in term time; vacation 75. 87. feal 74. take | 
it to the ſheriff*s office in whoſe cuſtody the defend- 
ant is, he will make his return thereon, and make a 
warrant to his officer, to take the defendant before the 
Chief juſtice, who will commit him; pay gs. 44. for 
the firſt action, 25. 4d. for every other, and 25, 4d. 
for warrant to deliver, oſſicer 10s, 6d. judge's clerk 
8, 64. | E 

Though this writ is returnable before the chief any judge may 
Juſtice, yet. any other of the judges may commit commit, 
the priſoner to the King's Bench in his abſence. 

The above form will do for all counties, only This form of the 
direct it to the ſheriff, &c, in whoſe cuſtody the de- wor * 
ſendant is. | | | 

If you remove a perſon from the country, the Fees in the 


ſerif 18 paid 15. per mile for bringing him to town, count iq. 


Rr 4 ; and 
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eas the Judge will not (it is ſaid) commit the de- 
fendant, unſeſs the ſum is paid; but the officer muſt 
obey the writ, though the prifones pr to pay his 
fees. 2 Str. 814. 

Prifoners com- Every priſoner who ſhall be at to the 

mitted to remain cuſtody. of the marſhal of this court, by virtue of 

for two days any writ of habeas corpus ad reſpondend. or ad faciend, 

notwithſtanding 

any other writ et recipiend. ſhall remain in actual cuſtody of the 

of hab. corp» ſaid marſhal by the ſpace of two days next after ſuch 
committal of ſuch priſoner to the ſaid marſhal, not- 
withſtanding any other writ of ha, corp. ;Nuing out 
of any other court to the ſaid marſhal delivered and 
allowed. R. H. 5 W. & M. 

Deſen ant in lf the defendant be turned in cuſtody on 2 

e e habeas corpus, he is not to be diſcharged until he 

bail perfecdel. bas juſtified his bail, which may be done any 
this purpoſe in vacation r Waun a judge at 
his chambers. 


2 to remove the Cauſe from an Ow C:urt. 


| How to teme Before we proceed to ſhew the mode how to 


the ceuſe from remove the cauſe, it may be proper to ſtate the 
inferior cor. ſeveral acts of parliament relating thereto; and firſt 
the act 21 Fac. I. c. 23. being an ad? to avoid vex- 

| atious delays by the removal of frivalus cauſes, enacts, 

No ſait all be That where the judge of an inferior court is a barriſter 
removed, unleſs of three years ſtanding, no cauſe ſhall be removed 


writ be delivered 
before ihe or from thence by habeas corpus or other writ, except it 


demurter joined, be delivered before iſſue or demurrer joined in the 


ſaid cauſe, ſo as the ſaid iſſue or demurrer be not 


joined within ſix weeks next after the arreſt or ap- 


| pearance of the defendant to ſuch action. Sec. 2. 
A ſuit onee re= That no cauſe, if once remanded to the inferior 
manded, ſhall court by writ of procedeudo, or otherwiſe, ſhall ever 


2 afterwards be again removed. Set. 3. 


Under gl. can · And that no cauſe ſhall be removed at all, if the 
got be removed. debt or damages laid in the declaration do not 
amount or exceed the ſum of 5/. But an expedient 

having bem ſpund out to 4 the latter * 

tho 


time before final judgment, and bail may for 


Habeas" Corpus. | „ 


tune ſtatute, by procuring a nominal plaintiff to bring 
another action for 5. or upwards (and then by the 
courſe of the court the habeas corpus removed both 
actions together), it is, therefore, by ſtatute 12 
Geo. I. c. 29. /. 3. enacted, That the inferior court 
may proceed in ſuch actions as are under the 
value of | 5/. notwithſtanding other actions may be 
brought againſt the ſaid defendant. to a- greater 
amount. : | | | | 
And in order to prevent delays being made in try - Writ of bab. 
ing cauſes in inferior courts, which were frequently ae be 
practiſed, by the tat, 43 El. c. 5. it is enacted, one of the jurors 
That ſuch writ of habeas corpus ſhall be delivered to ſworn. 
the judge before the jury have appeared, and one of 
them ſworn to try the cauſe, Sed. 2. | 
By the 19 Geo. 3» 6. 70. þo 6. it is enacted, No cauſe under : 
That no cauſe, where the cauſe of action ſhall not % to be te- 
2% F moved into a ſu- 
amount to 101. or upwards, ſhall: be removed into perior court, vn- 
any ſuperior court, by habeas corpus, or otherwiſe, leſs bail be gen 
unleſs the defendant ſhall enter into recognizance for for the debt, Cc. 
the payment of the debt and coſts, in caſe judgment 
ſhall paſs againſt him; as in Se, 5. | 
By Sect. 4. it is enacted, That in all caſes If judgment be 
where final judgment ſhall. be obtained in any action 992""-9 in the 
in any inferior court of record, it ſhall be lawful for and the defend 
any of his majeſty's courts of record at Meſtminſier, ant cennot be 
on affidavit made and filed therein, of ſuch judg- ear wa; 
ment being obtained, and of diligent ſearch and! 
inquiry having been made after the defendant, or his 
effects, and of execution having iſſued againſt the 
perſon, or effects, are not to be found within the ju- 
riſdiction of ſuch inferior courts, which affidavit may 
be made before a judge or commiſſioner, and ſuch 
ſuperior courts to cauſe the record of the ſaid judg- 
ment to be removed into ſuch ſuperior court, to 
iſſue writs of execution thereupon to the ſheriff of 
any county, Ce. againſt the perſon or effects of the 
defendant, in the fame manner as upon judgments 
obtained in the ſaid courts at Veſtminſter; and the 
ſheriff is authoriſed to detain the defendant until 208. 
be paid to him, or levy the ſame out of the effects, 
WY | 1 according 
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City of Londox, 


according to the nature of the execution, ſor the ex. 
traordinary coſts of the plaintiff in the inferior court, 
ſubſequent to the ſaid judgment, and of the execution 

in the ſuperior court, over and above the money ſor 

| which ſuch execution ſhall be iſſued. 

Upon what con- That no execution ſhall be ſtayed upon any writ 
e of error to be ſued, for the reverſing of judgment 
hut oe agen giren in any inferior court of record, - where the 


upon any writ 2 ; 
ef error, Kc. damages are under 107, unleſs ſuch perſon, with 


for revetſing two ſufficient ſureties, ſhall firſt, before ſuch ſtay 


N made, be bound unto the party for whom any ſuch 
court, where the judgment is given by recognizance, to be acknow- 
damages iS Jedged in the ſame court, in double the ſum ad- 
vader 3% judged, to be recovered by the ſaid former judg- 
ment, to preſecute the faid writ af error with edi, 
and a'ſo 10 ſatisfy and pay (if the ſaid judgment be 
affirmed, or the ſaid writ of error be nonproſſed) the 
debt, damages, and coſts adjudged, and all coſis and 
damages to be awarded for the ſame delay of execution, 
$eft. 5. ets rg. T | 
Halezs corpus to George the third, &c. To the ſheriffs of Len- 
remove the cau'e gy, grecting: We command you, that you have 
nes body of C. D. detained in our priſon under your 


court of Lenden. 1 , 
3. 8. Sffrom cuſtody, as it is ſaid, under ſafe and ſecure con- 


the mayor's duct, together with the day and cauſe of his being 


eg, awe; taken and detained, by whatſoever name he ſhall 
bs es be called in the ſame, before our right truſty and 
dermen, and well beloved Lleyd lord Kenyon, our chief juſtice, 
Heriffs of tbe aſſigned to hold pleas in court before us, at his 
chambers ſituate in Serjeants- Inn, Chancery- Lane, im- 
mediately after the receipt of this writ, to do and 
receive all and fingular thoſe things, which our ſaid 
To bear 10% ia Chief juſtice ſhall then and there conſider of him in 
em. this behalf; and have there then this writ, Witneſs 
f Lleyd lord Kenyon, at NMeſiminſter, the 13th day of 
July, in the 3Zitt year of our reign, ET 

. Stormont and May. 
London, Hab. Corp. for C. D. to do and receive, 
returnable immediately. | T. K. attorney. 
To be taken to Meflrs. Proveſt and Webb, pay 
ſigning, in term 6s, 84. in vacation 75. 8d. ſeal 
| taxs 


Pracife, 


and if but one cauſe, and above 10l. pay 4s. 10d. 


is of courſe removed, by the habeas corpus being 


take out a ſummons for time to put in bail (which 
he may do), then the plaintiff may iſſue out a writ of 
procedendo, N. on R. H. 10 W. 3. | | 


Habeas Corpus. _ 
take ſame to the office where the action is entered, 


for the allowance; fee to the judge, 25. 44. mittatis 
25. 44, I think a memorandum is neceſſary on a 
25. 6d, ſtamp, or it muſt be annexed to the. bail- 
iece. | | | 
If it be brought to remove a cauſe out of the in- How to proceed 
ſerior court under 101. then bail muſt be put in be- before allowance 
low, and two days notice excluſive given for their | mas 1 
coming into that court, and becoming bail for the ackion be under 
defendant, in order that the plaintiff 's attorney may 100. 
have an opportunity of inquiring into the ſuffi- 
ciency, and upon their entering into a recognizance, 
before the judge below, for the payment ef the debt and 
coſts, then the judge will order the allowance of the 
writ, pln, 
But if the debt be above 10/. then if the defendant If above 10h 
is not in cuſtody, he has already given bail in the 
action, which is bail to render; therefore the cauſe 
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allowed. 
How Plaintiff is to proceed after Cauſe removed, | 


After the bail is complete in the court below, the 
firſt ſtep the plaintiff's attorney takes is, to apply to 
one of the judges clerks for a rule for bail, which is 
returnable in term, within four days next after notice, 
in vacation /ix days, next after notice, pay for ſame 
in term 15. in vacation 25, Serve defendant's attor- 
ney with a copy thereof ; and if he does not put in 
bail within the four or /ix days next after ſervice, nor 


How to put in Bail. 


If the defendant puts in bail, then he muſt apply To aoply to the | 
to the ſheriff for a return to the habeas corpus; for ſheritf for bub. 


until that be returned, no bail can be put in, as it“ 
| | 23 
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may appear what the cauſes are, for which defendant 
Is detained, 

No bail to be It is ordered, that no bail ſhall be put in upon any 

put in upon 2 writ of habeas corpus before that writ be returned, 


babearcorpur, be and that ſuch bail ſhall not be taken by any juſtice | 


returned. of this court, unleſs that writ, with the return 
\ thereof, ſhall be offered before the ſaid juſtice, to 
be filed at the time of putting in thereof. R. H. 

10 . 3. 


When you have obtained the habeas corpus ond re- 
turn, annex a bail- piece thereto, 25. * and fill 


it up thus : 3 
Michaelmas Term, in the 32d year of the reign 
f king Geo. III. Stormont and Way. 
Bail-piece on. London, A. B. 1s delivered on bail upon 5. 
Bab. corp, to wit, F Seas corpus. | 
cet Bed T0 John Dot, a London, gentleman, 
| an 
"I. Richard Roe, of the ſame Ho 
1 gentleman. ry, 
ath for C20. | 
R. C. attorney, | 1 
At the ſuit of the plaimif 
in the plaint. g. 


— 


Take the bail and r corpus to a Judge's 
chambers, who will enter them in the following 
recognizance, if above 107. on the receipt of a 
memorandum or warrant to defend on a 25, 6d. 
ſtamp. 

Recognizanee of 4 You do jaintly, and ſeverally undertake, that if 
ball qu. 26 Pe £6 5 deſendant be. condemned at the ſuit of the plain- 
. 6 (or plaintiffs) i in the plaint, that he ſhall ſatisfy 
© the coſts and condemnation, or render himſelf to the. 
40 TE of 4he marjhal of the Marſhalſea of the court 
* King's Bench, or yon will do it 2 him, if 
« under 101.” Vide Stat. 19 Geo. 3 c. 70. Pay in 
tern 45. in vacation 55. 
Notice 


Mabeas Corpus. | _ Us 


Notice is to be given. forthwith. to the plaintiff's 
attorney, of the names and additions of the bail, the 
time when, and the judge before whom the ſame is k 


us-iae; 1-Re Al $0546 Sets Be. nnd Mos 
p | 81 5 Jahn Denn, plaintiff, 
In the King's Bench. „ 
| A. B. defendant, 


Take notice that ſpecial bail was this day put in Notice of bait 
upon the habeas corpus iſſued in this cauſe, before the being put in. 
honourable Mt. Juſtice Buller, at his chambers. in 
Serjeants-inn, Chancery-lane, Landon, and the names. 
are John Doe, of London, gentleman, and Richard 
Rye, of the ſame place, gentleman. Dated, &c. 
| Yours, Cc. — 

FS. 37 R. C. defendant's attorney. 
To Mr. R. T. attorney for the plaintiff. 


Of Plaintiff's further Proceeding. 


Tf the plaintiff's attorney does not like the bail, Rule for better 
he may, inſtead of entering the exception (as in bail. 
common caſes}, apply to the ſame judge for a rule for 
better bail, which is returnable within four days next 
after ſervice, whether in term or vacation, N. en 
R. M. 16 Car. 2. a copy of which is to be ſerved. 
on the attorney for the defendant: If the bail do 
not juſtify within the four days (provided there are 
four days in the term left), then a procedendo may be 
iſſued ; but if there be not four days in term, then 
upon the defendant's giving notice to juſtify che fir/t 
day of the next term, before the rule expires, and the 
bail juſtifying on that day, no procedends can iſſue. 

It is ordered that every defendant, not being an That ererx 
executor or adminiſtrator, who ſhall ſue out any writ —— | 
of habeas corpus to remove any ſuit out of any in- &c, open a 
ferior court, ſhall put in ſpecial bail in all aliens baba: corpus to | 
whatſoever (actions for ſcandalous words and ſmatl ces, te pe 
aſſaults only excepted), unleſs one of the juſtices of ju bail. 


this court ſhall otherwiſe order, R. H. 2 Fac. 2. 


of 
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Of Exception to Bail and juſlifizng. 


Exception tobe If the plaintiff does not except againſt the bail, 
within 28 days. hy taking out ſuch rule within twenty-eight days after 
the putting in thereof, then the bail-piece ſhall be 
filed by the defendant's attorney, within four days 
next afier the end of the twenty-eight days, under the 
penalty of 5s. to the box, R. M. 16 Car. 2.; and 
for the ſecond offence to be ſtruck off the roll. 
Notice of juſliſi- Take notice that the bail already put in for the de- 
cation, fendant in this cauſe, upon the writ of habeas corpus, 
and of whom you have had notice, will, on Monday 
next, juſtify themſelves in open court, Meſiminſter- 
hall, ia the county of Afidalefex, as good bail for the 
ſaid defendant. Dated, &c. Yours, &c, 
R. C. defendant's attorney. 
To Mr. R. J. attorney for the plaintiff, 


When to be This notice muſt be given as in cther caſes of 
given. juſtification, and defendant may add to the bail already 


put in zew bail, and jultify as in other caſes ; make 
affidavit of the ſervice thereof, and give brief to 
counſel to move to juſtify, fee 10s. 6d, court fees 
gs. rule for allowance $5. ; ſerve copy thereof on 
plaintiff 's attorney. 1 N 0 
Pail tiable to alt The bail are liable in all the actions mentioned in 
actions, the i<iurn of the Zabeas corpus, wherein the plaintiff 
or plaintiffs ſhuil declare within two terms, N. on R. 
Hil. 2 Jac. 2. And if there be more cauſes than 
one returned in the habeas corpus, bail muſt, in that 
caſe, be put in for the whole. Salk, 352. 
If there be more cauſes than one, a ſeparate bail- 
piece mult be added to each cauſe, | 
Cannot fign a Where the defendant removes his cauſe, he can- 
rrargros, not nonpres the plaintiff for want of a declaration, 
not being bound to follow the defendant, N. on R. 
AH. 16 Car. 2. : 


Of Declaration, Venue and Plea, 


D*clutation After defendant has juſtified his bail, the plaintiff 


may declare 2gainſt the defendant (or he may de- 
8 clare 


Habeas Corpus. 5 | 623 


clare de bene eſſe, as ſoon as bail is put in above), 
and all the proceedings ate de nove, for the record is 
not removed on a habeas corpus, as it is on a certio- 
rari. Salk. 352. But ſuch declaration muſt be de- 
livered within tibo ter ms, To : | 
The declaration ſtates the defendant to be in the Declaration, 
cuſtody of the marſhal, as in other caſes, _ FR 
If a cauſe be removed by habeas corpus, out of the Venue. 
courts of Canterbury, Southampton, Hull, Litchfield, 
or Peol, which are counties where the judges of 1 
privs ſeldom come, if the action be tranſitory, it 
muſt be laid in the county of Kent, Scuthampton, 
York, Stafford, or Dorſet; where the town and 
county lieth, and that in all cauſes of removal, be 
wt by habeas corpus, privilege, or certisrari, ſpecial 
bail ought to be given. R. MH. 1654. ſet. 9. 
Certain times are mentioned in Harriſon and Within what 
Richardſon's Practice for pleading upon a habeas cor- 45 OY 
pus; but I take it to be the ſettled practice, that if | 
defendant lives within twenty miles of London, eur 
days; if above, eight days; and the defendant has no No imparlance, 
imparlance allowed him upon a hateas corpus, al- 
though declaration be not delivered the ſame term 
the ha. corp. is brought. Jide N. en R. 2 Fac, 2. 
The reſt of the proceedings are as in common 
caſes. | > 
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Tf no Bail put in or juſiſtied, bmw ta proceed. 


If the defendant does not put in or ju/lify his bail 
in due time, then iſſue the following writ of pro- 
cedendo- | | 
George the third, &c. To the ſheriffs of London, Precedendo, 
. greeting: Although we lately by our writ com- 
ot manded you, that you ſhould have the body of C. D. 
detained in our priſon under your cuſtody, as it was 
faid, under ſafe and ſecure conduct, together with 
the day and cauſe of his being taken and detained, by 
whatſoever name the ſaid C. D. might be called in 
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ff the ſame, before our right truſty and well beloved 
. Lid lord Kenyon, our chick juſtice, aſſigned to hold 
re | | as pleas 


my 


E 
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Prec ifts 


| Mayor's court, 
| London, 


| Sheriffs court 
[ | | of ditto, 


W Marthalſea, 
If in ſheriff's 


court in any 
couultys 


Pabeas Corpus: 


pleas in our court before us, at his chambers. in 


Serjeants Inn, Chancery-lane, immediately after tho 
receipt of that writ, to do and receive all and ſingu- 
lar thoſe things which our ſaid chief juſtice ſhould 
then and there conſider of him in that behalf; yet 
we bein? now moved with certain cauſes in our 
court before us, command you, and every of you, 
that in alt plaints and ſuits againſt the ſaid C. D. at 
the ſuit of A. B. in our court before you, or any of 
you, now depending undetermined, you proceed 
with what ſpeed you can, in ſuch manner, accord. 
ing to the la and cuſtom of our kingdom of Eng- 
land, as you ſhall ſee proper, our ſaid writ to you 


firlt thereupon directed to the contrary in any wiſe 


notwithſtanding, Witneſs Lloyd lord Kenyon at Wijt# 


minſter, the 13th day of Juby, in the thirty-firſt year 
of our reign. Stormont and ay. 


London, Procedendo for 4. B. againſt C. D.—J. 


X. attorney; pay figning 55. 84. with Meſſts. 
| Proveft and Webb, ſeal 74, allowing 65. Iod. at- 


torney's fee, 39. 44. in the court below. 


Directions to the inferior · Courto. 


4s a habcas corpus, and procedendo, muſ be di- 
rected properly to the inferior courts, ſuch of them as [ 
can collect, are as follow : 


Ta th: mayor, aldermen, and ſheriffs of London. 


To the ann of the city of London. 


To the judges of our palace court of waage 
and to each of them, greeting. 
If it is in the ſheriff*s court in any * di- 


redt it to the ſheriff, as Middleſex, Berks, Oxford, 
E 


To the PW of our court of record, within the 
manors of Stepney and Hackney, in the county of 
Middleſex, hamlets and liberties of the ſame, and alſo 
to the high bailiff of the ſaid liberty, and to either of 


them, 
i 77 


To the marſhal of our priſon of the Marſhalſea be- Matzal, 
are us. © wht, | 
To the warden of our priſon of the Fleet, Warden of the 
To the mayor, aldernien, and ſheriff, of the city of beet. 
Briſtol, and the mayor and conſtables, keepers of the Briſtol, 
flaple of the ſame city, in the court of Tolſey. | 
To the mayer, recorder, aldermen, and j»flices of the Ba h. 
city of Bath, in the county of Somerſet, and ta every 
of them. | pole, | 
To the mayor, alzermien, burgeſſes, and recorder of the Bedford, p 
town of Bedford, in the county of Bedford, | 
To the mayor, ald:rmen, and burgeſſes of the totun of Beverley. 
Beverley, in the county of York. 
To the bailiff and burgeſſes of the town of Bucking- Buckingham, 
Mam, in the county of Buckingham. TE 
To the mayor, recorder, and burgeſſes of the borough Bory St. Ed- 
of Bury Saint Edmond in the county of Suffolk. MERE 
To the mayor and batliffs of the teton of Cam- Cambridge, 
bridge, 8 | bog. | 
| 7 the lcward of the liberty of - by Divine Canterbury, 
Providence archbiſhop of Canterbury, inthe court of his | 
palace, within the city of Canter bury, 
To our truſty and well-beloved Charles Yorke, Eſq. cur Ely. 
chief juflice aſſigned to hold the ſeſſions of pleas within 
the liberty or royal franchiſe of the honourable and right 
reverend Father in God James by Divine permiſſun, 
lard biſhop of Ely, within the ifle of Ely, in the county 
of Cambridge, and to Thomas Gotobed, Zfq. chief 
bailiff of the ſaid biſhop, within the liberty of the ſaid 
e, and to each of them, greeting. | 
N. B. Anon-omittas or latitat is directed in this way. 
To the mayor and bailiffs of our city of Exeter, in the Exeter, 
county of Devon, and to the bailiff3, citizens, and pro- 
voſts of the ſame city. | Se NL, | 
To the mayer, aldermen, and citizens of the city of Hereford. 
Hereford. | 
To the mayor and capital tergeſſes of the borongh of Rertford, 
Hertford, in the county of Hertford, and alſo to the 
Steward of our court of recerd there. „ 
f To the mayer and fheriffs of our town and couniy of 1 upon 
Kingſton upon Hull, in by county of York, p- "Th 
| 0 
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Kingſton upon 5 


Thames, 


Lincoln. 
Litchfield, 
King's Lynn. 


St. Martin's le 


Grand. 


Newbery, 
Northampton, 


Norwich. 


| Oxford, 


Portſmouth, 
Sou tham pton, 


Taunton, 


Thetford . 


Wells, 


Woodſtock. 


Waoreeſter, 


Pabeas. Corpus. 


town, or any two of them. 


To the mayor, ſheriffs, and citizens of the city of 


Lincoln, 


To the bailffs and fleward of our court of our town 
of Kingſton upon Thames ; and in the abſence of the 
ſaid fleward, to the bailiffs and recorder 7 the ſame 


To the bailiffs, Burgeſſe 55 and citizens of the city of 


, Litchfield.” 
To the mayer and recorder of our town or borough - 


Ein vg 's Lynn, in the county of Norfolk. 


the fleward of the dean and chapter of the collxi· 
ate church of Saint Peter, Weſtminſter, of the court 
of their liberty, or precinfis of Saint Martin's the 


Great, in London, and to the conflables there. 


Tothe mayer, aldermen, and burgeſſes of the borough 


of Newbery, in the county of Berks. 


To the mayor and bailiffs of the town and borough of 


Northampton in the county of Northampton. 


Te the mayor, aldermen, and fheriffs cf the connry of the 


city of Norwich. 


To the mayor and bailiffs of the city of Oxford, in 


the county of Oxford, 


Ta the mayor, aldermen, and burgeſſes of the tan if 


Portſmouth. 


ton. 
To the bail Fe, the Cid father in Chriſt, 


To the mayor and 1 & of our town of Southamp- 


. by Divine Providence, lord biſhop of Wincheſter, of his 


liberty of Taunton and Taunton Dean, in the county | 


. of Somerſet, 
To the mayer and recorder of our borough of Thetford, 


in the ci unty of Norfolk, 


Wells, b:rough or city. To the fleward or baikff 7 


our court of our pleas, granted to the reverend fathir in 
Chriſt, lord bijhop of Bath and Wells, held at 
the Guildhall within the city and borough of Wells, in 


the county of Somerſet. 


To the mayar ef the town of New Woodſtock, 1 iu 


the courty of Oxford, 


To the mayor, . and aldermen of our city if 
W orceſter, and 10 every, &e. 


To 


| Habeas! Cops. 617 
- To the mayer, luna, and Seri Le the city . | | 


York, 


Ha. Carp. ad 5 x4 


This writ alſo. is iſſued where a witneſs is con- Ha. cor. ad tef- 
| fined in priſon, directed to the marſhal, ſheriff, Ac. 4+ ndum, 
in order to bring him before the court where the 
cauſe is to be tried, to give evidence on the part of 
the perſon who ſues it out, and called an habeas, 
corpus ad teflificandum, the form of which, and the” 
mode of obtaining it, ſee p. 336. _ 

If ſailors on board a ſhip are to be produced as Sailors, 
witneſſes, and have been ſerved with a ſubtena, and 
ſ:y they will not attend, a habeas corpus may be ap- 
plied for to the chief juſtice, on affidavit of that fad, 
and that they are material witneſſes; but without 
which no ha. corp. can iflue, Aa v. Roddam. Cowp. 

Rep. 672. 

Court thought there could bs no ha. corp, to bring Priſoner at wars 
up a priſoner at war. Lord Mansfield ſaid, the pre- | 
ſence of witneſſes who are priſoners of war, was gene- 
rally obtained by an order from the Secretary of 
State: and an application was made for a Hab. corp. 
to bring up ſuch a priſoner but without ſucceſs. Af- 
terwards a rule was granted to ſhew cauſe why de- 
ſendant ſhould not conſent either to admit the fat 
of the capture, or that the priſoner ſhould be exa- 
mined upon interrogatories. If this conſent be re- 
tuſed, the court ſaid, they would put cM the trial 
from time to time, to give the deſendant an oppor= 
unity of filing a bill in equity. The plaintiff agreed 
to produce all letters received concerning the mat- 
ters in litigation. Furly v. Newnham. Dougl. Rep. 
en 

That J. B. now a priſoner for debt, in cuſtody Affduvit,- 
of the marſhal of this court, is, and will be, a ma- 
terial witneſs for this deponent at the trial of this 
cauſe, And this deponent further faith, That he is 
adviſed, and verily believes, that he cannot ſaſcly 
proceed. to the trial thereof, without the teſtimony of 
the ſaid J. B. 
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Ha, corp ad 
fatisfactendum, 


. Ha. corp, ad ſatisſaciendum. 


This writ is made uſe of by a plaintiff in this court, 
where his priſoner has removed himſelf after declara- 
biin to the Fleet Priſen, in order to bring him here, 
to charge him in execution upon a judgment obtained, 
and it is called an habeas corpus ad ſatisfaciendum, to 
fatisfy or make ſatisfaction to the plaintiff for the 
debt and damages by him recovered ; which being 


_ obeyed, the court commit him again to the cuſtody 


of the marſhal, there to remain until he make ſatiſ- 
faction, and is made returnable ox a day certain as 
the priſoner cannot be committed in execution, but 


by the court, whilſt they are fitting ; The form of 


which is as follows: 


Fla. corp. ad fatisfact- 


end. in caie.. 


92 ſtamp. 


: Put the term 


and No, roll on 
the writ. 


George, &c, To the 
warden of our priſon of 
the Flect, greeting: We 
command you, that you 
have before us at Meſi- 
Funſler, on Monday next 


after the morrow of A 


Sculs, the body of C. D. 


under ſaſe and ſecure 
conduct detained in our 
ptiſon under your cuſ- 


tody, as we are informed, 


together with the day and 


cauſe of his being taken 
and detained, by whatſo- 
ever name the ſaid C. D. 
is there known, to ſatisfy 


A. B. 251. which the ſaid 


A. B. lately in our court 
before us at //eftminfter, 
recovered againſt the ſaid 
C. for his damages which 

he 


Ha. corp, ad ſatisſaci- 
end. in debt. 
George, &c. To the 
warden of our priſon of 
the Fleet, greeting: We 
command you, that you 
have before us at a” 
minſtcr, on Monday next 
after the morrow of All 
Souls, the body of C. D. 
under. ſafe and ſecure | 
conduct, detained in our 
priſon under your cul- 
tody, as we are informed, 
together with the day and 
cauſe of his being taken 
and detained ; to fatisiy 
A. B. as well a certain 
debt of 25/. which the 
ſaid A. B. lately in our 
court before us at Miſt. 
minſter, recovered again! 
the ſaid C. D. as alſo 
101. for his damages 
which 


he ſuſtained, as well by 
reaſon of the not per- 
forming certain promiſes 
and undertakings lately 


which he hid ſuſtalihbed 


by reaſon of the detain- 


ing the ſaid . as for 
his colts, 


made by the ſaid C. to 
the ſaid IJ. at Weſimin- 
er, in the county of 
Middleſex, as for his coſts 
and charges by him laid out, about his ſuit, in that 
behalf, whereof the ſaid C. is convicted, as appears 
to us of record, and further to do and receive what 
- our ſaid court bear us, ſhall then and there conſider 
of him in this behalf; and have there then this writ. 


Witneſs Ll:yd lord Kenyon, &c. 


Stormont and Way. 

This is ſigned by Meſſis. Proveſt and Mel, and, 
a præcipe is made for that purpoſe ; pay him bs. 8d. 
ſeal 74.3 then it is to be lodged with the warden 
of 4 Flt On the day of the return, he is 
brought up, apply to one of the judges clerks, who 
will make out the commitment; pay the warden his 
fee for return and bringing-up ; tipſtaff 10s. 64. ; 
judge's clerk 4s. 3 the judge's clerk takes the habeas 
corpus into court with the auen, and the maſter 
commits him. 

N. B. The maſter marks the commitment on the 
duplicate of the writ, which is delivered to the tip- 
ſtaff, who carries the priſoner over to the King's 
Bench priſon. Pay maſter 22. | 


Paupers, 


Pauper is a perſon ſaid to be, by the law, fo peſiaition- 
poor and indigent in his circumſtances, that 

he cannot diſpend the uſual charges to recover his 

right, either in /aw or equity. 

It appears in very early times, viz. 1495, that In early times 
Poor perſons having any claim to lands or other —— _ 
tight, were frequently N to drop the purſuit qo their claim, 
DES  - thereof 
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5 \Paupers. 


thereof in a court of law or equity; the expence 
being too great for them to bear, This being a 
great grievance to the ſubject, and, in order that 
men ſhould not be ſtripped of their legal poſſeſſions 
. and right, by the Stat. 11 H. 7. c. 12. it is enacted, 
Eeery poor per- That every poor perſon, who ſhall have cauſe of 
ſon ſhell have action, Sc. ſhall have original writs, &c, nothing 
writs for no ice, b | ; 0 
counſel ans taking for the ſame, counſel, attornies, and all other 
attorney, officers requifite and neceſſary for the ſpeed of the 
ſaid ſuits to be had and made, who ſhall. do their 

duties without any reward, 3 
Sum to be under The courts have fixed the ſum to be under five 


Sh pounds (except wearing apparel, and his right 10 the 
| matter in queſtion). Lill. Prac. Reg, 633. 
How to ſue. Therefore, if the plaintiff is ſo poor as above 


ſtated he muſt petition one of the judges of this 
court, to be admitted to ſue in forma pauperis, and if 
he has begun the ſuit, and not able to carry on the 
ſame, yet he may petitron .to be admitted ; in- 
groſs it on a treble 6d. ſtampt paper, annex alſo the 
affidavit thereto on treble 64. then take ſame to the 
judge's chambers, and after oath is made thereof, 
the clerk will make out an order thereon, pay bim 
25. 6d. The form of the petition and affidavit are 
as follow : No rule is drawn up in this caſe. 
A. B. plaintiff, 

e 


In the King's Bench, | 
| C. D. 


defendant, 


To the right n Lloyd lord Kenyon, rd 
chief jujlice of his Majeſly's court of King's 


Bench. | 
The humble petition of A. B. 


Shih, 
If the action is That the ſaid deſendant is and ſtands juſtly in- 
not begun, then debted unto your petitioner in the ſum of 100. for 


ſay ** And yo MY | 
aro nan the work and labour of your petitioner, done for the 


no: as yet com- ſaid defendant, at his requeſt, and your petitioner 
menced any ac- + 5 
eee dem, hath commenced an action againſt him for the ſame, | 
being unable, 

Sc.“ 


_ ; 1 
7 2 1 4 x . , * A 
aupers. eh | 631 


That your petitioner finds himſelf 1 to carry 
on the (aid cauſe, on account of his extreme poverty, 
as een by the affidavit hereto annexed. 

« Your petitioner, therefore, moſt | 
„ humbly prays your. Lordſbips, 
& that he may be admitted in 


I bumbly conceive, that ec form a paup eris, to p r än, 
the ſaid petitioner hath 


good cauſe of action his ſaid action, and that J. M. 


22:inſt the above-nam= P /g. may be aſhgned to him as 
ed C. D. and humbly 1 «<< his counſel, and F. J. his at- 
unn 6 | torney to proſecute his ſaid 
{cl, F. M. (c { 
uit, 

And your petitioner Hall euer 

„ pray, &Cc. 5 
King's Bench. A. B. agt. C. D. | 

| F B. of, Ic. yeoman, maketh oath ot ſaith, that Amdavit, 

he is not worth five pounds in all the world { ave and 
except the matter in queſtion in this cauſe, and alſo 
his wearing apparel). | 

The pauper, upon the order being made, may To pay no o ſeen, 
ſue out his writ without ſtamps, pay nothing through 
all the cauſe for fees to any of the officers ; if 
defendant pleads a ſpecial plea, ſhew petition and 
order to the clerk of the papers, ard he will make 
up the paper book for nothing; no ſtamps are uſed 
for the record, venire, or di Nringas, nor for ſetting 
down the cauſe, or return of diſtringas. 

But if you recover a verdict, the officers of the Unleſs he re- 
court claim the fees of court, and take for the paſſing bones 5' ot 
the record; but by what authority, I never yet 1 
could Jearn. The declaration is in the common 
form; to which you annex a copy of the judge's 


order, of his being admitted, 


If the party give any fee or reward to his counſel No fee to be paid 
or attorney, or make any contract or agreement with 2 WM 
them, he ſhall be diſpaupered, and not be admitted 
again in that ſuit, He is not liable to pay coſts, but Not liable to 


be in the diſcretion of the court, whether be ſhall be!“! Pee 


puniſhed or not. Stat. 23 H. 8. 2 Salk. 506. 


He is not liable to pay the cofts for judgment as Nor for judg- 
in the caſe of a nonſuit, 3 Will. 24. ; nor to pay the mt. f in the 
Sſ 


caſe of a 
+ cons nonſuit. 


cCioſts bbs he 1 a new 3 if it FF appear 
May be diſpao- that he has not been vexatious. Str. 878. If he has 
pered if vexa- been vexatious, as giving fix notices of trial, and 


 Lous, not proceeding, the court will diſpauper him, but 


not make him pay coſts. bid. 983. 

After nonfoii The plaintiff being nonſuited in a former action 
ende nee adtion againſt the defendant, brought a ſecond action for the 
brought gre Jame cauſe, and ſued in forma pauperis being a priſoner” 
3 K. B. Tbe coſts of the ſormer actiog 
. amounted to 32⁰ which the defendant. ſwore be 
could not levy, the plaintiff not having any goods. 

Rule why the proceedings in the ſecond action 

| ſhould not be ſtaid until the coſts of the former: were 

paid, made abſolute, WMeſton v. Fathers, 2 Term 


„ 
Can only ſue in A perſon admitted in ferma in can ah ſue 
cauſe he is in that cauſe for which he is admitted, ſo that ifany 
damitted. other caule ariſes, he wuſt be admitted again de novo, 
et fic toties quoties. Lil. Reg. 633. 
Canrot de Although the ſtat. of 11 H. 7. admits poor perſons 
admitted to to proſecute, yet it has not provided for poor defend- 
2888 ants to deſend, nor does the ſtat, of 23 H. 8. exempt 


them from paying coſts; therefore they cannot wg 
tion to defend in forma pauperis. | 


Conſolidating of Actions. 


How to conſo- Ir there be two or more actions brought upon the 


lis. te. fame policy of aſſurance againſt the under writeis, or 


two or more ejefiments un the demiſe of the ſame 

| leflor of the plaintiff for the ſame premiſes, and they 
_ proceed ſeparate, the defcndants may apply to the 
court by way of motion to conſolidate ſuch actions; 
if in term time, it is a rule to ſhew cauſe, pay 8s. 
64, each, if in vacation, by way of ſummons, be- 
foie a judge; and upon their undertaking to be 
bound, and concluded, in all the actions, by the 
fate of the verdict in the action brought againſt the 
firſt defendant, and to bring no writ. of error, the 
court will flay all the proceedings in the leſt actions 
pnti] further order ; on all the jules muſt be paid for 
pun, 


p<. 


' Conſclidating"of Actions, 


ſeparate, as alſo the ſummonſes and orders ; an ik 
the verdi & turns in favor of plaintiff, 1% the ſatiſ- 
fattion of the judge who tried the cau/e, the 8 


» 


may proceed to tax his coſts on that verdict, and 
get the defendant's attorney to attend the maſter, 
who will tax the coſts in the other actions, Which 
if complied with (as 1s uſual), and not paid, with 
the debt; move the court, upon an afadavit of the 
facts, ** for laave to enter up the judgment, and take 
« out execution there:n, and that the maſter may ta-“ 
« the coſts in all the cauſes, and for the coſts of the _ 
« application ;”” one ſtamp for the affidavit is ſuffi- 
cient, which the court will order; after the coſts are 
taxed, they are to be paid within a limited time, if 
not, fign the judgments upon a double half-crown 
ſtamp, and take out execution thereon ; you pay for 
ſeparate rules, and counſel's fees are not fixed, Th 
If two actions are brought by the ſame plaintiff, If two aon 
for cauſes which may be jained, and the defendant r 
be holden to bail in both, the court will compe] the hve 1 
plaintiff to conſolidate them, and pay the coſts. _ 
Cecil v. Burgeſs, - 2 Tm R. 600 “5 | 4 
This rule may be applied for on the ſame day the When rule may 
plea is delivered or filed ; for in that rule will be con- de *Pplied 8 
tained, a ſtay of the proceedings which will prevent 
all the quei being made up and delivered, But you 
muſt plead before the application, 


Abatement, 


THE general rule to be obſerved in this caſe is, When no al- 
that where the death of any party happens, and yet pans va Wan 
the plea is in the ſame condition as if ſuch party 
were living, there ſuch death makes no alteration or 
abatement of the writ. 10 Med. 251. Gil. C. P. 

242. Vide title Reviving Fudgments, and flat. 8 & g 
IW. 3; c. 11. teſpecting the death of one of the 
plaintiffs or defendants. bo” - 5 | 

By the at. 17 Car. 2. c. 8. it is enacted, that Death of eithey 
the death of either party between verdict and judg- P2'ty be ween 


verd. and 
ment, judgment, not 
ee 


— _ : - "5 - " 


| abates ;; if after 
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ment, ſhall not be alledged for error, fo as judg- 
| ment be entered within two terms after fuch verdici. 
Death Bere If either party die before the afſizes, it is out of 
a9ize, fur the ſtatute ; but if after the a zes, though before 
trial, it is no error; for the aſſhzes is but one day i in 
law. Salk. 8. pl. 21. 2 Ld. Ram. 1415. 

If after verdict, and before the day in bank, the | 
plaintiff dies, and the defendant ſigns judgment the 
ſecond term after the verdict, this is within the ſta- 
tute, and the ſame as if he had entered judgment on 
the roll. Sid. 385. But a ſci. fa. muſt jiſſue be- 
fore execution. 1 Wilſ. 302. Earl v. Bravn, 
Eiecmert. In ejectment, defendant died between the firſt day 

of the aſſizes and veidit : The court held the judg- 
ment well entered. Robertſon v. Moor, 12 Mad. 
241. 1 Sid. 131. 
Eject ment An ejectment, againſt baron and feme, after verdict 
>xain& baron and for the plaintiff, baron dies between the day of nis 
3 lies rius and the day in bant; adjudged that the writ 
of vi prius and J ſhould ſtand good againſt the feme, becauſe it is in 
ey in bark, the nature of a treſpaſs, and the feme is charged for 
— her own act; and the action ſurvives againſt her; 
ſo if the wife had died, the baron ſhould have judg- 
ment entered againft him. Cre. Fac. 356. Ce. 
Car, 509. Roll. Rep. 14. Moore, 469. 
Ee. tokes If a feme ſole plaintiff after verdict, and before 
Verdi, ind be- the day in bank, takes huſband, ſhe ſhall have 
fore the day in judgment, Cro. Car. 232. but a ci. fa, muſt be 
bank, he mall ſued out before execution. 


the day, not. 


dae judgment, 


but a ſci. fa. | | 
muſt le 1.4 if pending an argument on a ſpecial verdict, and 
If pending an ar- the court takes time to conſider thereon, the plain- 
tument plaioiiff tiff dies, the judgment will be ordered to be en- 
. 2 tered up as of the term in which judgment ought 
5 to have been ſigned, 1 Burr, 226.; the like may 
$o if defendant be done if the defendant dies. Lid. 147. 4 Burr, 
dies. 2277. 
A ſeme ſcle can= A feme ſole cannot abate her own writ by mar- 
pot by marri2ge ziage, for this would be taking advantage of her 


abate ber wit, own aft 2 Rall. Rep. 83 
If 


Abatement - _ 7 


If a feme ſole is ſued, and after. takes huſband, 17 me js foed, and 
jt is no abatement ; fof the plaintiff would be in a takes huſband, 
fine condition if, after they have arreſted a woman, in, * 
the ſhall be allowed to overthrow the proceedings by * 

2 ſubſequent marriage. £d. Roym. 1525. 2 Str. 

811. King & Ux, v. Jones. | | 

But if an action be brought in an inferior court Marriage after 
againſt a feme ſole, and pending the ſuit, ſh2 marries, ſul in en inferior 
and afterwards removes the cauſe, and the plaintiff er 
declares againſt her as a feme ſole, ſhe may plead ſuperior court 
coverture at the time of the habeas corpus, becauſe after removal. 
the procer dings here are de novo, and the court takes | 
no notice of what was precedent to the habeas corpus; Sl 
but it is ſaid, the courte in thoſe caſes is to move the Ho to proceed, 
matter to the court upon the return of the habeas 
corpus, and the court will grant a procedendo; for 
though a habeas corpus be a writ;of right, yet where 
it is to abate a rightful ſuit, the court may refuſe it, 

1 Salk, 8, pl. 10. Sid. 40. Cro. Car. Io. 2 

The law abhors multiplicity of actions; and If there are two 
therefore whenever it appears upon record, that the . pending for 
plaintiff has ſued out two writs againſt the defend- a by 
ant for the ſame thing, the ſecond prit ſhall abate ; ſecond ſuit thall 
but then it muſt plainly appear to be for the ſame “ate, 
thing. Mod. 418. 539. 5 Co. 61. N | 


Suggeſtion on Record. 


Lindon, (/i.) A. B. complains of C. D. be- Suggeſtion on 

ing, Cc. in a plea of treſpaſs on the caſe, For the declaration 

that whereas the ſaid C. D, on the iſt day of hg ng 

. | f plain · 

November, in the year of our Lord 1789, to wit, at tit, after writ 

London, Cc. was indebted to the ſaid A. B. and ſued out. 

one C. H. his partner (which ſaid C. H. the ſaid 

A. B. ſuggeſts to the court here, according to the 

form of the ſtatute in ſuch caſe made and provided. 

ſince the iſſuing of the writ of latitat againſt the ſaid 

C. D. at the ſuit of them the ſaid A. B. and C. H. 

to wit, on the 28th day of Nevember, in the year 

aforeſaid, at London aforeſaid, in, &c. died, and 

phe ſaid A. B. ſurvived him, which the ſaid C. D. 
| | N | | doth 


— — ISS 
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doth not deny), in 20 l. of lawful money, Sc. for 
divers goods, wares, and merchandizes, by the ſaid 
A. B. and C. H. in his liſe- time before that time 
fold, c. | Te | 


' Suegeſtion of the Go to the end of the iſſue ; the ſame day is given 
death of one vi to the parties aforeſaid at the ſame place; then ſay, 


the plaintiffs 2. 


ter iilur jcined, before which day, to wit, on the day of in 


the year aforeſaid, at London aforeſaid, in, &c. the 
ſaid A. B. ſuggeſts to the court here, according to 
the form of the ſtatute in ſuch caſe made and pro- 
vided, that the ſaid C. H. died, and the ſaid A. B. 
ſurvived him, which the ſaid deſendant doth not 
deny: And the ſaid defendant by his attorney came; 
but the faid ſheriff did not ſend the ſaid writ, nor 
did he do any thing thereon; therefore, as before it 
is commanded to the faid ſheriff, that he cauſe to 
come before our ſaid lord the king, at Meſiminſſer, 
on next after twelve, Sc. by whom, Oc. 
and who neither, Cc. 
Sveteſion of the Io the end of the pea. And upon this the 
death of one cf . 2 . 
the cefendants laid plaintiff ſays, that after the laſt continuance 
efier verdict. of the plea aforeſaid, to wit, on the day of 
| in the year aforeſaid, at, &c. in the county afore- 
ſaid, the ſaid C. died, and this is not denied ; there- 
fore let all farther proceedings againſt the ſaid C. 
ceaſe ; whereupon the ſaid plaintiff prays judgment 
againſt the ſaid J. for the damages, coſts, and 
charges aforeſaid, by the jury aforeſaid, in form 
aforeſaid aſſeſſed, to be adjudged to him, Cc. there- 
fore it is conſidered, &c. | 
Soggeſtion of the © Upon a writ of error it appeared, that the death 


death of one of of Rebecca Savil Far was ſuggeſted in the jurata of 


the defendants $ : e 
in the jerats of the record of niſi prius, and not in the uſual way, 


the record, when and afterwards the death was ſuggeſted upon the roll 
ary nh ae in the uſual way. 'The error affigned was, That 
niſi privs record, ** there is no record of nifi prius, and that judgment is 
and before the 4 given for the plaintiff below, whereas it ought to have 
120 — . $* been given for the defendant ;” then a certiorari 
roll, and held iſſued, to certify the record of niſi prius, which was 
good. done, and in nullo eft erratum pleaded by defendant 
in error, the objection taken was, that it ought to 

| * have 


by 


Suggeſtion. 


have been ſuggeſted upon the niß prius record, and 
that it is not ſufficient in the jurata. Lord Manſ= 


feld The ſuggeſtion, award, and all the proceed- 
ings ſhew one of the defendants to be dead; and 
there is an award for the proceedings to ſtay as to 


this defendant, and to go on againſt the other only; 


and the jury is awarded as againſt the living one, the 
other being dead; both were alive when the iſſue 


was joined; a day was given to the parties, one de- 


fendant is awarded to come, the other not, and the 


ſheriff doth not return the writ, and a mew venire is 
awarded to try the iſſue againit the ſurviving defend- | 


ant, and it is properly awarded upon the iſſue roll, and 
acknowledged, The 2% prius roll is only for the 
direction of the judge, to try it; and it is not tra- 


verſable on the roll, the judgment is right enough. 


1 Barr. 363. Far v. Denn. / | 
| Suggeſtion on the London AF, 


Br 3 Fac. I. c. 15. J. 4. it is provided, That A creditor foing | 
in another court 
ſhall pay coſts, 
and recover 


if one citizen of London ſue another out of the ju- 
riſdiction, and does not recover 40s. he ſhall not 


= * 


only loſe his own coſts, but ſhall alſo pay to the none. 


defendant ſo much ordinary coſts, as ſuch defend- 
ant ſhall juſtly prove it hath coſt him in defence of 
the ſuit. | | | | 
By fect, 2. the right of ſuing in this court is only 
given to every citizen and freeman, or any other per- 
ſon inhabiting within the city or its liberties, being a 
victualler, tradeſinan, or labeuring man; againſt per- 
ſons of the ſame deſcription, the 4th ſect. makes it 
neceſſary for defendant to prove that he was an inha- 
bitant and reſiant of the city, but ſays nothing te- 
ſtrictive of the deſcription of the plaintiff, 


If the plaintiff does not recover the ſum of 40s. The If inſſir, 


againſt any the perſons deſcribed in flat, 14 Geo. 2. and moſt of the 


c. 10. the defendant may, the next term after ver- 
dict, apply to the court upon affidavit, ſtating, 
that at the time of the commencement of the ſuit, the 
defendant did, and ever ſince bath, and fil! doth reſide 


and 


other acts, muſt 
be pleaded, 


—— — — — 
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Suggeſtion. 


and keep a b ir King ⸗ ſtreet, Cheapſide, in the 


city of London, and liable to be ſummoned to the court 
of requeſts held at the Guildhall of the ſaid city, and 
the debt fer which the, action was brought was con- 
trafied in the ſaid city, and that the plaintiſf proceeded 
to trial in the ſaid cauſe, and obiained a verdi for 
325, and no more; for a rule to ſhew cauſe why the 


plaintiff ſhould not bring the poſſea into court, and 


Who is within 
the act. 


If judgment goes 
by deſault, no 
ſuggeſtion, 


file the plea-roll, ſo that the defendant may enter a 
ſuggeſtion thereon, that the damages recovered in the 
action do not amount to 40s. and that the de- 
fendant, at the time of the commencement of the 
action, was an inhabitant and reſident within the 
City of London, and liable to be ſummoned to the 
court of requeſis there; and why the plaintiff ſhould 
not pay to the defendant double coſts of ſuit, pur- 
ſuant to the ſtatute, and in the mean time further 
proceedings be ſtaid ; pay for rule 115, counſel 1/. 15. ; 
ſerve copy on plaintiff's attorney, and if no cauſe. 


ſhewn, make affidavit of the fervice thereof, and 


move to make it abſolute ; counſel one guinea ; 
tax the coſts on the rule with the maſter, on his 
appointment. 5 0 

A captain of a Pertugueſe ſhip that lay on board it, 
and conſtantly at the Roya! Exchange, was held to 
be a perſon within the 14 Geo. 2. c. 10. by the court 
below, and had coſts allowed him. 

After an inquelt taken by default, defendant came 
into court and ſuggeſted upon the roll, that plain- _ 
tiff ought not to recover, &c. ſetting out the ſtatute 
of 3 Fac. 1. Per Cur. The inqueſt being taken by 
default, the defendant is out of court as to all pur- 
poſes but having judgment againſt him; after a de- 
fault there can be no repleader, Brampton v Crabb, 


| Str. 46. | 


Coſts are to be 
paid of the ape 
plication, 


Verdict for leſs than 4os. in London, court gave 
the defendant leave to ſuggeſt it on record, which 
being entered, a demurrer was put into it, and 
adjudged for the defendant ; it came to be a queſtion, 
whether cofts of the application ſhould be allowed, 


and the court ordered it, Hickman v. Colley, Str. 1120. 
| | I ſhould 


Su geſtion. 


I ſhould ſtate in the affidavit, the elan of abu : 
and defendant in the city at the time of the com- 


mencement of the action, and their occupations; ; and 
ſo is 1 Jl}. 20. 


In Deugl. 449. I find affidavit only ates, that 


defendant reſided in the county of Middleſex, and li- 
able to be ſummoned. And in p. 245. that defend- 
ant was an inhabitant in the city of London, and 
liable to be ſued in the court of conſcience there, 
under ſtat. 3 Tac. I. c. 15. And the reporter adds, 
that defendant ought to ſhew that the plaintiff was ſuch 
@ perſon as is authorized by ſe. 2. ts ſue in tbe city 
cart. Vide Str. 1191. Vide Dongl. 247. 
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On trial at Guildhall, the plaintiff proved 40. 1 57. A ſetoelf rods 
34. due to him, which was diſcharged by a ſet-off ring the demand 


to 11. 135, 34, the defendant moved upon 3 Fac. 1. , 
c. 15. for a ſuggeſtion ; but the court held, he was diction, 


not entitled to the benefit of that act, for it was plain 
the real demand was above 40s. and how could the 
plaintiff tel] whether the defendant would ſet off any 
thing in that action, ſo as to be bound to chuſe that 


Juriſdiction ? beſides, he has in effect recovered 


4l. 155. 3d. becauſe a debt which he muſt have 
o:herwiſe paid, is now ſatisfied, The plaintiff had 


judgment for the 1/. 135. 34. and his coſts. Str. | 


1191, Pitts v, Carpenter. S C. 1 Will. 20. 


to 49s. does nat 
ffe ct the jurkſ» 


But if the plaintiff's demand be for 15/. 3s. 94. Bot when po- 


and reduced to 11. 135. 94. by payments made; 


ments are given 
in evid-nce on 


under the plea of non aſſumpſit to plaintiff (and no the plea of meu 
advantage taken of the ſet off), it was held, that a /*mpft, and 


354. Benſon v. Hemming. 

If the damages are under 40s. in aſſumpſit againſt 
an inhabitant of Midaliſiæ, the defendant ſhall have 
double coſts, whether the plaintiff ſues in his own 
right, or as perſonal repreſentative under 23 Geo. 2. 


6. 33. Dorgl. 247. H "aſe v. IL3burd. But a per- 


ſonal repreſentative cannot be ſued in the county 
court of Middleſex, and ſhall therefore pay colts 
above, though damages under 40s, bid. 264. Al- 
Way v. Bs, 

Action 


ſuggeſtion upon the act might be entered, Barnes ers, — 


* 
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. is ie oi enen an dee eln 
, On reference, AQion brought for goods fold ; ple a general iſſve, . 
44 | on which iſſue was joined. A rule of reference was 


388 made at the trial, The arbitrator awarded 10. 175. 
dye to the plaintiff; no ſet-off was made by the de- 
f tendant. Motion was made for a ſuggeſtion, both 
| parties living within the juriſdiction of a court of 
conſcience, viz. Southwark, - Cur. (aid, had a verdict 
been for the plaintiff under 40s. there muſt have been 
$ a ſuggeſtion, ſo in this caſe; and the defendant had 
_. | his coſts. Butly v. Grubb, | Hil. T. 1783. 

If there be a plea of tender, and plaintiff have a 
verdict for 75. 64, more, defendant is liable ta qe 
colts, Heuward v. Hopkins, Dougl. 448. 


Diſcontinuance. 
FNISCONTINUANCE is an interruption, in- 


termiſſion, or ceſſation, of the courſe of a 
thing, as diſcontinuance of poſſeſſion of a plea, pro- 
ceſs, &c, The effect of diſcontinuance of procels, is, 
that the opportunity of proſecution is loſt, and nut 
recoverable but by beginning a new ſuit, _ 

After demurrer It has been ruled that plaintiff may diſcontinue 

Joined and upon motion after a ſpecial verdict, which is not 
entered, cannot | SC} {1's 

diſcoatiare complete and final, but never after a general verdict. 

without motion. 1 Satt: 178. So after inquiry executed and re- 

turned. Carth. 88. N 

After verdict. Aſter iſſue and a verdict, cannot diſcontinue with- 

| out conſent of defendant; for if plaintiff will not 

enter up judgment, defendant may. Sal#, 178. Aſter 

demurrer argued and allowed, it may be diſcon- 

tinued on payment of colts, Str. 76. 116, 3 Lev. 


| But before or i The plaintiff may, i& he ſees occaſion, diſconti- 
after declaration nue before or after declaration delivered, by a mo- 

— 1 by lde tion at the ſide bat, on payment of coſts. M. on R. 

Fe Mich. 10 Geo, 2. which is done, by getting a rule 
| for that purpoſe, at clerk of the rules; pay 4s. get ap- 
| © pointn;<nt thereon to tax the coſts by the maſter, 
| : py | then 


Diſtontinuante. * -.- a 


then make copy and ſerve it on defendant's attor- 
ney, if he does not attend, the maſter does not wait | 

till the third appointment, but will tax on the firſt 

if plaintiff wiſhes it; they muſt be paid forthwith, 

as the rule is conditional, and has no effect until pay- 

ment is made. But in rep/evin the avowant cannot 

have a rule. Str. 112. Long v. Butkeridge. 


nls is generally directed either by the court of Generally di- 
Chancery or Exchequer, where in a ſuit a mat- e * _ 

ter of fact is ſtrongly controverted, theſe courts be- Weinen 

ing ſo ſenſible of the deficiency of trial by written 

depoſitions, that they will not bind the parties by 

their decree, but direct the matter to be tried by a 

jury; eſpecially ſuch important facts as the validity 

of a will, or whether A. is heir at law to B. or the 

exiſtence of a modus decimandi, or real and immemo- 

rial compoſition for tithes ; therefore as no jury can 

be ſummoned to attend the Chancery, or Exche- 

quer on the Equity fide, the fact is uſually ſent to 

be tried by-the court of Chancery to the King's Bench; 

and the court of Exchequer to the law fide of their 

own court, upon a feigned iſſue; wherein the plain- 

tiff declares; that he laid a wager of 5/, with the 
defendant, that A. was heir at law to B.; and then 

avers that he is ſo; and brings his action for the 5/. 
The defendant allows the wager, but avers that A. 

is not the heir to B.; and thereupon. the iſſue is | 

Joined, | | 1 
N. B. Theſe courts direct the fact to be tried by Theſ: courts | 
the decree, and who are to be plaintiff and defendant, _— were . * 
and alſo that the attorney fdr the defendant ſhall eee, 1 
forthwith appear and plead. A writ is taken out in 

the common way, and all the proceedings are as in 

common caſes, except that there is ho imparlance 5 * 
allowed; the decree ordering him to plead forth- | 


with. | | 
SS. By 
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By this mode the diſpute is to be determined, which 


faves all the formality of pleading, and a great ex- 


pence to the parties. | 1175 
When a feigned iſſue is directed by a court of 
law, the coſts follow the verdict: But when an 


iſſue is directed by the court of Chancery, then this 


Court of Chan- 


cery refer to the 

K. B. or C. P, 

on the words of 

a will, by way 
caſe 


How to proceed, 


Declaration off 
feigned iſſue, to 
try the validity 
of a will, 


court gives no coſts, Herbert v. Williamſon, 
1 Will. 324. | | | NE 

But if a queſtion of mere law ariſes in the courſe 
of a cauſe, as whether by the words of a will, an 
eſtate for life or in tail is created, or whether a fu- 


ture intereſt deviſed by a teſtator ſhall operate as a 


remainder, or an executory deviſe; it is the prac- 
tice of the court of Chancery, to refer it to the-court 


of King's Bench or Common Pleas, upon a caſe ſtated 


for that purpoſe ; wherein all the material facts are 
admitted, and the point of law is ſubmitted to their 
deciſion ; who thereupon hear it ſolemnly argued by 
counſel on both ſides, and certify their opinion to 
the chancellor, But the Exchequer direct the iſſue 
to be tried on the plea ſide of their own court. 

To proceed therefore in this matter, a caſe is ſet- 
tled by counſel on both fides, and ſigned; then 
move for a concilium, the ſame as on a ſpecial cauſe ; 
ſet down the caſe with Mr. Auſtin, and deliver each 
judge, a copy of the caſe as ſettled two days before 
argument. 5 | 

Middleſex, (i.) A. B. complains of C. D. being 
in the cuſtody of the marſhal of the Marſbalſea, &c. 
For that whereas, on the day of in the year 
of our Lord 1782, to wit, at in the ſaid 
county, a certain diſcourſe was moved and had by 


and between the ſaid A. B. the now plaintiff, of 


the one part, and C, D. of the other part, of and 
concerning a certain freehold meſſuage, with the 
appurtenances, ſituate at in the county of 

late the eſtate of one F. B. deceaſed, and 
of which freehold eſtate the ſaid F. B, deceaſed, be- 
fore, and on the day of in the year 


177 was ſeiſed in his demeſne, as of fee, and at- 


terwards died ſeiſed thereof, and alſo of and con- 
| cerning 


hold eftate (among 


aki an 


cerning a certain paper-writing dated the ſaid 


day of in the ſaid year 177 purporting 
in itſelf to be the laſt will and teſtament of the ſaid 
. B. deceaſed : And whether the ſaid F. B. de- 
ceaſed, did by the faid paper writing, ſo purporting 
as aforeſaid, deviſe the ſaid freehold eſtate (among 
other things) or not, to the ſaid A. B. the now 
plaintiff z and upon that diſcourſe the ſaid 4. B. 
the now plaintiff, then and there aſſerted and af- 
firmed, that the ſaid F. B. deceaſed, did by the ſaid 
paper-writing, dated the ſaid day of 


in the year 177 „ deviſe the ſaid freehold eſtate to 
him, which ſaid aſſertion and affirmation of the ſaid - 


A. B. the now plaintiff, he the ſaid C. D. then and 


there wholly denied, and then and there alledged 


the contrary thereof, and thereupon afterwards, to 
wit, on the ſaid day of in the year 


1782 aforeſaid, at aforeſaid, in the county 


aforeſaid, the ſaid A. B. the now plaintiff, at the 
ſpecial inſtance and requeſt of the ſaid C. D. under- 


took, and then and there promiſed the ſaid C. D. to 
pay him the ſum of 5/. in caſe the ſaid F. B. deceaſed, 


did not by the ſaid paper - writing, dated the day 
of in the * 1775 deviſe the ſaid free- 


ſaid, and in conſideration thereof, he the ſaid C. D. 
then and there undertook and faithfully promiſed, tne 
faid A. B. the now plaintiff, to pay him the ſum of 
lol. in caſe the ſaid F. B. deceaſed did by the ſaid 
paper-writing, dated the day of in the 
year 177, deviſe the ſaid freehold eſtate (amongſt 
other things) to the ſaid J. B. the now plaintiff as 


aforeſaid; and the ſaid A. B. the now plaintiff, 


avers, that the ſaid F. B. deceaſed, did by the ſaid 
paper-writing, dated the day of in 
the year 177 , deviſe the ſaid frechold eſtate 
(amongſt other things) to him as aforeſaid, to wit, 


at aforeſaid, in the county aforeſaid, 
whereof the ſaid C. D. afterwards, to wit, on the 
ſaid day of in the year 1782, afore- 
ſaid, at aforeſaid had notice, by means 


11 2 \- whereof 


other things) to him as afore- 


Feigned Illue. 
whereof he the ſaid C. D. according to the tenor 
of his promiſe and undertaking as aforeſaid, became 
liable to pay, and ought to have paid, the ſaid ſum 
of x01. to the ſaid A, B. the now plaintiff, to wit, 
at aforeſaid, in the county aforeſaid ; yet 
the ſaid C. D. not regarding his ſaid promiſe and 
undertaking ſo by him made in this behalf as afore- 
ſaid, but contriving, and fraudulently intending, 
craftily and ſubtilly to deceive and defraud the 
ſaid A. B. the now plaintiff, in this behalf, hath 
not yet paid the ſum of 10. or any part thereof, 
to the ſaid A. B. the now plaintiff (although ſo to 


do, he the ſaid C. D. was requeſted, by the ſaid 


A. B. the now plaintiff, afterwards, to wit, on the 
ſaid day of in the year 1782 afore- 
ſaid, and often afterwards, to wit, at . afore- 
ſaid in the county aforeſaid); but he to pay the 
ſame, or any part thereof, to the ſaid 4, B. the now 
plaintiff, hath hitherto wholly refuſed, and ſtill re- 
fuſes, to the ſaid A. B. the now plaintiff, his da- 
mage of 20l. and therefore he brings his ſuit, &c. 
And the ſaid C. D. by J. G. his attorney, comes 
and defends the wrong and injury, when, Oc. and 
ſays, that true it is, that ſuch diſcourſe was moved 
and had, by and between the ſaid 4. B. the now 
plaintiff, and the ſaid C. D. as is above mentioned in 
the ſaid declaration, and that he the ſaid C. D. did 
undertake and promiſe, in manner and form as the 
ſaid 4. B. the now plaintiff, hath above thereof 
complained againſt: him: But the ſaid C. D. ſaith, 
that the ſaid A. B. the now plaintiff, ought not to 
have bis aforefaid action thereof maintained againſt 
him; becauſe he ſays, that the ſaid F. B. deceaſed, 
did not by the ſaid paper-writing, dated the 

day of in the year 177 , deviſe the (aid 
freehold eſtate (amongſt other things) to him the 
ſaid A. B. the now plaintiff as aforeſaid, and of this 
he puts himſelf upon the country: And the ſaid A. B. 
doth the like, Therefore, Sc. i* S714. . 


Popular 


"= 


F 


ſuits by common informers, and not to thoſe by a 


E 
Popular Actions. 
5 Compounding them, 


D ſtat. 18 Eliz. c. 5. ſect. 3. No informer ys informer 
ſhall compound or agree with perſons that ſhall all compound 

offend againſt any penal ſtatute for an offence com- My na 

; ; gr y the con- 
mitted; but after anſwer made in court unto the in- feat of ihe | 
formation or ſuit : Nor after anſwer, but by order court, 
of that court : That if any perſon ſhall oFend, make 
any compoſition, or take any money, reward, or 
promiſe of reward, for himſelf, or to the uſe of any 
other, without order or conſent of fome of her ma- 


jeſt y's courts at We/tmin/ter, and be convicted, ſhall 125 


ſtand on the pillory, &c, and be difabled to be 


plaintiff or informer in any ſuit upon any ſta- 


| tute, popular or penal: And forfeit ten pounds, 


S | 

This act not to reſtrain any certain perſon, penaliies given 
body politic or corporate, to whom or to whoſe to perſons ces- 
uſe any forfeiture, penalty, or ſuit, is or ſhall be un, “ ene? 
ſpecially limited or granted, by virtue of any ſtatute, 
and not generally to any perſon that will ſue, 


022, 6 | | — 
FM fromin clear both from the preamble and the It extends only 


whole tenor of the ſtatute, that it extends only to n by come || 
party grieved. 2 Haw. 279. | = | 
In an action for making and ſelling gold rings, Leave to com- 
of leſs fineneſs than ſtatute directs, moved for leave 0 _— —_—_ 
to compound without conſent. Per Cur. It is in | 


the diſcretion of the court to give leave to com- 


pound; and afterwards they refuſed the motion. 
Howell, qui tam, v. Morris. B. R. 1 Wilſ. 79. | 
Poole moved for leave ta compound on the part Leave gives ts 


of the proſecutor upon the ſtatute of gaming, upon — 


an affidavit that the defendant and one A. B. uſed gaming. 


to play at cards together, and that the defend- 


ant had won divers ſums of A. B.; that 4. B. 


1 _ - was 


r 


, 646 Popular Actions. 
b F was become a bankrupt, and that the aſſignees, 
| | who ſec this proſecution on foot, were ſatisfied with 
1 reſpect to the defendant; and the court granted the 
0 i motion. Ibid. 130. | | 
it On an affidavit of defendant's poverty, the court 


3 Poyerty, f 
Wc 8 will give leave to the proſecutor qui tam to com- 
. pound, though in execution. Str. 167. Bradſbau 
v. Mottram. DW. | | 
How to proceed. This motion is made upon the affidavit of one of 
the parties, ſtating, that an action is brought up- 
on ſuch an act of parliament, and that the de- 
claration contains penalties to the amount of 1500. 
that ſince the ſaid defendant has pleaded nil debet, and 
that the plaintiff and defendant have agreed to com- 
pound the ſame for the ſum of 5o/, and that no 
more is given or taken, nor is it compounded in - 
any other way than by leave of the court. Ms 
Give this affidavit to counſel, likewiſe the plain- 
tiff muſt give a brief upon a lip of paper to con- 
ſent to the motion on payment of the ſum of ol. 
agreed, his fee half-a-guinea. | 
IT Thecourt made a rule, that where they give law 
to compound a penal action, the king's ba of the 
compoſition ſhall be paid into the hands of the 
Maſter of the Crown- office, for the uſe of his majeſty, 
It is now paid before the rule drawn up. Brown, 


gui tam, v. Bailey. 4 Burr. 1929. 


Arbitration. 


| Definition, RBITRATION, or arbitrage, is where the 

„ | | \ parties, injuring and injured, ſubmit all mat- 

0 ters in diſpute, concerning any perſonal chattels or 

5 perſonal wrong, to the judgment of two or more ar- 

0 : biters or arbitrators, who are to decide the con- 

U troverſy: and if they do not agree, it is uſual to add, 
| 


that another perſon be called in as umpire (impe- 
E rator or impar ), to whoſe ſole judgment it is then 

| | | referred; or frequently there is only one arbitrator 
originally appointed, This deciſion, in w_ 5 
| thele 


bd * 


— — 


= h# 1K »» Ot * ww 


Arbitration 6847 


| theſe caſes, is called an award: and thereby the 


queſtion is as fully determined, and the right 
transferred or ſettled, as it could have been by the 
agreement of the parties, or the judgment of a 


court of juſtice, Experience has ſhewn the great 


uſe of theſe peaceable and domeſtic tribunals, eſpe- 
cially in ſettling matters of account, and other 
mercantile tranſactions, which are difficult, and 
almoſt impoſſible to be adjuſted on a trial at law 


the legiſlature has now eſtabliſhed the uſe of them, 


as well in controverſies where cauſes are depending, 


as thoſe where no action is brought, and which ſtill 


depend upon the rules of the common law; enat- | 
ing by Stat. 9& 10 , 3. c. 15, That all mer- Merchants, Ce. 
& chants and others, deſiring to end any contro- — 
&« verſy (for which there is no other remedy but by arbitration, may 
« perſonal action or ſuit in equity) may agree, that agree their ſub- 
& their ſubmiſſion to arbitration or umpirage of any — 
“ perſon, &c. ſhall be made a rule of any of his perſon, be made 
& majeſty's courts of record; which agreement, à rule of courts 
„ &c. ſhall, upon producing an affidavit made by 

© the witneſſes thereunto, or any of them, in court, 

cc be entered and filed of record of the ſaid court, 

& and a rule ſhall thereupon be made by the ſame 

& court, that the parties ſhall ſubmit to, and 


finally be concluded by the arbitration or umpi- | 


„rage, &c. and in caſe of diſobedience, the party In caſe of dit- 
e neglecting ſhall be ſubject to all the penalties of obedience, party © 
« contemning a rule of court; unleſs ſuch award _—— 
& ſhall be ſer aſide for corruption or other miſbeha- ment, ualeſs, 


&© viour in the arbitrators or umpire, proved on &. 


| © oath to the court before the laſt day of the next 


& term after the award is made.” And in conſe- 
quence of this ſtatute it is now become a con- 
ſiderable part of the buſineſs of the ſuperior courts 
to ſet aſide ſuch awards when partially or legally 
made; or to enforce their execution, when legal, 


by the ſame proceſs of contempt as is awarded for 


diſobedience to thoſe rules and orders which are 


iſſued by the courts themſelves. But in a caſe where 


the parties attempted to ſet aſide an award, Lord 
„5 Hardwicke 


#k Þ The — to . ſaid, that the only ground to 1 an 
ö if Impeach, award is, cola ion, or groſs miſbehaviour of the ar- 
1 . bitratirs, or otherwiſe it is final and binding upon all 
4 parties, otherwiſe no per ons would ever undertake to be 
ph arbitrators. , 3 Att. 529, Lord Mansfield in an- 
MS other caſe ſaid, that the court will not enter at all inte 
N the merits of the matter referred to arbitration, but only 
j; take into conſideration ſuch legal objections: as appear 
5 upon the face of the award, and ſuch object ions as go 
'$ to the miſbebauiour of the arbitrators. 2 Burr. 101, 
1 | Lucas v. Wilſon. Nothing but manifeſt corruption in 
the arbitrators, is good ground within the „lat. g & 
10 W. 3. to ſet aſide an award, We will not un- 
ravel the matter, and examine into the juſtice and 
reaſonableneſs of what is awarded. Str. 301. 4 
dier ſan v. Coxeter. 
Awardaconfider- Awards are now e with greater Jatitade 
ed with greater and leſs firifineſs than they were formerly. And it is 
— right that they ſhould be liberally. conſtrued; be- 
formerly. cauſe they are made by judges of the parties own 
chooſing. They muſt have two properties to be certain 
and final, But the cer/ainty may be judged of ac- 
cording to a common intent, and conſiſtent with fair 
and probable preſumption, 1 Burr. 27 2 n, 
v. Calclough. 
Coſts, An arbitrator may award co/fs without * 8 
authority for that . Koe v. Doe. 2 Term 
| Rep. 644. 
When motion Ihe motion to ſet aſide an axed on an obligation, 
ought tobe muſt be made before the laſt day of the next term afier 
made, ſuch award is publiſhed; otherwiſe it is too late, and 
an attachment for the non-performance of it may 
1 iſſue. Cow. Rep. 23. Freme v. Pinneger. Sir. 
1 | O01. This does not relate to an award made in pur- 
5 uance of an order of niſi prius. Str. 301. | 
If an award is , If an award is made, and the party will not per- 
made, then te form it, ſuch as not paying the money, Fe. at the 
proceed by mak- 
ing the ſubmiſ- time and place therein mentioned, and you have at- 
Gon a rule of tended for that purpoſe ready to receive it; firſt pro- 
2 88 ceed to make the ſubmiſſion a rule of court, upon an 
affidavit of due execution of the bond, thus: oy 


SA. >. 3% KNEES 26. 3. bes 
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Arbitration; 


C. G. of, &c. maketh oath and faith, That he 4 Affidavit of the 


due execution of 
the bond, 


was preſent at the time of ſigning and ſealing the 
bond or obligation hereunto annexed; and C. D. 


| of, Ec. therein mentioned, did duly ſign, ſeal, and 


as his act and deed deliver the ſaid bond, in the 
preſence of this deponent, and that the name C. D. 
ſet and ſubſcribed to the ſaid bond, is of the proper 
hand-writing of the ſaid C. D. and that the name 


C. G. ſet and ſubſcribed as the witneſs thereto, is of 
the proper hand-writing of this deponent. 
This affidavit is to be ingroſſed on a treble ſix- How to proceed 


to get an at» 
tachment. 


penny ſtampt paper; give it to counſel ©* to move to 
« make the ſubmiſſion @ rule of court,” pay him 


105, 6d. draw up the rule with the clerk of the rules, 


pay 25. per ſheet, make copy thereof, and of the 
award, with the names of the arbitrators and wit- 


neſſes, then the perſon who is to receive the money 


muſt demand fame, which not being complied with, 


make the following affidavit to move for an attach- 
ment, and alſo an affidavit of the due execution of 


the award ; which ſee after, 
: . plaintiff, 
In the K. B. between and 
C. D. defendant. 
A. B. of Fleet: ſireet, London, grocer, maketh 


| oath and faith, That he this deponent did, on the 


4th day of Fane la/?, perſonally attend from the hour 
of one, until the hour of two of the clock in the 
afternoon of the fame day, at the Mitre Tavern, 


Fleet. reet, London, and then and there demanded of 


the above- named C. D. who alſo attended, the ſum 
of 50. awarded due to this deponent, purſuant and 
agreeable to à certain award in writing, which is 
hereunto annexed ; but the ſaid C. D. did not then 
pay to this deponent the ſaid ſum of 5ol. or any 
part thereof: And this deponent further ſaith, That 
having, on Thurſday next after one month from 


Affdavit of the 
demand and 


© refuſal. 


The place men- 
tioned in the 


award. 


Eaſter day, in this preſent Eaſter term, cauſed the 


ſubmiſſion of this deponent, and the ſaid C. D. to 
the ſaid award, contained in a certain bond or obli- 
gation, bearing date the fuſt day of May 1782, to 
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be made a rule or order of this honourable court, he 
this deponent, on the day of laaſt, ſerved 
the ſaid C. D. with a true copy of the ſaid rule 


or order of this honourable court, and at the ſame 


time ſhewed him the ſaid original rule or order: 
And this deponent further ſaith, That he did at the 
ſame time, demand of him the ſaid C. D. the ſaid 
ſum of 50. ſo awarded due to this deponent as 
aforeſaid ; but the ſaid C. D. did not then, or at any 
time ſince, pay the ſame or any part thereof to this 


_ deponent, and the whole of the ſaid ſum of 5ol. 


Pofitive affidavit 
as to demand. 


If party ab- 
ſconds. 


now remains due and owing to this deponent, on 
ſaid award. | 

There muſt be a poſitive affidavit of perſonal 
notice of award and demand of the money all at one 
time on motion for an attachment, becauſe it brings 
the party into contempt. 12 Med. 257. Anon. 

If an award be made a rule of court, and the party 
who refuſes to obey the award abſconds, ſo that he 
cannot be found on a week day, ſervice thereof on a 


Sunday is ſufficient to bring him into contempt, 


How to move 
for the attach» 


me nt. 


whereon to have an attachment. bid. 158. 

Give affidavit to counſel, © to move for an ate 
& tachment for not paying the money on the award in 
& purſuance of the rule of court,” fee 10s. 64. it is a 


rule to ſhew cauſe, pay 25. per ſheet; draw it up 


at clerk of the rules, and ſerve copy thereof ; make 
affidavit of the ſervice, give counſel one guinea to 
make it abſolute, which being done, draw up rule, 
pay 25. per ſheet; take it to the Crown Office to 


your clerk in court, who will make out an attach- 


ment, fee 135 44. get a warrant thereon, and give 
it to your officer, pay him one guinea for the 


Caption, 


How to proceed on @ Rule of Reference. 


If there be a rule of reference, it is beſt for the at- 


tornies to get their witneſſes ſworn in court whilſt 


they are there, pay 25. each, enter their names on a 
piece of paper, and the cauſe, give it to the crier 
for that purpoſe. 3 HHS = 
13 ns 


Arbitration. _—_—_ 


Get order of niſi prius from Mr. Lowten, King's 
Bench Malis, Temple, or if at the aſſizes, of the 
Judge's aſſociate, upon which the arbitrator will ap- 
point a time and place for both parties to meet; and 
plaintiff's attorney ſerves a copy of the order of niſi 
prius on defendant's attorney; give arbitrator (if an 
attorney or counſel) the briefs that were delivered, 
if not, a copy of the caſe on each fide, and names of 
the witneſſes, 5 . 3 

If the arbitrator does not finiſh in time, you may If arbitrator 
enlarge the order by conſent (but firſt the clerk of does not make 
the rules will make plaintiff's attorney move, that „ 
the order of niſi prius may be made a rule of the enlarged. 
court); which being done, give brief to counſel, 
with 10s. 6d. each, and they will ſign their hands 
to ſame z carry them to the clerk of the rules, and 
be will draw up rule for the enlargement, pay 6s. 
the plaintiff's attorney ſerves copy on defendant's 
attorney, and an appointment muſt again be made 
by the arbitrator, and ſervice thereof made as be- 
fore. It cannot be enlarged without conſent on 

both ſides, 

When the award is made, the arbitrator's attor- Awards 
ney gives notice to the attornies, that the ſame is 

ready, and that each may have his part on ſuch a 
day, on payment of his expences. | 


Hu to proceed after Award executed. 


If the award is in favour of the plaintiff or de- 
fendant, coſts are of courſe given as to the ſuit by 
the rule, therefore get an appointment from the 
maſter at the foot of the rule of court, to tax the 
coſts; ſerve copy with appointment on the plaintiff's 
attorney, and, on attendance, the maſter will tax the 
coſts, and mark them on the rule; and if the party 
againſt whom the award is, does not pay the money, 
make a copy of the rule of court, and the maſter's 
allocatur thereon, and alſo a copy of the award, and 
let your client the plaintiff firſt examine copies 
thereof, then let him deliver the copies to the de- 

| | Fendant; 
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fendant; ſhew the original order and award, and 

demand the money, v:z. the ſum awarded, and the 

colis ; if he does not pay them, move on the follow- 

ing affidavit for an attachment, el 

N. B. A letter of attorney may be made for this 

purpoſe ; but it is too expenſive, as there muſt be an 

affidavit of the due execution, and the attendance, 
Affdavit of fer- A. B. of, &c. the plaintiff in this caufe, maketh 
vice of rule, and oath and ſaith, That he this deponent, on the 


Song 3 day of laſt, perſonally ſerved the above de- 
demand of the fendant with a true copy of the rule and allecatur, 
Money. and alſo a true copy of the award hereunto annexed, 


and at the ſame time ſhewed him the original rule, 

allocatur, and award, and demanded of him the faid 

defendant, the payment of the ſum of 20/4, awarded, 

due to this deponent by V. G. of, &c. the arbitrator, 

named in the ſaid award, and alſo the payment of 

the ſum of 141, for the cofts mentioned and allowed 

to him the ſaid plaintiff in the ſaid cauſe ; but the 

faid defendant refufed to pay the ſame, or any part 

thereof, and the whole of the ſaid 20/1, and 141. fill 

remain due and owing from him the ſaid defendant, 

to this deponent, | alt 

ARgavit of dove . T. of, &c. gentleman, maketh oath and faith, 
execution of the That he did ſee V. G. of, &c. ſign, ſeal, publiſh, 
ON or and declare his final award and arbitriment between 
the witheſſ:s, A. B. of, &c. merchant, and C. D. of, Oc. 
woolien-draper, bearing date the = day of 

| 1782: And this deponent further ſaith, 
That the name W. G. ſet and ſubſcribed againſt the 

ſeal as the party executing the ſaid award, is of the 

proper hand-writing of the ſaid V. G. and that the 

names W. T. and J. E. ſet and ſubſcribed thereto as 

witnefles, atteſting the execution of the ſaid award, 
are of the reſpective hand-writing of this deponent 
and the ſaid J. E. . | 

Cannot arreſt on It is. ſettled that an attachment for non- perform; 
an , ance of an award is only in the nature of a civil exe- 
mmm cution, and therefore no arreſt can be made on a Sun- 
day; alſo that the priſoner under ſuch an attachment 

may take the benefit of the lords act. The King v. 

MHiners. 1 Term Rep, 266, Vide Cowp. Rep. 1 I 

% 


| proper at the trial, the plaintiff, to prevent the bail token, and a 


| delivered io the plaintiff, and that he may be at v. Mer. 1 lin. 
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When there is a Verdid and Bail. 


Frequently where there is bail, and a reference is When bail is 
eing diſcharged, takes a verdiet, ſubject to the refer- — 
ence; in that caſe, when the award is made, if in how to proceed. 
favor of the plaintiff, he may make his election whe- | 
ther he will proceed or not under the rule of reference, 
or on the verdict: If he proceeds in the latter, the 
coſts may firſt be taxed ; copy rule and award, ſerve 
ſame and demand the ſum awarded, and coſts, in the 
ſame manner as if he meant to proceed under the rule; 
and on affidavit of ſervice of the rule, the maſter's 
allocatur thereon, a copy of the award, and demand 29 
of the money, move the court that the poſlea may be 1 Salk. 84. Hall 


liberty to fign judgment, and take out execution for By M 
the money awarded and cofis, and that the maſter 
may tax the cofts of the application ; which being 
done, draw up the rule as uſual with the clerk of 
the rules, make affidavit of the ſervice, and on no 
cauſe being ſhewn, the court will make the rule ab- 
ſolute ; draw up ſame, and apply to the marſhal for 
the poſtea, who, on producing the rule, will give it 
to you (a rule for judgment ſhould be given previous to 
the motion); then ſign judgment with the maſter 
(firſt ſtamping the poſtea) ; get the maſter to tax the 
coſts, and then take out execution. Levy for the ſum 
awarded and coſts only. x 5 5 

If the award be for a leſs ſum than the verdict, 
the 11585 may levy the equitable coſts out of the 
exceſs. | 


By ftat. 7 Fac. 1. c. 5. If any action ſhall he May plead gene- 
brought againſt juſtice of the peace, conſtable, Cc. 0 and N 
for any thing done by virtue or reaſon of his office, cent, AY oi 
he may plead the general iſſue, and give the ſpecial double colts, 


4 | matter 


\ 
$ * 
” . 2 a 
' g P 
: \ . o ' 
. —— * y re mo A Ns A NG CE SES i 236 2 — — Dn = a — 22 n — — — — — — - ö = 
— v7. 2 8 By — . 8 — — — — - a oe DE” a — — - — "oe * = 1 1 5 9 eg - ” * . — a N * 
- — — p - — 0 — — Is 4 — - —— "abc: - 563232 tag — may Mr es - 2 —_— — - n n — Y 4 2 3 Mo . < 1 , * 9 . « ö 3 
. — g CIR * 5 1 _ _ — — wy 
— o — — i a0 " " boge ——_ ” re wy, fol .» — 4 $ me. hn — p _— \ WA. e — - S 
4. — * 1 « SE er "OY Co) Ar. ” <a; IE 7 n n $9.7 FFP n y . x 8 > 
* * £ —— 2 0 — 6 wn - "0 : 8 ay Ing. rnd SE - n e « ITY e E C * Ms baby; ens —_ Ju 4 J 1 5 ere * 
' V A .» *y, TR 1 — W — * JE 3 Pal n ” "= - * "a 8 5 3 yt] *% b * — ow 92 
- Te _ , 2 0 10 a n p . r - 1 B Y * Y o L 2 * 7 A Dh 2 . 4 
s MIS A- 8 wg * N 8 E _ q 2 * 7 % 2 go” 6.195 3 3 f at a 6 : « 2 x > . Y oe WET rt * 
2 : * x ALDER Y 28 n PR N . . , . 2 e 5 , 3 Hz * 2 * - . 4 | g 
K . ge Re * y " - og on ERS - * — * e r S oo mem e * * FP 4 * 1 n 95 * * rs 9 2 3 90 WY — 3 "= £ a o - 8 
; 2 a Sar IS- l . 7 1 9 Fo 8 . 2 25 7 1 8 78 21 VOTE” * : 1 W . 5 5 
4 . 1 * - pe " 2 7 ä 8 £ "T0" 5 4 A _— * n F - n Y 4b 1 
Era g . r 5 one - . wo | — £ ne WS 5 7 S Bonn La 8 5 . ps * b = ray = 
2 * 2 = 8 — — 2 5 I wal Fug "4 vw © — 7 F. <a N . * Ye op”. +. 38 Ko *- 
* BON 50 — = WV * n 
— os 8 * _— , _ d- — . 2 i 
5 n n f 
E IR a LO EE. 


«4 
. TX: > £23; 4 5 * 1 


= — _— 
CORDLESS RN 


f 


33 
5 
* ry * 4 1 < * wo 


A TB. 


No writ to be 
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matter in evidence, and if fuch juſtice, &c. ſhall 


have a verdict, he ſhall have double coſts allow. 
ed. So if the plaintiff be nonſuit or diſcontinue, 


N. B. The judge muſt certify that he was acting in 


the execution of his office. Grindley v. Holloway, 
Doug. 307. 1 

If ſpecial verdict. But if there be a ſpecial verdict, and it appears 
that the act done was ſo done by virtue or reaſon of 


his office, the maſter may tax double coſts, though 


no certificate. Rann v. Pickins, Ibid. 308. in notes, 
No writ ſhall be ſued againſt, nor copy of proceſs 
ſued againſt any ſerved, on any ju/tice of the peace, for any thing done 
3 in the execution of his office, until notice in writing 
the execution of Of ſuch intended writ, Sc. ſhall have been delivered 
bis office, till to him, or left at his uſual place of abode, or ſerved 
noticegiven him. at Jeaſt one calendar month before the ſuing out or 
ſerving the ſame; in which notice ſhall be contained 


& the cauſe of action which the party ſuing claims 10 


& have againſt ſuch juſtice of the peace; on the back 


of which notice ſhall be indorſed he name and plate 


of abode of ſuch attorney or agent, who ſhall be entitled 


to 20s. for preparation and ſervice of ſuch notice, 
Stat. 24 Geo, 2. Co 44. /- I 


That he may That it ſhall be lawful for ſuch juſtice of the 


—_ one 42” Peace, at any time << within one calendar month after 
tender amends. ** JucÞ notice given,” to tender amends to the party 
complaining, or to his agent or attorney; and if not 
accepted, to plead ſuch tender in bar, together with 
not guilty, and any other plea with Jeave of the 


If tender ſuff- court; and if on iſſue joined, the jury ſhall find the 


cients verdict for amends fo tendered ſufficient, then they ſhall give 2 
888 verdi for the defendant ; and in ſuch caſe, or in 
caſe the plaintiff ſhall become nonſuit, or diſcon- 
tinue, or in caſe judgment ſhall be given for ſuch 


defendant on demurter, ſuch juſtice ſhall be entitled 


to the like coſts as he would have been entitled 
to, in caſe he had pleaded the general iſſue only; 
and if the jury find no amends tendered, or not 


ſufficient, and alſo againſt the defendant on ſuch 


other plea or pleas, then they ſhall give a verdict for 
the plaintiff, and damages, which he ſhall recover, 


with colts, /. 2. 
/ That 


Ich 
for 
ver; 


That 


Proceedings againſt Juffices, Kc. ä 


That no ſuch plaintiff ſhall recover any verdi Plaintiff not to 
againſt ſuch juſtice, in any caſe where the, action pegs DO 
ſhall be grounded on any act of the defendant, as fic. © 
juſtice of the peace, unleſs.it is proved upon the trial 
of ſuch action, that ſuch notice was given as aforeſaid; 
but in Gefault thereof, ſuch juſtice ſhall recover a 
verdict and colts. /. 3. | Bo | 45 

That in caſe ſuch juſtice ſhall neglect to tender If juſtice negle& 
amends, or tendered inſufficient amends before action to tender, he 
brought, he may, before iſſue joined, pay into court "3h. 2 
ſuch ſum of money as he ſhall ſee fit. .. 4. Ee,” 

That no evidence ſhall be given on the trial of Evidence not to 
any ſuch action, of any cauſe of action (except 3 
ſuch as is contained in the notice hereby directed to be as is contained 
given). 1. LL , in the notices 
| That no aQtion ſhall be brought againſt any Ad ion not to be 
conſtable, or other officer, or againſt any perſon acting brought 8 
by his order and in his aid, for any thing done in ng 10 
obedience to any warrant of any juſtice, until de- obedience to 
mand made or left at the uſual place of his abode, juſtice's — 
by the party intending to bring ſuch action, or by 1 


; 2 ; made of the copy 
his attorney or agent, in writing, ſigned by the party of the warrant, 


demanding the ſame, of the peruſal and copy of ſuch ad "*fufal 

warrant, — the ſame bath been e ne 1 
lected, for the ſpace of /zx days after ſuch demand; and 
in caſe after ſuch demand and compliance, by ſnew- 
ing the ſaid warrant to, and permitting a copy to be 
taken thereof by the party demanding the ſame, any 
action ſhall be brought againſt ſuch conſtable, &c. 
for any ſuch cauſe, without making the juſtices de- 
fendants, that on producing and proving ſuch war- 
rant at the trial, the jury ſhall give a verdict for the 
defendant, notwithſtanding any defect of juriſdiction 
in ſuch juſtice; and if ſuch action be brought jointly 
againſt ſuch juſtice, and alſo againſt ſuch con/table, &c. 
then on proof of ſuch warrant, the jury ſhall find 
for ſuch conſtable, &c. notwithſtanding ſuch defect 
of juriſdiction z and if the verdi& ſhall be given 
againſt the juſtice, that in ſuch caſe the plaintiff 
mall recover coſts, to be caxed, fo as to include ſuch 
colts as ſuch plaintiff is liable to pay to ſuch defend- 
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ant or deſendants, for whom ſuch verdict ſhall be 
found. /. 6. | | 


Where the judge Where the plaintiff ſhall obtain a verdict, in 


wall certify the caſe the judge ſhall in open court certify on the back 


— ag of the record, that the injury was wilfully and mali- 


- committed, Cciouſly committed, he ſhall be entitled to double 
— wag coſts. J. 7. | HE te 


cover double 
coſts. 5 


| Limitation of No action ſhall be brought againft any juſtice for 


actions. any thing done in the execution of his office, or 


againſt any con/lable, head=berough, or other cer, or 


perſon acting as aforeſaid, unleſs commenced “ within 
„ ſx calendar months after the act committed.” ſ. 8. 
The form of Purſuant to an act of parliament made and paſſed 


the notice in the 24th year of the reign of his late majeſty . 


inſt the juſ- 
3 — king George the ſecond, intituled, An ad for ile 


_ _— rendering juſtices of the peace more ſafe in the exe. 
againſt them on cution of their office ; and for indemnifying conſtables 
a diſtreſs war- and others acting in obedience to their warrants;” 
rant. This is to give notice that a bill of Middleſex is in- 
' tended to be ſued out of his majeſty's court of King's 

Bench, againſt you and one J. V. at the ſuit of D. 

M. in a plea of treſpaſs, for that you and the ſaid 


Here you are th, J. I. on the 28th day of September, in the year of 


ſet forth th , 
* — our Lord 1 791, with force and arms, broke and en- 


tered the dwelling- houſe of the ſaid D. M. ſituate, 
ſtanding, and being, in the pariſh of Chriſt Church, in 
the county of Midadleſex, and ſtayed and continued in 
the ſaid houſe for a long time, to wit, for the ſpace 

of ſix hours; and during that time greatly diſturb- 
ed the ſaid D. M. in the peaceable and quiet poſ- 
ſeſſion and occupation of his ſaid houſe, and ſeized, 
took, and carried: away the goods and chattels fol- 
lowing, to wit, one oval mahogany tea-table (here (et 
forth the goods) of the ſaid D. M. of the value of 
51. there then found in the ſaid dwelling-houſe, and 
converted and diſpoſed thereof to your own uſe, to 
the damage of the ſaid D. M. of 101, Dated the 230 
day of Oeber 1791. 3 


To 


Proceedings againit Officers of Exrife, &c — 657 


To A B. eſq. one of his V. C. attorney for 
majeſty's juſtices of the the ſaid D. A. 
peace for the county of | . 
Aidliſar. 
Mr. F. V. | Us 
Whereas on or about the 28th day of September Notice to the 
1787, you entered into and upon the dwelling-houſe conftable ts 
of D. A. &c. and then and there made diſtreſs of, pa agen. 4 
took, ſeized, and carried away an oval mahogany 
tea table, the property of the ſaid D. M. under 
colour and pretence of ſome warrant or warrants of 
| ſome juſtice or juſtices of the peace, impowering you 
ſo to do: Now, in purſuance of an act of parlia- 
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| ment paſſed in the 24th year of the reign of his late 
7 majeſty king George the ſecond, for rendering juſ- 
15 tices of the peace more ſafe in the execution of their 
* office, and for indemnifying conſtables and others 
þ ating in obedience to their warrants; I do hereby, 

| on the behalf of, and as attorney for the ſaid D. AH. 
* demand the peruſal and copy of all and every war- 
1 rant and warrants, under and by virtue of which, 
), you entered, ſeized, and made diſtreſs of and car- 
id ried away the ſaid oval mahogany tea-table as 
of zforeſaid, © 

n- To Mr. J. V. of, Ge. 

te, | | . C. attorney for 


n a | the ſaid D. A. 


Proceedings againſt Officers of Exciſe, &c. 


By flat. 23 Gee. 3. chap. 70. ” 30. it is en=-From Aug, r, 
ated, That after the 1ſt day of Augu/? 1783, no 1783, officers 
writ ſhall be ſued out againſt, nor a copy of 3 
proceſs ſerved upon, any officer or officers of exciſe, their office until 
or againſt any perſon or perſons acting by his or their ter a month's 
order, and in his or their aid, for any thing done in“ 
the execution of, or by reaſon of his or their office, 
until e one calendar month next after notice in writin 
* ſhall have been delivered to him, or left at the uſual 
place of his abode, by the attorney or agent for the 
* party who intends to fue out ſuch writ or proceſs as 

| Uu „ aforeſaid ;” 
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© aforeſaid;” in which notice ſhall be clearly and 

Paticulzre to be explicitly contained the cauſe of action, the name 
— * and place of abode of the perſon who is to bring ſuch 
& attorney or agent, and a fee of 20s, be paid for 

preparing and ſerving ſuch notice, : 

Officers my , That it ſhall be lawful for any of the ſaid officers, 
tender amends. e. to whom ſuch notice ſhall be given, at any 
time within one calendar month after ſuch notice ſhall 

have been given, to tender amends to the party com- 

plaining, or 16 bis or her agent or attorney, and if not 

| accepted, to plead ſuch tender in bar, with not 

If amends ten- guilty, and any other plea; and if, upon iſſue joined, 
dered be ſuffi- the jury find the amends tendered ſufficient, then 


Edt. SHR they ſhall give a verdict for the defendant; and in 


to be given for * | A ; 
the defendant, Caſe the plaintiff ſhall become nonſuited, or diſcon- 


_— 3 tinue, or in caſe judgment ſhall be given for ſuch 
2 to colt defendant, on demurrer, then ſuch defendant ſhal 
be entitled to the like coſts as he would hare been 
entitled to, in caſe he had pleaded the general iſſue 
only; and if upon iflue ſo joined, the jury ſhall find 
no amends tendered, or not ſufficient, and alſo 
againſt the defendant in ſuch other pleas, then they 
ſhall give a verdi& for the plaintiff, and damages, 
with colts, /. 31. | 

No evidence of That no plaintiff, in any caſe where an action 
ee ro, {ball be grounded on any act done by the defendant, 
duced, e ſhall be permitted to produce any evidence of the 
what is contain- eauſe of ſuch action, except ſuch as ſhall be contained 
ed in the notices in the notice to be given as aforeſaid, or ſhall recover an 
| verdict againſt ſuch officer, or perſons acting in his 
aid, unleſs he ſhall prove on the trial of ſuch action, 
that ſuch notice was given, and that in default of ſuch 
proof, the defendant ſhall recover a verdict and 

| colts. /. 32. | 255 
Defendant my That in caſe ſuch oſſicte, &c. ſhall neglect to 
pay money into tender amends, or tendered inſufficient amends, be- 
TIN fore the action brought, it ſhall be lawful for hin, 
before iſſue joined, to pay into ſuch court, ſuch ſum i 

money as he ſhall ſee fit. ſ. 33. 1 

Limitation of That if any a&tion ſhall be brought againſt an 
actions. perſon for any matter done by any officer of 2 5 
| DE ns , 0. 


& action, and the name and place of abode of the 


againſt him, upon dea;urrer, then defendant ſhall Treble cofts, 
a to have treble coſts. /. 39. | | 
You having on the 12th of March inſtant, as an Notice to be 
officer of his majeſty's exciſe or cuſtoms, ſeized, siven. 
un taken, and carried away a large quantity of ſnuf, 
to wit, one hundred pounds weight of rappee fnut, 
n the property of B. C. of, &c. tobacconiſt: I do 
108 therefore (according to the ſtatute in ſuch caſe lately 
on | Uu 2 made 


Proteedings againſt Dfficers of Exrife, &c. 659 1 
ec. in execution of their office, ſuch action ſhall be 1 
brought within three months next after the cauſe of 5 { 
a2i;n ſhall ariſe, and not afterwards, and ſhall be JED 
laid and tried in the county and place where the fats 1 
were committed, and not in any other county or place; 1 
and the defendant may plead the general iſſue, and Generali iſſue. 1 
) give the ſpecial matter in evidence; and if the 1 
plaintiff ſhall be nonſuited, or diſcontinue; or if, 1 $38" 
upon a verdict or demurrer, judgment ſhall be given 1 
x againſt the plaintiff; the defendant ſhall recover Treble coſts, 9 N 5 
ö treble cls, ſ. 34. . 2 13 
t By ſtat. 24 Geo. 3. c. 70. it is enacted, That all All the reguls- 1 j 
5 and every clauſe, matter, and regulation, contained 3 L. 17 F: 
a in ſtat, 23 Geo. 3. c. 70. touching and concerning touch'ng a8 ion 1 
in any action to be brought againſt any officer or offi- to be brought FR 
4 cers of the exciſe, or againſt any perſon or perſons e we _— | £730 
ch acting by his or their order, and in his of their aid, others, extend | 
ll for any thing done in the execution of, or by reaſon to officers of the : 
* of his or their office, or any proceeding thereupon, cuſoms, Ge. 4 
ue ſhall be extended to all actions to be brought againſt © 4 
nd any officer or efficers of the cuſtoms, or againſi any per- F 1 
Iſo fon or perſons acting by his or their order, and in his or '"Y 
Ie} their aid, for any thing done in the execution of, or by W 
zes, reaſon of their offite, and ts all proceedings in every ſuch 1 
ö action, in as full and ample manner as if the officers 1 
10n of the cuſtoms had been named and included in the + 
nt, ſaid act. /. 35. oo | *F 
the That fuch action is to be brought within three Limitations of 1 
ined months next after the matter or thing done; and fhall be actions. 4 
an) aid in the proper county; and the defendant may - 925 4 
is plead the general iſſue, and give this act and the general iſſue. if 
ion, ſpecial matter in evidence; and if a verdict ſhall paſs B 
ſuch for the defendant, or the plaintiff ſhall become non- [ 
and fuited, or diſcontinue, or judgment ſhall be given [Is ; 
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made and provided), as attorney for the ſaid B. C. 
hereby give you notice, that | ſhall at, or ſoon after, 
the end of ene calendar month from your being ſerved 
with this notice, ſue out of his majeſty's court of 
King's Bench at Meſiminſter, a certain writ of our 


lord the king, called a latitat, againſt you for the ſaid 


treſpaſs ; and ſhall proceed thereon to judgment ac- 
cording to the rules and practice of the ſaid court, 


Dated this day of 1791. | 
V To Mr. S. C. and A. H. Yours, G. 
Notices of Motion. 


In many caſes I have obſerved that no notice is 
neceſſary where there is to be a rule to ſhew cauſe in 


ſtrictneſs; yet in ſome caſes, in order to ſtay pro- 


ceedings, it may be neceſſary ; therefore I ſhall give 
precedents of different notices. 5 
Notice not to You having been ſerved with a copy of a latitat, at 
appear 8 = _ of _ n e N. C. and 
: * N. on the ay o laſt, to appear 
A 7th day of "FAY ee by your Aiden 
= in his majeſty's court of King's Bench, and the ſaid 
writ not being returnable, I do hereby give you 
notice not to appear thereto, there being a miſtake 
in the ſaid writ. Dated this firſt day of November 
1791. Your's, &c. 3 
To ſet aſde an Take notice that this honourable court will be 
interlocutory moved to morrow, or as ſoon after as counſel can be 
6 heard, that the interlocutory judgment ſigned in this 
cauſe may be ſet aſide for irregularity, with coſts to 
be taxed by the maſter, and in the mean time all 
proceedings be ſtayed. Dated, Qc. 


To ſet afide Take notice, that this honourable court, Oc. 
— and that the interlocutory judgment ſigned in this cauſe, 
* and the writ of inquiry executed thereon, may be 


ſet aſide for irregularity, with coſts to be taxed by 
the maſter, and in the mean time all proceedings be 
ſtayed, &c. 2h „„ 
To ſet ade the Take notice, that this honourable, court, &c. 
judgmeat and that the judgment figned in this cauſe, and the 
| execution 


oy oo» os mow 


Dated, &c. 


Notices of Potion. | — 


execution iſſued and executed thereon, may be ſet execution exe- 
aſide for irregularity, with coſts to be taxed by the my and that 
maſter, and that the ſum of 500. levied and paid into S. 3 
the hands of the ſheriff f Middleſex, may be reſtored 

to the above- named defen lan-, and the ſaid ſheriff , 

retzin the ſame in his hands, until the further order 

of this court, and in the mean time all further pro- 

cerdings be ſtayed. Dated, &c, 

Take notice, that this honourable court, E&c. To file common 
for a rule to ſhew cauſe why the defendant ſhould bail. 
not be permitted to file common bail in this cauſe, 
and in the mean time all proceedings be ſtayed. 

Dated, Cc. 

Take notice that this honourable court, Cc. To ſet aſide all 
to ſhew cauſe, why all the proceedings in this procredings for 
cauſe ſhould not be ſet aſide for irregularity, and tn: 
in the mean time all further e be ſtayed. 


Take notice, that this beende court, Cc. To thew cauſe 
for a rule to ſhew cauſe why it ſhould not be a 3 
referred to the maſter to compute the principal and g the mages 8s 

1 
intereſt due upon the bond in queſtion, and why, compute prinei- 
upon payment thereof, together with the coſts to Pal and intereſt 
be taxed by him, the ſaid bond ſhould not be de- 
livered up to the defendant to be cancelled. Dated, 

Te ; 

Take notice, that this honourable court, Cc. for Fo hhew ceuſe 
a rule to ſhew cauſe why the judgment figned in this 2 6 
cauſe ſhould not be ſet aſide for irregularity with _ = e 
. 0 p „ Þ An- 
colts, and why the plaintiff ſhould not anſwer the tif anſwer the 
matters of the affidavit, and in the mean time all goa of the 
proceedings be ſtayed. Dated, &c. N 

That this honourable court, c. why the bail- To bes cauſe 
bond alßgned in this cauſe, and the proceedings why the bail- 
thereon, ſhould not be ſet aſide with coſts to be rockin | 
taxed by the maſter, and in the mean time all thereon, ſhould 
proceedings be ſtayed. not be ſet afide, 

Jake notice, that this honourable court, Ec. why Why the writ 
the writ of Jatitat iſſued in this cauſe ſhould not bn ſhovid net Bs 

quaſhed, and 
quaſhed, and why the plaintiff ſhould not pay this Is 


colts of this ER and that the plaintiff may matic, 
Uu 3 Es 
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ra the ſheriff to 


retain money. 


A redreſs for 


erroneous judg- 


men's is by writ 


of error, 


Notites of Potion. 


anſwer the ſeveral matters mentioned in the aff. 
davit. | 7; 
Take notice, that this honourable court, &, why 
the judgment in this cauſe, and the execution exe. 
cuted thereon, ſhould not be ſet aſide for irregy. 
larity; and why the money paid into your hands 
ſhould not be reſtored to the defendant, and that in 
the mean time you retain the ſame until the further 
order of this court. 

* 


Error. 


HE principal method of redreſs for erroneous 
judgments in the king's courts of record, is 
by writ of error to ſome ſuperior court of appeal ; 
and lies for ſome matter of law ariſing upon the 
face of the proceedings; ſo that no evidence is re- 


quired to ſubſtantiate or ſupport it; and there is no 


Formerly 
brought for 
trivial miſtakes, 


Error lies from 


inferior courts, 


Se. in this 


. court, 


method of reverſing an error in the determination 
of facts, but by an attaint, or a new trial, to correct 
the miſtakes of the former verdict. | 

It appears that after verdidts and judgments upon 
the merits, they were frequently reverſed for {lips 
of the pen or miſpellings; and juſtice was per- 
petually entangled in a net of mere technical jargon, 
The legiſlature hath therefore been forced to in- 
terpofe, by no leſs than twelve ſtatutes, to remedy 
theſe opprobrious niceties : and its endeavours have 
been of late ſo well ſeconded by judges of a more 
liberal caſt, that this unſcemly degree of ſtrictneſs is 
almoſt cutirely eradicated, 1 

A writ of error lies from the inferior courts (of 
a judgment given in a county palatine, Dy. 321. 
cinque ports; Wales in a real action, by ſtat. 25 
H. 8. c. 3. ; in ejectment, Med. 248. ; againſt a 


peer attainted before the lord high ſtewardy 1 Ler. 


149. ; on a judgment at the ſeſſions of Old Bailey, 
by commiſſion, 2 Lecn. 107.; or of a judgment 


upon the plea roll in chancery, Dy. 315.) into this 


cout, 


court, in debt, detinue, covenant, account, caſe, tor lies in the 


ccurt do not firſt commence therein by bill, but by 2 b original, 


caſe out of the general rule laid down by the ſta- 


424.; and upon hearing the matter of law, in 


e 
2 . 12 1 


* 


error. 663 
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court, and not into the Common Pleas. So it lies 
in this court, of a judgment in the Common Pleas. 
1 Roll. 744. 4 Int. 22. From proceedings in this From this eourt 


N 
29992 ” = x ns 4%; 
TERS l n >" ot 
= 


2 S =» X E 1 
treſpaſs, or ejectment, originally begun therein by ok e 


bill; and alſo on an action gui tam *, it lies to the a 7.114 4. Statt. 
Court of Exchequer Chamber, before the juſtices of Deng. 350. 
the Common Pleas, and Barons of the A 

and from thence aiſo to the Houſe of Lords, Stat. 

27 Eliz. c. 28. But where the proceedings in this If proceedings 


geht > i e lies in the 
original writ ſued out of Chancery, this takes the ore Lords, 


tute; ſo that the writ of. error then lies, without 
any intermediate ſtage of appeal, direAly to the 
Heuſe of Lords, the dernier reſort for the ultimate 
deciſion of every civil action, 1 Sand. 346. 1 Sid. 


which the error is aſſigned, reverſe or affirm.the 
judgment. | : 2 

From the proceedings on the law fide of the Exchequer, 
Exchequer, a writ of etror lies into the Court of | 
Exchequer Chamber, and from thence to the Houſe of 
Peers. But no judgment given by either are final, 
ſave only the Houſe of Peers, to. whoſe judicial de- 
ciſions all other tribunals muſt therefore ſubmit and 
conform their own. | | 
It does not lie in the Exchequer Chamber on an Scire facias, 
award of execution on a ſcire factas only, but the 
writ muſt alſo include the judgment in the former 
action. Andr. 287, Nor in a ſcire facias againſt 
bail. '2 Cro. 171. 384. Cro. Car. 300. 

This writ of error iſſues out of the Court of From whence 
Chancery, to authorize the judges to affirm or re- the welt iſſues. 
verſe the judgment given: and all parties againſt whos may have 
whom judgment is given, ought regularly to join, this writs 
3 Med. 134. Carth. 7. If judgment be againſt 
two, and one brings error, it is bad, even though 
the other is dead, if it does not appear on tecord; 
but if it does, then the ſurvivor may bring error, 

Str. 233. If againſt three executors, though they 
"WS 4 | plead 
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What writ is to 
deſctibe. 


Privy, | 


Error. 


plead ſeparately, all three muſt join. 1 Wilſ. 88. 
2 Str. 977. But if one makes default, he may be 
ſevered. Mod. Caf. 40. If two join in error, and 
one will not aſſign, the court will give the other 
time to ſummon and ſever. Str. 5783. The writ 
muſt deſcribe the ſuit by the names of all the parties. 
Str. 682. And a party may have error, though he 
was not an original party; as tenant by voucher, 
or reſceipt, 1 Ro. 747. So by him whois privy : 
as by the heir. F. N. B. 21. 2 Cre. 160. By 
an executor or adminiſtrator. F. N. B. 21. So 
by a privy in eſtate; as by him in reverſion or re- 
mainder, after a term for life or years, when de- 
termined, 1 Roll. 748. Dy. 16. Tenant in re- 
mainder may bring error againſt a common reco- 


very, where tenant in tail, vouchee, died before the 


Bail. 


hall be ſued. 


Nonſui t. 


Rut will not 


Aduaſp it if 


brought on 2 gut 
tam action te- 
turnable in Exch, 


judgment. 1 Burr. 410. But it muſt be by ſuch 
privy as has bencfit by the reverſal. 1 Rell. 747. 
Bail fha'l not have error of a judgment againſt the 
principal, though joined with him. 1 Lev. 137. 
Cro. Car. 408. 575. It cannot be taken out in the 
name of the caſual ejector. 2 Burr. 756. 


Agrinftwbomit Error ought to be ſued againſt all the parties to the 


recovery. So againſt any who was party, or privy to 
the judgment: and if any who was, has now no- 
thing, yet he ſhall be named a defendant in error, 
F. N. B. 18. ; | 
The common pleas have held it will not lie on 3 
judgment of nonſuit, therefore the court will on mo- 
tion for liberty to take execution out, grant it, Vide 


Box v. Bennett. H. Black, Rep. 432. 


Of quaſbing Error. 


It ſeems a writ of error may be quaſhed being 
brought by one defendant only, of a judgment againſt 
10, and laid to the damage of one. Brewer v. 
Turner, 1 Str. 233. 8 Mid, 305. 5 Med. 338. 
Salk. 319. 2 Str. 1110. by this cruit, 

But where a writ of error was brought on the 
ſtat, of uſury, returnable in the Exchequer Chanber; 


2 
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the court held, that this application cught_to be 
made to the Court of Chancery, or to the Exchequer 
Chamber, where it is returrable. Lloyd qui tam v. 
Skutt, Dougl. 352. And there it is ſaid on applica- 
tion to the Chancery, that court refuſed to entertain. 
the queſtion, but the court of Zxchequer held that 
the writ cf error lies to that court, | bs 
If an attorney defires time, and ſays he will not 17 error is fued 
bring a writ of error, notwithſtanding which he 9ut 2gaiaſt good 
does, it wiil be quaſhed on mation; the court. _ 
conſidering it as ſued out againſt good faith, Cates 
v. ell, 2 Term Rep. 183. If it bears teſte before 
judgment, it is good. Vent. 258. | | | 
By 18 El. c. 14. After verdict, no verdict ſhall be Judgment ſhall 
ſtayed or reverſed for want of a warrant of attorney, 3% be Rayet, on 
nor for variance or form in any writ, original or n form betucen 
judicial, or want of writ original or judicial: but original and 
this extends not to indictments. Nor, by 21 Fac. 1, declaration. 
c. 13. after verdict, Sc. for variance between the Nor between 
original writ or bill, and the declaration, plaint or original and bill, 
demand, in form only; except appeals or indict- 
ments; nor for want of an averment of the parties 
life, ſo as it be proved he or they be in life, or 
awarding any venire, habeas corpora, or diſtringas to A Hab. corp. ven. 
wrong office upon any inſufficient ſuggeſtion ; or that 4%. &e. 
the viſne was miſawarded, fo as ſome place is rightly | 
named ; or for miſnaming any of the jurors in fir- 
name or addition ; or for want of any return to any 
of the writs, ſo as a panel is returned and annexed, or 
that the officer's name is not ſet to the return; or by 
reaſon that the plaintiff in eje&ione firme, or in any 
perſonal action be under age, appeared by attorney, and 
the verdict paſſed for him; but this does not extend 
to actions on penal ſtatutes, felony, Cc. | 
17 Car, 2. c. 8. enacts, That in all a&ons real, Death of either 
perſonal, or mixt, the death of either party between pry EM 
ver dict and judgment ſhall not be alledged for error 3 — 
nor for lack of form or other matters, not againſt 
the right of the ſuit, or whereby the iſſue or ttial is 
altered. 3 
By 4 Ann. c. 16. all the flat. of jeoſails ſhall 
extend to judgments on confeſſion, nihil dicit, non 
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' for variance, &c. 


ſum informatus, &c. ſo as there be an original 
uit, or bill, and warrants of attorney duly filed, 
209775 7 | | 
After verdict no By 5 Geo. 1. c. 13. After verdict, judgment 
—_— ” ſhall not be ſtayed or reverſed upon a writ of error, 
5 any defect in form or ſubſtance, in any bill, 
or ſubſtance, in writ, original or judicial, or any variance in ſuch 
any bill, Sc, or grits, from the declaration, or other proceedings, , 
ect, 1. 8 | 

Within what 7 Such writ of error to be brought and proſecuted 


time to be with effect within twenty years. 10 C11 J. 3. 
brought, c. 14. 8 , 


3 If the parties confeſs that the writ of error is 
brought purely brought purely for delay, the court will interfere, 
for delay. and will not permit them to abuſe the forms of juſ- 


tice, Therefore, pending error, an action was 
brought and rule obtained to ſtay the proceedings; 
.on ſhewing cauſe it appeared that the defendant and 
his attorney had declared that they would delay the 
plaintiff as much as poſſible by bringing error, if he 
did not comply with the terms propoſed. Rule 

diſcharged, Pool v. Charnock, 3 Term Rep. 79. 
If parties are to But where in a like motion it was ſhewn by 
be refrained plaintiff's attorney, that he offered to waive the 
le” * judgment, if the attorney for the defendant would 
giſlature muſt point out any error, which was refuſed; Lord 
interferes, Kenyon ſaid, that the rule muſt be abſolute, If it 
were fit that parties ſhould be reſtrained from bringing 
writs of error, the legiſlature muſt interfere. But by 
the conſtitution of this country, every ſubjeR has a 
right to have his cauſe reviewed by a court of error. 
In this caſe perhaps the defendant's attorney might 
not know whether there was error or not, Chriſtie 
v. Richard/on, 3 Term Rep. 79. 


In what caſes I error be brought after verdict, he that brings it 


— * muſt find ſubſtantial bail, according to the ſtatute of 


oe canantios 3 Jac 1. c. 8, which enacts, That no execution 


may iſſue, | be ſtayed by any writ of error, to be ſued for 
| the reverſing of any judgment given in any action or 
bill of debt, upon any ſingle bond for debt, or upon any 


obligation, with condition for payment of meuey only, 


- " = Error. 


or upon any action or bill of debt for rent, or upon 
any contract ſued in any court of record at e- 
minſter, &. unleſs ſuch perſon, with two ſufficient 
ſureties, ſhall firſt be bound unto the party for whom 
ſuch judgment is given, by recognizance to be 
acknowledged in the fame court, in double the ſum 
adjudged to be recovered by the ſaid former judg- 
ment, to profecute the ſaid writ of error with ect; 
and alſo to ſatisfy and pay (if the ſaid judgment be 
affirmed) all ond ſingular the debts, damages, and coſts 
adjudged upon the former judgment : and all coſts and 
damages to be alſo awarded upon the delaying of exe- 
culton. | 155 
By the nature of this recognizance the bail cannot Cannot render, 
render to priſon the plaintiff in error in diſcharge of | 
themſelves, though he become a bankrupt, nor are 
they intitled to relief. 1 Term Rep, 624. South- 
cote v. Braithwaite 5 | | 
No execution ſhall be ſtayed in any of the courts No execution to 
of Meſiminſter, &c. upon any writ of error, after oy 6 
verdict and judgment in any action of debt on the chat, unleſs bail 
ſtatute 2 Ed. 6. for not ſetting forth of tithes; nor nor action on 
in any action upon the caſe upon any promiſe of pay- e caſe, Ge, 
ment of money, actions ſur treuer, covenant, detinue, 
and treſpaſs, unleſs ſuch recognizance ſhall be firſt 
acknowledged. 13 Car. 2. /. 9. 5 
Set. 11. provides, That it ſhall not extend to Not to extend to 
actions popular, or on penal ſtatutes, indictments, Popular aQiona, 
c. other than the ſtatute of Ed. 6. e 5 
By 16 & 17 Car. 2. c. 8. . 3. No execution No execution to 


ſhall be ſtayed after verdie? and judgment in any per- in An aden 


ſenal aclſ ion whatſoever, unleſs a recognizance be en- perſonal, ucleſs 


tered into according to the 3 Jac. I. c. 8.“ dail. 

This does not extend to any writ of error to be Not to extend ta 
brought by any executor, &c. nor to any action eecutots. 
popular or penal (except debt for tithes). Se. 5. woe 

That in writs of error on any judgment after ver- In dower and 
dict, in dower, or ejedtione firmæ, no execution ſhall c fee ge 
be ſtayed, unleſs the plaintiff ſhall be bound in ſuch plaintiff himſelf, 
reaſonable ſum. as the court ſhall think fit; with con- 
dition, that if judgment ſhall be affirmed, or the wy 
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be diſcontinued, in default of the plaintiff therein ; 
that the ſaid plaintiff be nonjuit, that then the plainti 
* ſhall pay ſuch caſis, damages, and ſums of money, as 
Holl be awarded after ſuch judgment affi med, diſcon- 
| tinuance or nonſuit had. Sed, 3. 
Two years values A recognizance in error in ejectment ought to be 
in the value of two years rent due. Vide 4 Burr. 
2501. Barnes 103. and double coſts, hid. 


Tos fureties, if The defendant may give wo ſufficient ſureties if he 


be ap pleaſe in cjedtment. 
Execotors,where If judgment be againſt an executor or adminiſtra- 
— tor de bonis propriis, and he brings error, he muſt 
mull put in bail, po in bail, and pay coſts on affirmance ; but if 
Ju*gment be de bonis tetatoris only, he ſhall neither 
piu in bail nor pay cofls, 1 Lev. 245. 1 Sid. 368, 
ſin cer en et On a judgment in debt on a bond in hs penalty 
bons, bail bound Of 147O/. it was moved to juſtify bail, each in 
in the ſom te- 1470/.; on the other fide it was inſiſted, that the 
pn pe wa 2 bail ought each of them to. juſtify in double the ſum 
4 the judgment was given for; but per curiam, The 
ſum recovered is double the debt really due; and it 
is ſufficient for the bail to juſtify ia 1470. 1 Will. 
| 213. Mor v. Lynch. 
Bonds that There muſt be bail on a bottomry bond, Str. 476.; 
require bail. on a ſecond writ of error, ibid. 527. ; alſo on a bond 
| given for the payment of 5col. being the ſum men- 
tioned in certain indentures, ibid. 959.; on bond 
for 3001. mentioned in a ſurrender of a copyhold, 
by way of mortgage, wherein judgment had paſſed 
by default, Barnes 78. ; upon a bond conditioned to 
pay ſo much as I ſhall appoint. 1 Lev. 117. A 
bond given by 4. to B. to pay a ſum certain (the 
debt of C.) by inſtalments, the laſt whereof is 
ſtill future, is an obligation for payment of money 
only, and within the ſtat. 2 Burr, 746. Chauvet 
x V. Afray. | 
Bonds that But not on a bond for performanoe of covenants, 


' require no bail, Barnes 72. 3 nor if conditioned to pay for ſo much 


beer as ſhould be delivered to S. not exceeding 100/. 
after judgment upon demurrer, Str. 1190. 1 Wil. 
19. ; nor _ a bond for performance of an award, 

or 


Error. 


or on an obligation to indemnify; agreed by counſel 

on both ſides. Com. Rep. 322 | 4 | 
Error on a bond, conditioned that V. G. was Bond for 

bound wich the defendant, for his debt, by bond of 229ther's deb:. 

the ſame date, to pay 511. 10s. to Lat. Ridley, | 

zoth October, in diſcharge of the recited obligation; wh 

it was held that bail ought to be given.  Comyn's 
Rep. 321. Huddy and Us. v. Gifford, 


Bail ſhall be given in an action of debt on the Bail an by, 
judgment againſt the principal, notwithſtanding a 8e 12 d. 
of error, if no bail in the original actian, ——5 3 
wiſe not. Com. Rep. 556. . 5 writof error n 

4 - | brought, 

But bail is not requiſite on bringing a writ of error When na 
on judgment in an action of debt, founded on a prior '<qvifite, 
judgment. 3 Burr. 1545. Biddleſon v. Mbytel. | 
Nor on judgment in an action of debt upon a re- 
cognizance of error. id. 1565. It does not ap- 
pear this was determined, | | 


How to ſue out a Mrit of Error uton a Fudgment 3 
in the King's Bench by bill, returnable in the | 
Exchequer Chamber, | | 


the venue is laid (whoſe office is the corner of Curſi- the precipe, and 
tor-/treet, Chancery lane), he will make out ſame by ness“ 
private ſeal or otherwiſe ; pay, without private ſeal, — 
11, 25.; $5. 64. more if a private ſeal ; when ſea]- 
ed, take it to Mr, Parry's office Tanfield Court, Ten- 
ple, who will make out a note of allowance on a 
piece of paper, pay for ſame 2/, make a copy, ſerve 
it on the attorney, for the plaintiff in the original 
_ aQtion, and at the ſame time ſhew him the original, 
and fron that time it is a ſuperſedeas of all proceedings 
1 in 


Ls 


670. nur . - 


* 


Allowance a in the original action, provided it be regularly fol- 
ſuperſedear from lowed up. = 55 e 8 
3 „E All writs of error, returnable before the juſtices 
error returnable Of the common bench and the barons of the ex- 
in exchequer chequer chamber, ſhall without delay be delivered 
3 rg to the clerk of the errors for the time being; and 
the error. that no perſon ſhall be bound to forbear ſuing out 
| execution, on pretence of any ſuch writ of error, 
before the writ ſhall be delivered to the clerk of the 
errors. R. E. 36 Car. 2. | | 


Within what time Bail to be put in. 


Bail to be put In cafes where ſpecial bail is required, unleſs the 
An within 4 days plaintiff upon ſuch writ of error ſhall, within four 
days after the delivery thereof to the clerk of the errors, 
put in bail according to law, the defendant may 
proceed to execution, notwithſtanding ſuch writ, 
| K. E. 36 Car. 2. Vide E. 16 Car. 2. | 
When it is a Judgment ſigned zoth April, plaintiff ſued out a 
Juperſedeas, ff. fa. 3d of May, awrit of error was allowed and 
ſerved on the agent, and on the under-fſheriff the 
Sth of May; the ſheriff entered the fame day, but 
after the ſervice of the allowance : No bail in error 
was put in. Rule why J. fa. executed, ſhould not 
be ſet aſide for irregularity, diſcharged. Afhburft J. 
If the writ of error had been followed up imme- 
diately by the plaintiff in error regularly putting in 
bail, it would have operated as a ſuperſedeas, but no 
bail having been put in, the writ of error became a 
nullity, therefore no foundation for the application. 
Lane v. Bacchus, 2 Term Rep. 45. ey 
Bill tobe put in On 25th May a verdict was given for the plain- 


| within 4 days tiff; a writ of error was allowed on the 31ſt. The 


after final 


| . ſame. day a copy of allowance was ſerved; final 


without refer- judgment was not ſigned till 14th of June, and 
ence to the time execution iſſued ſame day; within 4 days after 
3 or which bail was put in. The queſtion was, if the 
g copy, * , | 

allowance and ſervice, was a ſuperſedeas; and on 

motion to ſet aſide the execution, Buller J. ſaid, 

As to the praftice which has been obtained in ſuing 

64 A | out 


Error. 1 


out a writ of error before judgment ſig ned, it happens 
jo almoſt all caſes that the writ is ſued out before 
judgment is actually figned ; becauſe otherwiſe ex- 
ecution would iſſue inſtantly: and the court have 
gone ſo far, that if a writ of error is ſued out, and 
the plaintiff will not ſign judgment, till after the 
return of the writ, in order to avoid the effect of 
it, and then ſues out execution, the court will ſet it 
aſide. The allowance of a writ of error, in the 
general courſe of practice, is not ſerved till final 
judgment is actually ſigned; and the words of the 
| rule apply to that. The rule requires bail to be put 
in within 4 days after the allowance ; but there is no. 
opportunity of putting in bail, before judgment is 
ſigned. As to the defendant being too ſoon in ſerv- 
ing the copy of the allowance, it makes no differ- 
| ence, for it only operates as an allowance from the | 
time of ſigning judgment. The ſervice of the al- Service of allo 
lowance, is only material to bring the party into auce is to bring 
contempt, if he proceeds to ſue out execution after- MW PITS 
wards; for the allowance of the writ of error is hb 
itſelf a ſuperſedeas. Rule abſolute. 1 Term Rep. 
279. Jacques v. Nixon. | 
A writ of error being allowed (and bail given, 
when bail is required) it, ſhall be a ſuperſedeas of any 
ſubſequent execution. 1 Salt. 321. It is a ſuper- 
ſedeas if allowed, though ſued out before judgment. 
Morſoot v. Chivers, Str. 631. And no contempt is 
incurred by taking out execution till after notice. 
If the execution is executed before error allowed, 
or notice, there ſhall be no reſtitution, 1 Salt. 321. 
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How to put in Bail. 


Take the names of the bail and additions, on A Hos to put in 
piece of plain paper, to the clerk of the errors, who bail. 
will enter them in his book; appoint him to meet 
| you at the judge's houſe or chambers for the pu- 
poſe ; bring the bail, and then he will take the re- 
cognizance; pay him at chambers 1/. 5s. 6d. at 
Wifmin/ttr 3s 44. more; notice muſt be given to 
: LY plaintiff's 
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dother caſes, 


| | F 


| plaintiff's attorney of their being put in, urſuant to 

1 | R. M. 5 V. H. 1 N | = FN 
19 Error. CL. D. againſt £ Bo: 
Notice of bail. Take notice that ſpecial bail was this day put in 


upon the writ, of error brought in this cauſe, with 
the clerk of the errors, before the honourable Mr. 
Cannot be taken Juſtice Buller, at his chambers in Serjeant's+ Inn, 
defore a cm-. Chancery Lare, London, and their names are F K. 
—— of, Sc. chymſt, and G. H. of, Sc. baker. Dated, 
Sc. Yours, &c, G. H. attorney for plaintiff in 
error. To Mr. A. K. attorney for the defendant, 
The plaintiff has four clear days to put in bail in 
error after ſigning of the judgment. Monday the 
judgment was ſigned, Friday execution taken out, 
held bad, for execution ought not to have iſſued till 
Saturday, Bennet v. Nicholls. 4 Term Rep. 121, 


4 Of excepting 1 the Bail, 


How txeeption If the bail are not approved of, the defendant in 

to be entered. error may have a rule for better bail, which is ob- 

tained at the clerk of the errors; ſerve a copy, and if 

the bail do not juſtify, or better bail be put in within 

four days after notice of the rule, the plaintiff in the 

original action may take out execution; but the writ 

of error ſtill remains, and ne plaintiff in error may 

proceed on his writ, to reveiſe the judgment not- 
withſtanding, | 


| 8 * If the defendant ſhall not except to the bail for 


twenty days, in ſuſficiency thereof within 1wenty days next after notice 
8 thereof given to him or his attorney, then ſuch re- 
gon ſhall be allowed. R. M. 5 W. & H. 
f a rule for better bail be ſerved in vacation, you 

have no occaſion to juſtify, until the next term, 
| 22 the practice is otherwiſe in the Common 

as.. is þ a 4 f 

Same notice io The ſame notice is allowed to juſtify in error, as 
juſtify an in in common caſes, viz. if they be the ſame bail as 
were put in to juſtify, then Monday for Tueſday will 
do; if added bail, then two days excluſive; and the 
common notice for juſtification will do; ä 
the 


When to juſtify. 


Error; RE _ 


the book to go to JY/eflminfler ; make affidavit of the = $:rj.an In 
ſervice; give counſel brief to move to juſtify, Hall. 
| 108. 6d. z clerk of the errors x35. 44. if at chambers 
105. only, if in vacation 25. more for the judge's 

clerk 3 officers of the court gs. 64. Rule for al- 
lowance of the bail muſt be drawn up at the clerk of 
the rules, and ſerved, 5 N 


0 the Rule to trarſerite. 


The bail being complete, ſearch when the writ of Rule to trane 
error is returnable (F no bail is required, this flep ems 
is the fi that defendant's attorney in error takes) ; 
if it is returnable in the ſame term the allowance is 
made, then proceed by giving a rule (which you 
get at Mr. Parry's office) for the plaintiff in error 2 
tranſcribe, which rule expires in eight days after ſer- 
vice, pay for it 25. ; ſerve attorney with a copy. | | 
After ſervice, make a copy of all the proceedings, How to proceed 
and leave them with Mr. Parry, who makes the fter the rule to 
tranſcript therefrom, or leave the original papers with 
him; file your bill the ſame term the declaration is of, 
with the clerk of the declarations, | 


Of Amendment, 


On a writ of error, the King's Bench ſends only The King's 
the tranſcript to the Zxcheguer chamber, and there- Bench only ſends 
fore the tranſcript muſt be brought back to the * nr 
King's Bench to be amended by the original record. 
Str. 8 37. Rutter v. Redſtone, | 8 

After a copy of the proceedings is left, the cleri of Examination of 
the errors ſends for the tranſcript money, which being ttaaſcript. 
paid, he makes up the tranſcript of the record, and 
when ready, either gives it to the attorney for the 
defendant in error, or to Mr, Edge, in order to go 
to Meſiminſter to be examined (the attorney attends 
there for that purpoſe). If the clerk of the errors 
reglects his duty, the clerk of the treaſury is to do it 
for him, R. T. 20 Car. 1. e 
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N; VATION 7 


. 17 the plaintiff brings an action on the judgment 
pending a writ of error, and he has obtained judg- 
ment for want of a plea and execution on it, tbe 
court will on application ſtay the proceedings, as it 
would be unreaſonable that the plaintiff ſhould pro- 

ceed in execution of a, judgment which. would of 
courſe fall to the ground, in caſe the original judg- 
ment upon which it was founded ſhould be reverſed, 
and reſtrain alſo, the defendant from bringing a bill 
in equity. Taſwell v. Stone. 4 Burr. 2454. 
On motion to ſtay proceedings pending error, it 
was ſworn that defendant had acknowledged that the 
writ of error which had been depending two years 
was for delay. Court ordered, that upon the defend- 
ant's confeſſing judgment in this action and under- 
taking to bring no writ of error thereon, execution 
ſhould be ſtaid till the determination of the writ of 
error. And court ſaid, that they could not make him 
undertake to waive. his right in that reſpect. Gri- 
ble v. Abbt. Cowp. Rep. 72. 121 30 f 
Error on a judgment in C. P. afterwards error in 
parliament, they nonproſſed the firſt writ of error and 
motion to ſtay the proceedings in an action on the 
judgment pending the ſecond writ. : Buller J. It 
appears by the defendant's own conduct, that the writ 
of error has been ſued out without any foundation for 
it. Rule diſcharged with coſts. Entwi/tle v. Shepherd, 
2 Term Rep. 78. EY TEES 
The defendant in error cannot tranſcribe the re- 
cord. 1 Will. 35. | 
N. B. If the tranſcript is not examined in term, 
yon wi have the keys of the treaſury to pay ext 
5. Iod. 


After made ß After the tranſcript is examined and complete, 


and examined, 


to be delivered 


4 


the clerk delivers over the ſame to Mr...Pocle, who 


weer to dlek of is the deputy to Philip Fonnerau, Eſquire, the clerk 


the errors in 


Exchequer, 


of the errors in the Exchequer, chamber. In this 
ä 5 | term , 
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term, which is the ſecond, defendant's attorney in 
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error applies to Mr. Poole, for a rule to alledge dimi- Rule to alledge bs | 
nution, which is to be done in eight days after ſervice, diminution, | iy: 

or a noimſuit may be entered; pay 84. per folio, and '=- 
27. 4d. for rule; ſerve a copy on the plaintiff's at- N 
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torney, who muſt call at Mr. Poole's office, which 
is at Mr. Juſtice Heatb's chambers, and pay the 
ſum demanded; if not, he will require an affi - 
davit of the ſervice of the rule to be tendered to him 
(provided the attorney for defendant in error inſiſts 
on a nonpros before he ſends to plaintiff's attorney), 
before he figns a nonpros. But if he fends, and there 
is no auſwer the next morning, he will ſigh nonpros 
of courſe, and tax the coſts. | 


, alledging Diminution. 


on e 


The vrit of diminution is not an original writ, Diminution, 
but iſfues out of the court where the writ of error is 
depending; and after diminution is alledged, a 
(rtiorari iſſues, whereby the thing is certified. Cro. 
Fac. 130. If the whole record is not certified, or 
not truly certified, the party injured may alledge a2 
diminution of the record, and cauſe it to be recti- 
fied, But no diminution can be alledged on records 
dut of inferior courts, Sid. 40. but the court may 
award a'' certiorari ad infermandum conſcientiam. 
Errors cannot be entered until the certicrar; of 
— alledged, and the rule to aſſign errors 
o | | 


Kar to dien Errors. 


If the plaintiff in error alledges diminution, then Rule to affiga 

in the next term get a role from Mr. Poole to aſſign errors. 

errors (pay 2s. 44.), which expires in 8 days next 

after ſervice, Serve plaintiff's attorney with a copy. 

The common errgrs, which are beſt and cheapeſt, are 

prepared by Mr. Pozle, pay him 85. ; but if /pecia/, ' 
then the plaintiff's attorney draws the aſſignment ; 
PN "KS 0 | pay 
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Who are to join - 


pay counſel rot. 64 nn a treble penny 
paper, and file ſame with Mr. Poole. 
All the plaintiffs muſt j join in aſſignment of errors; 


in oſſiznment of for an aſſignment by one is a diſcontinuance, 2 Cro.- 


94. except where the others are ſevered. ' Mod. Co. 


40. So they muſt be aſſigned in term, and not in 
vacation. Sty. Pract. Reg. 241. After in nullo «ft 


erratum, aſſignment of general errors ſhall not be 
amended, 2 Med. 304. 


Of the Writ UM Ceriterari. 


— when When, upon error, the original imparlance, warrant 


eſſary, 


of attorney, or other part of the record, is not re- 
turned, the plaintiff in error may alledge diminution, 
and have a certiorari for the part not returned, 


1 Salk. 267. If a different original is returned, the 


Of the original 
writ, 


defendant may alledge diminution, and return a true 


original. 2 Cre. 130. Cro. Car. 91. So if want 
of original, c. be aſſigned for ertor, the defendant 


in error may alledge diminution, and have a cer- 
tiorari. 1 Salk, 267. The court may take notice 
that the record is imperfect, and award a certiorari, 


for their own ſatisfaction, before errors aſſigned. 


Str. 440. So may award a certiorar; to bring the 


Original before them, ad informand. conſctent, cur. 


though no diminution is alledged. Rep. temp. Hard. 
118. So in all caſes the court may award a cer- 
tiorari for any part of the record not returned or 
miſtaken ; for though the party is eſtopped by plea 
of in null ft erratum, the court will not be. 
1 Salt. 270. If return js made that there is no ſuch 
writ in the office, and a ſecond certiorari iſſue, and 
return made that there is ſuch a writ, the ſecond re- 
turn hall bo taken,” La. Ray. 1476. 


07 what Term the Original rs to be. 
When all the proceedings are in one and the ſame 


| en an "iginal in That n will warrant LOR ; 


but 


Error. e | 677 


but an original of the term final judgment is given, 
will not warrant that judgment, if it appear b 
the ſame record that there have been proceedings of a 
preceding term. 1 Wilſ. 181. Dyke v. Sweeting. 
It is ſufficient if a warrant of attorney be filed at 


any time pending the ſuit, 


Of arguing the Errors. | 


The next term, being the fourth, the defendant Setting down 
in error. (if general errors are aſſigned) may plead for argument. 
in nullo eſi erratum, which is done by informing 
Mr. Pole the firſt day of the term; he alſo ſets down 
the cauſe, pay 95. 6d, and moves to affirm the 
judgment. N. B. You may now apply for intereſt 
to be added in the Exchequer chamber, but ſuch 
application is made by ſpecial motion. Wait four 

days after afirmance (excluſive), then apply to Mr. 

Poole to tax the coſts; pay according to the length 
of the pleadings; when the coſts are taxed, iſſue out 
execution, but before it is returnable, apply to him 
for the tranſcript and file, 'which take to the King's 
Bench Treaſury, and pay 25. 6d. 

In caſe there are real errors aſſigned, draw a join - Real errors, 
der, engtoſs and file it with Mr. Poole, then purſue 
the following rule: | One f 

[t is ordered that no copy of error and record When copies of 
thereupon be delivered to the juſtices or barons, be- 7 do be deli. 
fore the attorney for the plaintiff upon the writ of vered to the 
error ſhall give ten days notice to the (lerk of the errors | of — 
in the Exchequer chamber, that the error aſſigned in 4 ee 
the record is to be argued before the ſaid juſtices and | 
barons for both parties, and that the attorney for 
the plaintiff ſhall deliver four copies to the juſtices of 
the Common Pleas, and the attorney for the defendant 
ſhall deliver four other copies to the barons of the E x- 
chequer, four days before the hearing the cauſe. R. E. 

3 Car. 2. | | 

In this caſe Mr. Poole makes a copy of the pro- How to proceed 
ceedings in error for both parties, fo as to enable fang“ be 
them to make copies, and deliver to the juſtices 

3 purſuant 


Of the deys for. 
hearing c2 ſes 


| Error. 


purſuant to the above rule; the cauſe is ſet down 
by Mr. Prale without motion for a concilium; pay 
9s. 64. and give copies to counſel. If the plain- 
tiff in error does not ſet them down, the defendant 
may; it the judgment is affirmed, the coſts are 
taxed by Mr. Prole four days after, excluſive; and 
then ſue out execution. #7 28S Cut Di 
Of the Days for hearing of Errors. 

The exchequer chamber is a branch/of the court 
of Exchequer, in which there are no more than two 
return days in eyery term: one is called the general 
offirmance day, being appointed by the judges of tle 
Common Pleas, and barons of the court of Ex- 
chequer, to be heid a few days after the beginning 
of every term, for the general affirmance or rev.rjal of 
judgments. The other is called the adjournment day, 
which is uſually held a day or two before the end 
of every term; and on the hiſt of theſe days, judg- 
ments are affirmed, or reverſed, or writs of error 
nonproſſed. The intent of the latter is, to finiſh 
ſuch matters as were left undone at the former ; on 
which laſt day alſo (as well as on the fiſt) judg- 
ments may be affirmed, or reverſed, or writs of error 
nonprofled, on paying 16s, extraordinary to the 
clerk of the errors, and ſetting down the cauſe for 
affirmance 0 days before the adjournment day; the 
clerk of the errors charging 9s. 6d. for every cauſe 
ſer down for the general affirmance day, and 
14. 55s. 6d. for the adjournment day. 

+ Error cannot be affigned contrary to the record; 
if it is, judgment muſt be affirmed, 1 Hi. 85. 
| Bradburn v. Taylor. Str, 684. L4d.'Ray. 1414. 


Common affigrs Afterwards, to wit, on next after 
ment vf errors in in this ſame term, comes the ſaid R. C. by J. V. 


a 
2 * 2 on 
* 


ide Fxchequer 


r 
* * — 


his attorney, and ſays, that in the record and pro- 
ceedings aforeſaid, and alſo in giving the judgment 
aforeſaid, there is manifeſt error in this, to wit, 
that the declaration aforeſaid, and the matters 
therein contained, are not ſufficient in law homme 
NOYES PS | =_ 


9 Error. . | 8 67 9 


ſaid A. B. to have and maintain his aforeſaid action 
thereof againſt the ſaid R. C. There is alſo error 
in this, to wit, that by the record aforeſaid, it a- 
pears: that the judgment aſoreſaid, in form afore- _ 
| ſaid given, was given for the ſaid A B. againſt the 
ſaid R. C. Whereas, by the law of the land, the 
ſaid judgment ought to have been given for the ſaid 

R. C. againſt the ſaid . B. And the ſaid R. C. 
prays that the judgment aforeſaid, for. the errors 
aforeſaid, and other errors in the record and pro- 
ceedinas aforeſaid, may be reverſed, annulled, and 
altogether held for nothing, and that he may be re- 
ſtored to all things which he hath loſt by occaſion of 

the ſaid judgment, &c, I. Baldwin. 
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Certiorari. 
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George, &c, To our truſty and well beloved Ctierari to eer-— 
Lliyd lord Kenyon, our chief juſtice aſſigned to hold ee | 
pleas in our court before us, greeting. Becauſe warrant of at- 
in the record and proceedings, and alſo in the ren- torney. 
dition of the judgment, of a plea which was in our 
court before us by bill, between 4. H. and J. G. 
of a plea of treſpaſs on the caſe, it is ſaid, manifeſt To be engroſſed 
error hath happened, to the great damage of the 3 
ſaid J. as by his complaint we have underſtood; ed with Meſſrs, 
the record and proceedings of which ſaid judgment Proveft and 8 
we have lately cauſed to be brought before our ny e 
juſtices of our common bench, and our barons of 
our exchequer, of the degree of the coif, to cortect 
the errors in the ſame, according to the form of the 
ſtatute in ſuch caſe made and provided, in the cham- 
ber of our exchequer aforeſaid; and the ſaid J. ap- 
pearing in the ſame exchequer chamber hath ſaid, 
that whereas by the record aforeſaid ſent to the ſame 
juſtices and barons it appears, that the ſaid A. in 
Trinity term, in the 31ſt year of the reign of his 
preſent majeſty, exhibited into the ſaid court of our 
taid lord the king, before the king himſelf, her 
bill againſt the ſaid J. in the plea aforeſaid, and that 
the ſaid J. was in the cuſtody of the marſhal of our 
1 8 | X x 4 Marſbalſea 
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Mar ſbalſea before us; nevertherleſs.the ſaid J. at or 


| before the time of exhibiting: the bill of the ſaid 


A. was not in the cuſtody of the marſhal of our 
Mar fhalſea before us: neither was any bail ever filed 
for him in the ſaid court; nor any. ſuch bill, and 
the continuances thereon, indorſed in our ſaid court: 
of the ſame term, before us of record remaining. -- 
And that whereas by the record aforeſaid ſo! as 
aforeſaid ſent, it alſo appears that the ſaid A. con- 
ſtituted one R. F. her attorney againſt the ſaid 7. in 
the plea aforeſaid; nevertheleſs the ſaid J. hath ſaid 
that the ſaid R. F. had no warrant of attorney 
thereon on record filed; and we being willing to be 
certified of the premiſes aforeſaid, in this behalf, 
command you that the files of the bails of the 
county of Maaleſer, and of the bills in the ſaid 
Trinity term in the 31ſt year aforeſaid, in your cul- 
tody, and alſo the rolls and other memotandums of 
the warrants of attorney of the ſame term, in your 
cuſtody of record likewiſe; remaining, being ſearch- 
ed, what of the faid bail, bill, and continuances 
thereon indorſed, and warrant of attorney aforeſaid, 
you ſhall find, to our juſtices and barons aforeſaid, 
immediately into the chamber of, our exchequer 
aforeſaid, you certify, together with this writs Wit- 
neſs Alexander lord Loughborough, &c, 4 1 15 
N. B. Writs iſſuing out of the exchequer cham- 
ber, are always witneſſed by the chief juſtice of the 
common pleas. dei 
The like writ will iſſue where there is the want 
of an original aſſigned for error (which ſee in Error 
from C. P. to K. B.); only vary it by this pre- 
cedent. . 61 1 5 


As to Intereff being all-wed againſt Bail. 
In &tbt upon a 


recognizance of The plaintiff recovered a judgment in Hil, Tum 
bail in error in 1784, for 800. the defendant brought error in the 


8 * Exchequer Chamber, and put in bail. In Nev. 1785, 


bail are not judgment was affirmed, and an action of debt was 


liabie to intereſt brought againſt the bail in ſame term, and plaintiff 
between the | 5 recovered. 


recovered. The bail required indulgence, and grant- time of Ggning 
ed. The queſtion was, whether the plaintiff was ys 
intitled to intereſt from the bail on the ſum recovered agirmance, but 
between the time of ſigning the judgment in the they are liable 
K. B. and the affirmance in the Exchequer, as in- . 
tereſt for the whole time, fince the time of ſigning l 
the final judgment, had been levied againſt the bail. 
Buller J. This is not an application to a court of 
equity, but to a court of law, to enforce. the per- 
formance of an engagement which the bail have 
entered into. The recognizance they entered into 
is with a condition, that the defendant in the ori- 
ginal action ſhall proſecute his writ of error, and 
that if judgment ſhould be affirmed, they will pay 
the debt and coſts upon the former judgment, to- 
gether with ſuch coſts as are occaſioned by tre de- 
lay, So that the bail in expreſs terms only promiſe, 
to pay what was due upon the original judgment, and 
the coſts given in the Exchequer Chamber; therefore 
we are not warranted in giving any more. In 
Bodily v. Bellamy, 2 Burr. 1094. It is laid down, 
that when final judgment is given by the court, the 
demand is liquidated and no intereſt can be computed 
after that time. In Wird v. Daviſon, 4 Burr. 
2127, it was held, that on affirmance of judg- 
ment in error, bail are not liable for more than they 
have undertaken to pay; namely, the debt and coſts 
which have been adjudged due. As to intereſt due 
ſubſequent to the time of the affirmance, that ſtands: 
on a different ground; becauſe when the judgment 
is affirmed, it becomes, from that time, the debt of 
the bail; and if an action were brought on that judg- 
ment, the jury might give damages for the deten- 
tion of the debt, ſo as to include intereſt up to the 
time of final judgment. Frith v. Leroux & an, 
2 Term Rep, 57. Rs dey 445” 


Error 
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632 | __ _»Grror. 


Error from the Gum Pleas into- " the 
" King's Bench. 


Tat method of proceeding to obtain this writ, 
Sc. is particularly ſtated in my Inſtructor Clericalis 
in the Common Pleas, from p. 705 to 771. there- 

fore it is ur neceſſary to ipſert the proceedings here 

(except after the tranſcript is delivered overꝰ. 

Original to be No curſitor ſhall make any original writs of any 
beſpoke before return paſt, unleſs he receive inſtructions within the 
1 term wherein they are t be returnable, or at fartheſt 
ing term. on or before the eſſoign day of the next ſucceeding term, 
$ without warrant from the lord chancellor or mafter 
of the rolls. Lerd Clarendon's Orders in Chancery. 
The proceedings ſhall not be ſtayed becauſe the 

chief jullice has not ſigned the return. Str, 1063, 

 Blackword V. South Sea Comp. 
Ney be amends A writ of error may be amended, and made 


5 Ed. 


2 agreeable to the record, by the court where the writ 


of error is returnable, "Rep. temp. An 194. |, 

Geo, I. c. 13. 
Treſpaſs brought Plaintiffs in this caſe were plaintiffs in error on a 
agazoſt tro and judgment i in C. B. in an action brought againſt them 


verdict againſt 
one. Error in that court jointly. But judgment was given 


brought by the apainſt Verelſt only; Smith being found not guilty. 
two, andamend= Mot ion to quaſh the writ, becauſe brought by them 


ed by ſtrikin 
out the e Þ jointly, whereas it ought to have been brought by 


name. Hrelſi only. Mallace, on the other hand, moved for 


leave to amend the writ of error, by ariking out the 
name of Smith, on an affidavit made by the office 
that it was his miſtake. Both rules came on to- 
gether; 2 Str. 892. was cited and in point. The 
rule to amend the writ of error was made abſolute, 
the other diſcharged, Perelft Eg. & an. v. Rafath 
Coop. Rep. 425. 
How to proceed' The tranſcript being carried in and filed with 
when tranſcript Meflrs. Proveft and Webb, the parties order copies 
carried over. to be made, pay 4d. per ſheer, and the defendant in 
error may ſue out his /cire facias quare executionem non 


immediately, and alſo alias, if the firſt be * 
nihil, 


nihil, directed to the ſheriff of the county where the 
cauſe of action, is ſtated to ariſe. | 1 
The copy of the tranſcript is neceſſary to be taken Copy to be taken 
on the part of the griginal plaintiff, becauſe other- ef the procecd- 


biouęht in within the term, the firſt day of the term, aud 


Ja. 8, the lajt need not lie four days in the office be- 


Miller v. Terraway. | 


„ wy ;” pay for ſame 1s. 10d. which expires in 
four days, excluſive of the day given (Sunday, and 
no court day, excepted); at ſame time get the 


the clerk of the rules, pay 1s. 10d. ſerve a copy 
on the oppoſite attorney, and both rules will expire 


Error. = 683. 


| i x ings. 
wiſe he cannot enter his proceedings on the rule, 
or tax his coſts without producing it. | 


This writ is made returnable on a general re- Sci. fa. to be te- 


turn day, whereſoever, Cc. if the original proceedings 1 a 
were by criginal z but if by bill or attachment, in that „ 
caſe the ſci. fa. muſt be 1eturnable 1 a day certain, proceedings are 
for it ought to purſue the nature of the fir/t- proceſs, N ofisiqal, aliter 
5 : , . / if by bill or 
Eden v. tt ills. 1 Stra. 694. and if the tranſcript be ,uchment, 
brought in fore the efſorgn day of any term, may 


bear teſt, the Jai day of the preceding term; and if 


15 days between the ieſte and return of both, will do. 
The alias cannot iſſue before the return of the. firſt 


ſa. fa. and to be teſted the guarto die poſt of the fiſt, 


Salk. 599. 6 Med. 86. if proceedings by original; m 


if by bill on the return day. STE 
The writ of {ct, fa. is to be engroſſed on a 25. 6d. To be ergroſſed 
ſtamp, ſigned by Meſſts. Prove? and Webb; a pros and left for re- 
cipe is to be made, pay him 15, 8d. ſeal 7d. take it 
to the ſheriff's office; if a nihil is returned, pay 15s. 
each name; if left for a_ſcirs feci., he makes out 
a ſummons to his bailiff, pay 25. 4d. officer 5s. re- 
turn 25. each defendant's name. If there be 2 ſa. 


fore the return, nor for à ſcire fect, 3 Burr, 1723. 


On the return day of the ſcire ſacias, if the on return to 
defendant is warned, or upon a nibil returned on give rule for 
the alias, give a rule thereon at the clerk of the ment. 
rules, on a piece of plain paper thus: II error, 


C. D, againſt A. B. rule on ſci. fa. J. A. attor- 


maſter to give a rule to aſſign errors, enter it with 


on 
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684 of Error 


on ſame day. In-this caſe, if there is no aſſignment 
of errors left with defendant's attorney in error, he 
may nonpros the error, and take out execution: but 
if a rule ſhould not be given to aſſign errors, he 
cannot nonpros the writ, 3 Burr. 1772. Leith v. 
%%% ͤĩ ͤ no TON e e | 

: Role on fel. fa, Rule to certify, ſerved 18th May in Egfter term, 
23 and to alhgn er- the record certified before the firſt — of Trinity, 


7015, may both be the defendant after the record was certified, and three 


entered on ſame 1 2 0 
day, being both dy before ſaid Trinity term, ſued out a ſa, fa. guare 


conſiſtent, and gexecutionem non, tefied the laſt day of Eafter term, 
ny odor gg returnable the fi day of Trinity term, and notice 
£15085, given on the return day. Same day a rule to ap- 
pear was given to the /c!, fac. and plaintiff in error 

was alſo on ſame day ſerved with a rule to aſſign 

errors. Motion to quaſh the ci. fa. for irregu- 

| | larity on two grounds: Fir, That the record ſhould 
11 not have been certified before the firſt day of the 
* preſent term; till which time the ſcire faciat ſhould 
not have been iſſued. Secondiy, That the rule to 

aſſign errors ſhould not have been given before the 

rule to appear expired. Buller Þ. — The proceedings 

are regular on both grounds. As to the' firſt, the 

record was brought into this court in the vacation; 

bb then it remains as a tranſcript of the laſt term. 
[ | It is not necellary that the officer ſhould have ' eight 
| | days aliowed him to tranſcribe the record; “ it is his 
* duty as an officer of the court ie tranſcribe as ſoon as 
„ he can.“ And though eight days are mentioned, 
which he is not te exceed, yet if he can certify the re- 
cord in leſs time, he ſhould do it. As to the ſecond, 
there is no ground, for it is an irregularity; the 
two rules are conſiſtent, being both for the ſame 

purpoſe, which is to compel an aſſignment of errors. 

Sambidge v. Honſſey, 2 Term Rep, 18. Rule diſ- 

charged. Vide Leon, Rep 107. | 
Tf no affionment, | If the plaintiff in error delivers no aſſignment of Ga” 
then how to errors on the expiration of the rule given, the defend- 
— ant muſt enter all the proceedings on the roll, begin- 
ing with the tranſcript; as of the term the tranſcript 
75 of, ſign judgment thereon at the king's bench office 
* Pe 3 h „ 


2 
FP 3 


9 4 aire Sr” BR 2 0 <6 pox - _ 


on 1a. double half crown fan, tax cos with: he A, = 
and ſue out execution. fs 


0 222 "iS ir 


Few parties after tranſcript Se the writ to be 4 aſſignment, 
nonproſſed, eſpecially if real errors exiſt, but will Fou. 
align errors, which is ſigned by counſel, engroſſed 

on a treble penny paper, and delivered over to the 
6 — attorney. 

If the errors aſſigned are * want of an original If want of or- 
warrant of attorney, &c. then it lies on the defend- wow Aertz 
ant to force the plaintiff to return the writ of wht, 
trrrari, which is done by application to the maſter, 
who will:give the rule on the back of the draft of 
ſei. fa. quare executiongm. non, which muſt be entered 
by the clerk of the rules, pay 16. Iod. ſerve. copy on l 
the plaintiff's attorney. 1 Salk. 267. 

The plaintiff's attorney on ſervice of this rule . 
muſt make out the certiorari; ſign it with Meſſts. made by plain- 
Provaſt and Wabb, pay 18. 8d. ſeal 7d. and leave it tiff. 
with the ciſſos brevium of the common pleas to cer- 
tify ; when returned, it is to be filed with the clerk 
of the treaſury at V et minſler. The defendant's at- 
torney ſearches for it there, and if returned, be- 
ſpeaks a copy of it. 

If the certiorari is not returned and filed by the If not returned, 


time appointed by the rule, the benefit of it is loſt, dow to proceeds | 


1 Salt 267. and the defendant may join in error, by | 

; pleading i in nulla 72 erratum, and enter A non mii t 
breve on the record, without taking any notice of 
the diminution; and the allgament of error, as to 
that parts is void, 


07 Jeinder in E rror 2 Argument. 


If ſpecial errors aGened, defendant. muſt get a If errors are 
joinder drawn, hich need not be ſigned by counſel ; —_ al, 
engroſs and deliver the ſame over on treble penny 

to the plaintiff's attorney; but if general, be need 
only deliver on treble penny, the joinder of 9 
| £ 


Error. „„ 685 


w to proceed, 
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ft erratum, and at the ſame time pay the plaintiff's 

-attorney 25. 4d. for entering ſame on record. 

After joinder, After joinder either party may move the court 

how to proceed. for a conſilium (counſel), 104. 6d. the rule muſt be 
drawn up at the clerk of the rules, pay 44. and the 
proceedings are to be entered on the roll, as of the 

term the tranſcript is of; Mr. Auſtin wah mark the 

roll, and enter the cauſe for argument, as on demur- 
rer; ſerve copy of the rule on the oppoſite attorney, 
docket the roll at the King's "Bench office, __ wk it 
in the treaſury, N 
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Of the IIS on the Roll. 


ö f Entry. The whole proceedings are to be —— on Lis 5 
1 Bench rolls the term the tranſcript is of, beginning with 
iT the writ of error, to the end of the final judgment in 
the C. P. then add the aſſignment of errors and joinder; 
make copies of the whole proceedings as on the roll 
for the judges, the ſame on a demuryer; At the top 
of the roll write As yet Term 31 Geo. 3- 
Witneſs, &c. 
The plaintiff is to deliver two copies to the thief 
juſtice and ſenior judge, the defendant two other co- 
05 | pies to the other judges. R. M. 17 Car, 2. Pay 
7 each clerk 25. ; they are to be delivered wo we 
before argument. 
N. B. Counſel muſt bave-a copy of the paper- 
book to move for judgment, or argue the errors. 
The entry on the roll to be made of the term the 
tranſcript is of, 
If plaintiff's If plaintiff's attorney negleas to deliver the 
Wy regs books on his part, defendant in error may deliver all; 
| o gelen on then judgment will be given of courſe againſt the 
h; plaintiff ;, defendant draws up the rule at the clerk of 
{ the rules for judgment; pay 4s. ; ſtamp it with a 
double. half-crown ſtamp, and the maſter will tax 
the cofts thereon. without a bil}, but you muſt-have 
| | the roll for him to mark, beſpeak it of the eint of 
1 the ur to bring it to the maſter, tier 
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Error, 
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of Inter. 

Tris is now ſettled that the party is to buy intereſt | 
on the judgment. 2 Term Rep. 78. 

In Zinches v. Langton a rule was made abſolute, Role abſolute to 
in affirmance in the X. B. for the maſter to compute vompute interet, | 
intereſt on the ſum found from the day of figning * 
final judgment below, and to be added to the coſts 
taxed on the affirmance, Dorg/ 752. in notes. 

It may happen that the plaintiff in error will not 17 general errors 
aſſign the want of an original, &c. or pray a certio- afligned, 
rari, therefore in that caſe the general aſſignment, 

« that the judgment is given for plaintiff, whereas 
eit ought to haue been given for difendant,” is made; 
in that cafe you may deliver the joinder on a treble 
penny ſtamp forthwith, and move for a conſilium, as 
before, without a rule to return the certisrari. 

The defendant in error yoluntarily takes notice Joinders 
of the aſſignment of errors, by delivering his 
Joinder in nullo et erratum ; if ſo, there is no oc- 
caſion for a ſcire factas ad audiendum error es. Carth. 40. 

If the ſcire facias is entered on the ſame roll with 
the writ of error, then he may affien his error with- 
out ſuing forth a ci. fa. ad audiend. errores, for de- 
fendant in error to come in and hear the errors aſ- 
ſigned ; otherwiſe he muſt ſue out a /c fa. ad au- 

diend. errores, to give defendant in error notice. If Rule to joia ia 
aſſignment of errors is delivered, a rule to join in error. 
error may be given by the maſter, to force defend- 
ant in error to proceed. | 

George, Se. To the ſheriff of Middleſex, greet- 5 cire — 
ing: Whereas J. B. lately in our court, before <x:cutionem aa. 
Alexander lord Loughborough and his companions, 
our juſtices of the bench at Maſiminſter, by our writ, 
and by the judgment of the ſame court, recovered 
againſt C. D. late of Weſtminſter, in your tounty, 
yeoman, 471. 106. for his damages, which he ſuſ- 
tained by occaſion of the not performing certain 
promiſes and undertakinos lately made by the ſaid 
C. to the ſaid A. at Ve eftmin/ter in ow: county, 28 
| for 
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The return of for his coſts and charges by him about his ſuit in 
ans , - * that behalf laid out, whereqf the ſaid C. is convicted, 
Sivine! proceed. 48 by the record and proceedings thereof, which we 
ings, Str, 694. lately cauſed to be brought into our court before us, 
: for certain cauſes of error, manifeſtly appears; and 
now on the behalf of the ſaid 4. we have been in- 
formed in our ſaid court before us, that although 
judgment be thereon given, yet execution of the 
damages aforeſaid ſtill remains to be made to him 
the ſaid 4. whereupon the ſaid J. hath humbly be- 
ſought vs, that we ſhould provide bim a proper re-. 
medy in this behalf ; and we being willing that what 
is juſt and right ſhould be done in this particular, 
2 In the aliarſay command you *, that by honeſt and lawfel men of 
e *:/ore wr , your bailiwick, you make known to the ſaid C. D. 
youu". that he be before us on whereſoever we 
ſhall then be in England, to ſhew if he has or knows 
of any thing to ſay for himſelf, why the ſaid 4. 
ought not to have his execution againſt the ſaid C. 
for the damages aforeſaid, according to the force, 
form, and, effect of the ſaid recovery, if it ſhall ſeem 
expedient for him ſo to do ; and further to do and 
receive what our ſaid court before us ſhall then and 
there conſider of him in this behalf, and have there 
the names of thoſe by whom you ſhall make known 
to him, and this writ. Witneſs Lloyd lord Kenyon 
at Veſtminſler the day of in the 
JZ1ſt year of our reign. Stormimt and Way. 
Præcipe. Middleſex, ſti. fa. quare, Cc. between A, B. 
plaintifFin error, and C. D. defendant, returnable on 
whereſoever, &c. B. attorney. 
To be ſigned by Meſſts. Proveſi and Webb, pay 

15. 8d. ſeal 7d. 8 3 4 
After error al After judgment, a writ of error was brought, 
ER allowed, and ſerved ; afterwards defendant in error 
bankrupt, aſſig. became a bankrupt, and his aſſignees ſued a ſcire 
nees to proceed facias quare executionem non; motion to quaſh the 
in bankrupt's writ, Buller J.— The rule is, that the aſſignees 
INH cannot. make themſelves parties to the record in 
any intermediate ſtage of the proceedings, but mult. 
be immediately after judgment; though an inter- 
| locutory 


9 ow — _——_— 
* » 


locutory judgment is ſufficient for that purpoſes 


Here the aſſignees ſhould, have. gone on with the 
writ of error in the bankrupt's name till judgment. 


Wiſiminſter, comes the ſaid C. D. by J. B. his at- record. 


torney, and ſays, that in the record and proceedings 
aforeſaid, and alſo in the giving of the judgment 
aforeſaid, there is manifeſt error in this, to wit, that 


the declaration aforeſaid, and the matters therein 


contained, are not ſufficient in law for the ſaid 
A. B. to have or maintain his aforeſaid action 
thereof againſt the ſaid C. D.; there is alſo error 
in this, to wit, that by the record aforeſaid it ap- 


pears, that the ſaid C. D. was attached to anſwer to 


the ſaid 4. B. in the plea aforeſaid, yet no original 
writ between the parties aforeſaid, in the plea afore- 
ſaid, is filed of record, nor remains of record in the 
ſaid court of the ſaid. lord the king of the bench at 


 Wiſiminfter aforeſaid; therefore in that there is ma- 


nifeſt error ; There is alſo error in this, that it ap- 
pears by the record aforeſaid, that the judgment 
aforeſaid, in form aforeſaid given, was given for 
the.ſajd. A. againſt the ſaid C. whereas by the law 
of the land, the ſaid judgment ought to have been 


given for the ſaid C. againſt the ſaid A.; and the 


ſaid C. prays a wzit of the ſaid lord the king to be di- 
reed to the cuſtos brevium of the ſaid court of the 
bench at Heſiminſter, to certify to the ſaid lord the 
king the truth of the ſame, and it is granted to 
him, Cc, And the ſaid C. prays that the judgment 
aforeſaid, far the errors aforeſaid, and other errors 


in the record and proceedings aforeſaid, may be re- 


verſed, annulled, and altogether held for nothing 3 
lat gu, ge at e THY and 
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690 J N Error. 
and that he may be reſtored to all things which he 
hath loſt by occaſion of the ſaid judgment, &c. 
| 5 55 bh | A. Chambre, 
The want of If you aſſign the want of warrants F attorney for 


warrants of at- error, go to the end of the general errors and ſay, 


torney aligned. cc there is alſo error in this, to wit, that there is no 
warrant of attorney filed of record, nor remains of 
record in the court of the lord the king of the bench 
at Weſtminſter, between the parties aforeſaid in the 
plea aforeſaid, to warrant the ſaid F. K. to be at- 
torney for the ſaid A. B. againſt the ſaid C. D. in 
the plea aforeſaid z therefore in this there is ma- 
nifeſt error; and the ſaid C. prays a writ of the 
lord the king to be direQed to the chief juſtice of 
the ſaid court of the bench, to certify to the ſaid 
lord the king the truth of the ſame, &c. and it is 
granted to him, &c. and the ſaid C. prays, &c.” a: 
above. : | | 

Certiorari to cers George the third, &c, To our right truſty and 

tify warrants of well beloved Alexander lord Loughborough, our chief 

1 juſtice of the bench, greeting: We being willing 
for certain cauſes to be certified, whether A. B. 
made 7. D. gentleman his attorney on record, 
againſt C. D. late of W. in the county of Midalteſer, 


| To be ingrofleg Yeoman, in a plea of treſpaſs on the caſe; before you. 


on 10:. flamped and your companions, our juſtices of the bench 
e aforeſaid, do command you, that you ſearch the 
-_ Prow"ft and records, and other remembrance rolls, of warrants 
RG 1s. 8d, of attorney, for the county of Middleſex, being in 

2 your cuſtody, filed of record of term, in the 


year of our reign ; and what you ſhall find 


therein, concerning the ſaid warrants of attorney 


between the parties aforeſaid, of the plea aforeſaid, 

Fou certify to us without delay, whereſoever we 

Hall then be in England, as fully as the fame re- 

mains in your cuſtody, together with this writ. 
_ Witneſs Llad lord Kenyon, &r, | 

1 2 | Stormont and Wa. 


Middleſex, Certiorari to certify a record of war- 
rants of attorney between A. B. plaintiff, and C. D. 
late of, &c. defendant ; geturnable without delay. 


It 


| 
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It is ordered; that no writ of certiorari upon any „ 
writ of error ſhall be ſued out or made by any clerk be ſued out with - 
or attorney of the court, after a writ' of certiorari in neten after 
the ſame cauſe hath been already ſued out and re- returned. 
turned, without motion in court by- counſel, K: E. 54 
11 Car. 1. 


George the third, Sc. To our right wal and Certiorari to er- 


well beloved | holding the office of fify tbe original, 
keeper of the writs, rolls, and records of our coutt | 
of the bench, greeting : We being willing for cer- 
tain cauſes to be certified, whether any original writ 105, ſtamp. 
between A. B. and C. D. late of Weſtminſter, in 
the county of Middleſex, Jeaman, in a plea of treſpaſs 
on the caſe, to be filed in your cuſtody or not, do 
command you, that you ſearch our original writs, 
directed to our ſheriff of Middleſex, and which are 1 
filed of record in your cuſtody of: term | 
(the term the original is returnable), in the 3oth 
year of our reign, and what you ſhall find therein 
of an original writ iſſued between the parties afore- 
ſaid, of the plea aforeſaid, you certify to us without 
delay, whereſoever we ſhall then be in England, to- 
gether with the return and indorſement thereon, as 
fully as the ſame remains in your cuſtody ; and have 
there this writ. Witneſs Lloyd lord Kenyon, at 
Maſiminſter, the day of in the 31ſt year of 
our reign. FSClor mont and Way. 
Middleſex. Certiaravi to certify the record of an Pracipe, - 
original between A. B. plaintiff, and C. D. defend- 
aut: returnable without delay. 
C. D.) Trinity term, in the 31ſt year of diva” 
apt, & George the third, 
A. B. Stormont and Way. 
Afterwards, to wit, on next after Aſſienment of 
in this ſame term, before our lord the BH error. 
king at Viſiminſter, comes the ſaid C. by A. K. his 
attorney, and ſays, that in the record and proceſs 
ꝛforeſaid, there is manifeſt error in this, to wit, that 
the declaration aforeſaid, and the matters therein 
contained, are not ſufficient in law for the ſaid A. 
to have or maintain his aforeſaid action thereof againſt 
T 97 2: him 
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bim the ſaid C; there is alſo error in this, to wit, 
4 that by the record and proceſs aforeſaid, it - appears, 
4 that the judgment aforeſaid, in ſorm aforeſaid given, 
N | was given for the ſaid 4. againſt the ſaid C. whereas 
by the law of the land, the faid judgment ought to 
have been given for the ſaid C. againſt the ſaid A.; 
and the ſaid C prays that the judgment aforeſaid, 
for the errors aforeſaid, and other errors in the record 
and proceedings aforeſaid, may be reverſed, annulled, 
and altogether held for nothing, and that he may be 
reſtored to all things which he hath Joſt by occaſion 


of the ſaid judgment, &c. J. A. 

6 The plaintiff may aſſign for error, an error in 

and law may be fact or errors in law, F. N. B. 20. e. On error in 
| | aſhgned, fact aſſigned, plaintiff may conclude with an aver. 


ment, for defendant may put in iſſue if he pleaſes, 
1 Burr. 410. But he cannot aſſign both; for this 
will be double. 1 Sid. 147. 1 Lev. 105. 76. If 
error in fact and in law be affigned, as that the de- 
fendant was an infant at the time of the promiſes 
being made, and alſo appeared by attorney, the de- 
If both, may de- fendant may demur ſpecially, and judgment will be 

mur. affirmed. Burdett v. Wheatley, 2 Ld. Ray. 883. 
How to procees Upon iſſue taken of error in fact, you may proceed 
if error in fact to trial as in other common caſes, and if found for 
affigned, the plaintiff on trial, he muſt move to put the cauſe 
| in the paper for argument, and then, on producing 
the por the court will give judgment of reverſal, 
In this caſe the defendant may cairy the cauſe to 

| trial without proviſo. | 
Joinder in nul7 And hereupon afterwards, to wit, on 

of erratum, next after in the year of the 
_ reign of our ſaid lord the king, the ſaid A. by his 
laid attorney, feeely comes here into court, and ſays, 
. that there is no error either in the record and pro- 
Need not be ceedings aforeſaid, or in giving the judgment afore- 
_ by con» ſaid; and he prays that the ſaid court of our ſaid lord 
| the king now here, may proceed to examine, 2 
well the record and proceedings aforeſaid, as the 
matters aforeſaid above for error aſſigned: and that 
the judgment aforeſaid, in form aforeſaid given, 
| may 


| 
Þ 


/ 


5 may be in all things afficmed: But becauſe the court 

* of the ſaid lord the king now here, is not yet ad- 

, viſed what judgment to give of and concerning 

15 the premiſes, a day is therefore given to the parties 

0 aforeſaid to come before the ſaid lord the king on 

; '  whereſoever, &c. to hear the judgment 

d, zforeſaid, for that the court of the ſaid aw the king 

d now here, is not yet adviſed thereof, 

d, Which ſaid writ of certtorar: ſo grayed and Joinder i in error, 

de ranted, follows in theſe words, to wit: George where, OE nw 

Mn (here ſet forth the writ of certiorari, verbatim, Stor- a” 

V. mont and Way); then ſay. Which ſaid chief juſtice 

in - of the bench aforeſaid, returned and certified unto 

in the ſaid lord the king, that by virtue of the ſaid writ, 

To he had ſearched the records, and other remem- 

es. brance rolls of the warrants of attorney for the 

nis ſaid county of Middleſex i in his cuſtody, filed of re- 

If cord of term, in the year of the 

e · reign of the ſaid lord the king, and that there is an 

ſes original writ iſſued againſt the ſaid C. D. at the ſuit * 

E of the ſaid A. B. in the plea aforeſaid, in his cuſtody 

be filed of record, which ſaid writ he the ſaid chiefs ee 
juſtice thereby certified to the ſaid lord the king, a . 

2 appeared by the ſchedule thereunto annexed, which 

for ſaid ſchedule ſo annexed to the ſaid writ of certio' art, 

uſe follows in theſe words, to wit (here ſet forth the 

ing ſchedule ver vatim); which ſaid writ of certtorart, 

ſal, together with the return thereof, among the records 

to of term aforeſaid is filed; and hereupon 
afterwards, to wit, on next after 
in the | year of the reign of the ſaid 

the lord the king, the faid A. by his attorney aforeſaid, 

his freely comes here into court, and ſays, that there 

ys, is no error, either in the record and proceedings 

ro- aforeſaid, or in giving the judgment aſoreſaid; and 

ore · he prays that the court of the ſaid lord the king, 

lord now here, may proceed to examine, as well the 

1 record and proceedings aforeſaid, as the matters 

the aforeſaid for error aſſigned, and that the judgment 

that aforeſaid, in form aforeſaid given, may be in all | 

yen, things affirmed ; but becauſe the court of the ſaid Continuance. 


may | 2 3 lord 
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Error. 


lord the king, now here, is not yet adviſed what 
judgment to give of and upon the premiſes aforeſaid, 
a day is given therefore to the parties aforeſaid, to 
come before the ſaid lord the king on * 

to hear the judgment aforeſaid, for that the ſaid 


court of the ſaid lord the king, now here, is not yet 


adviſed thereof, &c. RP 
As before, to the end of the certiorari, ns | 


and Hay; which ſaid chief juſtice of the bench 
aforeſaid returned, and certified unto our ſaid lord 
the king, that by virtue of the ſaid writ of certiorari, 
he bad ſearched the records and other remembrance 
rolls of the warrants of attorney for the county of 
Middleſex, in his cuſtody, filed of record of | 
term, in the year of the reign of the ſaid lord 
the king, and that there was a warrant of attorney 
to warrant the ſaid J. D. to be attorney for the ſaid 
A. B. againſt the ſaid C. D. in the plea aforeſaid, in 
his cuſtody, filed of record of the term afarefaid; 

the tenor of which ſaid warrant of attorney, as fully 
as the ſame remained in his cuſtody filed of record, 
he the ſaid chief juſtice thereby certified to the ſaid 
lord the king, as appeared by the ſchedule thereunto 
annexed, as the ſaid chief juſtice was in the ſaid 


writ of certiorar: commanded : which ſaid ſchedule 


ſo annexed to the ſaid writ of certiorari, follows in 
theſe words, to wit (the rolls of attormes, &c,), here 


copy the ſchedule ; then ſay, which ſaid writ of cer- 


tiorari, together with the return thereof, among the 
records, without day of term aforeſaid i is filed, 
And hereupon (as in the former). 

At which day, before the lord the king at Weſt | 
minſler, came the parties aforeſaid by their attor- 
nies aforeſaid; Whereupon, as well the record and 
proceedings aforeſaid, and the judgment given in 
form aforeſaid, as the matters aforeſaid by the ſaid 
C. above for error aſſigned, being ſeen and fully) 
underſtood by the court of the ſaid lord the king 
now here, and mature deliberation had thereupon ; 
it appears to the court of the ſaid lord the king now 


here, that there is no error either in the record and 
pratcedings 


Etrar. . EEE 


proceedings aforeſaid, or in the giving of the 1 
ment aforeſaid : Therefore it is conſidered by the ſaid 


court of the ſaid lord the king, before the king him- 


ſelf, that the Judgment aforeſaid, given in form 
aforeſaid, be in all things affirmed, and do ſtand in 
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Judgment figned 
day of 


17 


its full ſtrength and effect (the ſaid cauſes above for 


error alledged in any wiſe notwithſtanding), And it 
is further conſidered, that the ſaid A. recover againſt 
the ſaid C. 141. adjudged to him at his requeſt, by 
the court of the lord the king now here, according 
to the form of the ſtatute in ſuch caſe made and 


provided, for his damages, coſts, and charges, which 
he hath ſuſtained by reaſon of the delay of the exe- 


cution of the judgment aforeſaid, and by the profe- 


cution of the ſaid writ of error, and that he my bave 


execution thereof, c. 

Though a tranſeript of the record is only removed 
into the K. B. on a writ of error from the C. P. the 
King's Bench award the execution. Vicars v. Haydon. 

. Cowp, Rep. 843. 

At which day, before the ſaid lord the king at 

Mefiminſter, come the parties aforeſaid, by their attor- 


K B. award, ex- 
ecution on af- 
firmance. 


Judgment of 
reverſal. 


nies aforeſaid, whereupon as well the record and 


proceedings aforeſaid, and the judgment aforeſaid, in 
form aforeſaid given, as the matter aforeſaid, by the 


ſaid C. for error aſſigned, being ſeen 10 fully : 


underſtood by the court of the ſaid lord the king 
now here, and mature deliberation had thereupon ; 


for that it appears to the court of the ſaid lord the king 


now here, that in the record and proceedings afore- 


aid, and alſo in giving the judgment aforeſaid, there 


is manifeſt error: Therefore it is conſidered that the 
judgment aforeſaid, for the error aforeſaid, and other 
errors in the record and proceedings aforeſaid, be 
reverſed, annulled, and altogether held for nothing; 
and that the ſaid C. be reſtored to all things which he 
bath loſt by occaſion of the judgment aforeſaid, Ge. 
Afterwards, to wit, on next after in 
this ſame term, before the lord the king at Weſimin- 


fer, comes the ſaid A B. by his attorney aforeſaid, 


and A that exccution of the judgment aforeſaid 
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ſtill remains to be made unto him: Therefore he 


prays the writ of the lord the king to be directed to 
the ſheriff of the county of Midaleſex aforeſaid, that 


he cauſe to be made known to the ſaid C. D. to de 
before the ſaid Jord the king whereſoever, &c, 
to ſhew if any thing he has or knows to ſay for him- 
ſelf, why the ſaid A. B. ought not to have execution 
of his damages, coſts, and charges aforeſaid, accord- 


ing to the form and effect of the judgment aforeſaid; 


and it is granted to him, c. Therefore the ſheriff 
is commanded, that by good and lawful men of his 


bailiwick, he make known to the ſaid C. D. that 


he be before the lord the king (the return of the 
ſeire facias quare, &c.) whereſoever, &c. to ſhew 
in form aforeſaid, if, &c. and further, &c. the ſame 
day is given to the ſaid 4. B. &c. at which day 
the ſaid A. B. by his attorney aforeſaid, comes 


before the lord the king at Ye/tminſter, and offers 


himſelf againft the ſaid C. D. in the plea aforeſaid, 


and the ſheriff (to wit) J. V. eſq. and E. F. eſq. 


ſheriff of the ſaid county of Midaleſex, returns that 


dy virtue of the ſaid writ to him directed, by J. V. 
and V. P. good Cc. he has given notice to the 
ſaid C. D. to appear, c. to ſhew as by that 

writ he was required; and the ſaid C. D. being ſo- 
lemnly called, doth not come, but makes default; 


and bereupon the ſaid A. B. ſays, that the ſaid C. D. 
hath aſſigned no error or errors in the record and 
proceedings aforeſaid, or in giving the judgment 
aforeſaid ; therefore a day is given to the parties 


| aforeſaid, to come before the lord the king, on 


| z that is to ſay, for the ſaid C. D. 
to aſſign error or errors in the record and proceed- 


Plaintiff in error ings aforeſaid, or in giving the judgment aforeſaid, At 
makes default. which day, before the ſaid lord the king at Vęſimin- 


17 


ir, comes the ſaid A. B. by his attorney aforeſaid; 


and the ſaid C. D. being ſolemnly called doth 
not come, but again makes default, nor has he 
| _ farther proſecuted the ſaid writ of error againſt the 
Judgment ſigned ſaid J. B. Therefore it is conſidered, that the ſaid 
 Gyof A. B. recover againſt the ſaid C. D. as well his da- 

7 | mage 


Error, 


mages aforeſaid, as alſo 17/. adjudged to him by the 

court of the ſaid lord the king now here, according 

to the form of the ſtatute in ſuch caſe made and pro- 

vided, for his damages, coſts, and charges, which 

he has ſuſtained by occaſion of the delay of execu- 

tion of the judgment aforeſaid, by means of the pro- 

ſecution of the ſaid writ of error, and that the ſaid 

A. B. have execution thereof, &c, n 3s 
In the exchequer chamber, theſe entries are all 

made by Mr. Poole. | 
The writ of execution on theſe judgments muſt be To be iſſues in 

iſſued in the county where the original venue was laid, the county where 

and if in any other county a teſtatum is to iſſue, and * laid. 

to ground it, the firſt writ muſt iſſue, and may after- 

wards be returned, . 


en George the third, &c, A ca. ſa. for ditto, 

" to the ſheriff of Midale- George the third, &c. 
. ex, greeting: We com- to the ſheriff of Midale- 
mand you, that of the ſex, greeting: We com- 
e goods and chattels in mand you, that you take 


your bailiwick of C. D. 
you cauſe to be made 560. 

which J. B. lately in our 
court before us at Mei- 
minſter, by bill without 
our writ, and by the 
judgment of the ſame 
court, recovered againſt 


the ſaid C. D. for his da- 


mages, which he had ſuſ- 


tained, as well by reaſon 


of the not performing 


C. D. if he ſhall be found 


in your bailiwick, and 


before us at Meſiminſter, 
on next after to 


ſatisfy A. B. Tool. for 


his damages which he 
bath ſuſtained, as well by 


reaſon of the not per- 


forming 


certain promiſes and undertakings made by the ſaid 
C. to the ſaid A. as for his colts and charges by him 


about his ſuit in that behalf expended, whereof the 


ſaid C. is convicted, as appears to us of record; and 
alſo J. which to the ſaid A. in our court of Ex- 
chequer chamber at M eſiminſier before our juſtices of 
the beach, and the barons of our Exchequer of the 


degree 


him ſafely keep, ſo that 
you may have his body 
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Error. 


degree of the coif there, according to the form of 
the ſtatute lately made and provided, were adjudged 
fot his damages, coſts, and charges, which he had 


by reaſon of the delay of the execution of the judg- 


ment, aforeſaid, by the pretence of the proſecution 


of our writ of error brought in the premiſes by the 
ſaid C. againſt the ſaid A. the ſaid judgment being 
there in all things affirmed, of which the ſaid C. is 
alſo convicted ; as by the record and proceedings of 
our ſaid juſtices and barons by them had in the pre- 


miſes, and by them remitted into, and now remain- 


If on a norpros 
for not aſſigning 
errors in the 
Exchequer 


chamber. 


ing in our ſaid court before us at VMeſiminſter, alſo 


appears to us of record: 


And have you the ſaid And have there then 


monies before us at H- this writ. Witneſs, Cc. 


minſier, on next after Stormont and Way, 

to render to the ſaid A. for his damages 
aforeſaid; and have there then this writ. Witneſs, 
&c. '.. Stormont and Way, 
If it is on a nenpros for not aſſigning errors, then 
go to the end of the firſt recovery, and ſay, And 
alſo 111. adjudged to the ſaid A. in our ſaid court of 
Exchequer chamber, by our juſtices of our court of 
Common Bench, and our barons of our Exchequer 


of the degree of the coif, according to the form of 


for not affigning errors, then as follows: 


the ſtatute in ſuch caſe made and provided, for his 
damages, coſts, and charges, which he hath ſuſ- 
tained by reaſon of the delay of the execution of 
the judgment aforeſaid, on pretext of proſecuting 
our writ for correcting of error, brought in the pre- 
miſes, becauſe the ſaid C. did not proſecute the ſaid 
writ with effect, of which the ſaid C. is alſo con- 
victed, as by the record and proceedings of our ſaid 


Juſtices and barons by them had in the premiſes, 
and by them remitted to and remaining in our ſaid 


court before us at Meſiminſter, alſo appears to us of 
record. And have you there then this writ, Wit- 
neſs, &c, 255 5 | 

If it is from the Common Pleas in the King's Bench, 


Fi. 


Fi. fa. in caſe, 
- George the third, c. 
to the ſheriff of Middleſex, 


greeting : We command 


you that you cauſe, to be 
levied of the goods and 
chattels of C. D. late of, 


Kc. yeoman, in your baili- 


wick, 200/. which A. B. 


lately in our court, be- 


fore Alexander lord Lough- 
b;rough and his brethren, 
then juſtices of our court 


of Common Bench, re- 


covered againſt the ſaid 
C. for his damages which 
he had by means of the 
not performing certain 
promiſes and undertak- 
ings lately made by the 
ſaid C. to the ſaid A. at 
Weſtminſter in your coun- 
ty, whereof the ſaid C. 
is convicted, 


Ca. ſa. in caſe, 


699 


George, c. to the ſhe- For not afſign= 


ing: We command you, 


2 "14! ing errors from 
riff of Middieſex, greet- G K . 


that you take C. D. late 


of, &c. yeoman, if he be 


found in your bailiwick, 
and ſafely keep him, fo 
that you have his body 
before us at Weſiminſter, 
on whereſover we 
ſhall then be in England, 


to ſatisfy A. B. 600l. for 


his damages, which the 
ſaid A. B. lately in our 
court, 
lord Loughborough and 
his brethren, then his 


Majeſty's juſtices of the 
bench at /e/tminſter, re- 


covered againſt the ſaid C. 


for his damages which he 


ſuſtained by reaſon of the 


not performing certain 


promiſes and undertak- 


ings, made by the ſaid C. 


to the ſaid A. at Weſi- 
minſter in your county, 


whereof the ſaid C. is 


convicted, 


as by the inſpection of the record and proceedings 
thereof, which we lately cauſed to come into our 
court before us at Meſiminſter, for certain cauſes of 
error, and now there remaining, it appears to us 
of record : And alſo 11/. which were awarded ta 


the ſaid A. in our court before us at /Viftminfler, 


according to the form of the ſtatute in ſuch caſe 


made and provided, for his damages, coſts, and 


charges, which he had ſuſtained by occaſion of the 


delay of execution of the ſaid judgment, on pretext 


of 


before Alexander 


rer 
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Error. 


of proſecuting the ſaid writ for correQing errors 


brought by the ſaid C. againſt the ſaid A. of and 
upon the premiſes aforeſaid, becauſe the ſaid C. did 
not proſecute the ſaid writ with effect, whereof the 
ſaid C. is convicted, as appears to us of record, 


And have you the ſaid 
money before us on 
whereſoever we ſhall then 
be in England, to ren- 
der to the ſaid A. for 


dis damages, coſts, and 


And have you there 
this writ. Witneſs, &c, 
| Stormont and Way, 


To be ſealed only, 


charges aforeſaid, and this writ, Witneſs, Llyd 


lord Kenyon, &c, 


eto in debt upon af- 
' firmance in the King's 
Bench, from C. P. 

George the third, &c. 
to the ſheriff of Midale- 
ſex, greeting: We com- 
mand you, that you 
Cauſe to be made and 
levied of the goods and 
chattels in your baili- 
wick of C. D. late of 
Weſtminſter in your coun- 
ty, yeoman, as well a 
certain debt of gol. 
which A. B. lately in 
our court,. before Alex- 
ander lord Loughborough 
and his brethren, our 


| Juſtices of the bench at 


Meſiminſter, recovered 
againſt the ſaid C. as 
alſo 10l. for his damages 
which be ſuſtained, by 
reaſon of the detaining 


| the faid debt, 


Stormont and Way, 


Ca. ſa. in debt upon ef- 
firmance in the King's 
Bench, from C. P. 
George, Wc. to the 

ſheriff of Midadleſex, greei - 

ing: We command you, 
that you take C. D. late 
of Meſiminſter, in your 
county, yeaman, if he 
be found in your baili- 
wick, and him ſafely 
keep, ſo that you have 
his body before us on 
the morrow of All Souls, 
whereſoever we ſhall then 
be in England, to ſa- 
tisfy A. B. as well a cer- 
tain debt of 28“. which 
the ſaid A. B. lately in 
our court, before Alex- 
ander lord Loughborough 
and his brethren, our 
juſtices of the bench, at 

Meſiminſter, recovered 

againſt the ſaid C. - 

| allo 


Error, I. — 


alſo 164, which, in our 

ſaid court of the bench, 
were adjudged to the ſaid 
A. B. for his damages 
which he ſuſtained by 
occaſion of the detaining 
the ſaid debt, 


whereof the ſaid C. was convicted, as by the record Return to be a» 
and proceedings thereof which we lately cauſed to = N- 8 
come into our court before us, for certain cauſes of if by taint,” 
error, now there remaining, appears to us of re- then ona general 
cord: And alſo 144. which were adjudged to the 8 
ſaid A. in our ſaid court before us at Weſtminſter, bil or anal 
according to the form of the ſtatute in ſuch cafe vent, then ona 
made and provided, for his damages, coſts, and e 
charges, which he had by occaſion of the delay of 
the execution of the judgment aforeſaid, by the pre- 
tence of the proſecution of our writ of error brought 
by the ſaid C. againſt the ſaid 4. of and upon the 
premiſes aforeſaid, upon which ſaid writ of error, the 
judgment aforeſaid, againſt the ſaid C. being in our 
ſaid court before us, in all things affirmed, whereof 
the ſaid C. is alſo convicted, as appears to us like- 
wiſe of record : | | 
And have you the ſaid And have you there 
monies before us on this writ, Witneſs, Cc. 
whereſoever we ſhall then be in England, to render 
to the ſaid 4. for his debt and damages, coſts and 
charges aforeſaid, and alſo this writ, Witneſs, Cc. 
| | Stormont and Hay. 
If you want a teſtatum, ſee title Execution. 
George, Ic. to the ſheriff of MN. greeting: Writ of reftitu- 
Whereas A. S. lately, that is to ſay, in Trinity 3 
term, in the Zoth year of our reign, in our court, a ; 
before Alexander lord Loughborough and his com- given in the 
panions, then our juſtices, at Maſiminſter, by our © F. e. 
writ, and by the conſideration of our ſail court, money paid. 
recovered againſt 7, O. late of, &c, 1001. which | 
in our ſaid court of the bench were awarded to the 
ſaid A. as for her coſts and charges which ſhe od 
99 25 | en 


and ca, Ja. for {1 A j 


- 
. 
* 2 & v 


been put unto about her ſuit in that behalf, whereof 
he is convicted, as by the record and proceedings 
N thereof which we lately cauſed to be brought into 
1 dur court before us, for certain cauſes of error, ap- 
pears to us of record. And whereas we, by reaſon 
of divers errors in the faid record and proceedings, 
and alſo in giving the ſaid judgment, have reverſed 
and totally annulled the ſame: It is therefore con- 
ſidered and adjudged in our faid court before us, 
that the ſaid J. be reſtored to all things he hath loft 
by occaſion of the ſaid judgment: And for that the 
faid A. ſued out execution upon the ſaid judgment, 
81 e and he the ſaid J. was thereupon taken in exe- 
14 | cution for the ſame, and detained in priſon until 
5 IT ayment was made to the ſaid A. of the faid 100/, 
14 herefore we command you | | 


1 " : Fi. fa. 125 
[ Qu. if this wut that of the goods and 
oy 5 fa, Chattels of the ſaid A. in 
iſſued before it your bailiwick you cauſe 
can be ſued out. tg be made and levied 


e 
that you take the ſaid A. 
if ſhe ſhall be found in 
your bailiwick, ſo that 
you may have her body 
where- 


| 
| 
5 
f 


Return to be as 
the original pro- 
ccedings are. 


the ſaid 100. and have 
you that money before 
us, on whereſoever, 
c. to reſtore to the ſaid 


beſore us, on 


ſoever, c. to ſatisfy to 
the ſaid 7. O. for the 
ſaid 100l. | 


J. the ſaid 100/. ſo awarded to him, by our faid | 


court, before us, upon the reverſal of the ſaid judg- 
ment, and have there this writ. Witneſs, &c. 
Where the money appears upon the record to be 
levied and paid to the party, the defendant ſhall have 
reſtitution without a ſci. 4 » Salk, 588, © 
If judgment is zeverſed, the party ſhall be re- 

ſtored to all that he has loſt, and a writ of reſtitu- 
tion ſhall be awarded. 2 Cro. 698. Vide 4 Med. 161. 
as to the value ſold for. 1 55 | 

If the money is levied and not paid, a writ of 


_ reſtitution ſhall not go againſt the ſheriff without a 
oi. fa. Salk, 588. : 


. Error 


:  Errod.. —- 

XN aps 5 

Error quod corum vobis refident”.. 

Ir a judgment is given in this court, and it be Lies for error in 

erroneous in matter of fact, and not in law, this fad. 

writ may be brought returnable here to reverſe it: 

For error in fact is not the error of the judges, and 

therefore the reverſing of a judgment given by them 

which is only erroneous in matter of fact. is not re- 

verſing their own judgment; but it is otherwiſe in 

matter of law, for they cannot be thought to reverſe 

their own judgments. bf 

If, for inſtance, an infant appear by attorney, and If an infant ap- hy 

judgment be given againſt him, he may have this E 1 

writ to reverſe it: In this caſe, a præcipe is to be o 1 

made for the curſitor of the county where the venue verſe the judg- | 

is laid, and when the ſame is ſealed, it muſt be al-. 

lowed by the maſter in open court, and then the THI 

_ Clerk of the rules will draw up a rule for that pu- WO 

poſe, which being ſerved on the attorney for the 1-40 

original plaintiff, is a ſuperſedeas to the execution, on 

the plaintiff in error putting in and juſtifying his Ap 0 

bail within four days next after ſuch allowance. N N "IV 
It is ordered, that the writ of error iſſued between Rule for allowe jy 

the parties in this cauſe be allow:d : And upon the plain- *** - 1 

tiff in error putting in and juflifying his bail within four | 1 | 

days next enſuing, that further procerdings be flayed on | Th 

the judgment in the original action, until the ſaid writ 

of error now depending between the parties be deter- 

mined. 5 ©» By the Court. 
There needs no ſuperſedeas to this writ, as the rule 

ſtays the execution, although it is laid down in all 

the books the contrary. | 


It is ſaid alſo, that this writ may be allowed in = 
vacation by the maſter, but | think not. = |; 
An infant ought to have à guardian appointed by 3 a8! 
the court to proſecute the writ, as in other caſes, be- 13 
fore aſſignment of errors; vide Coke's Entries, title | 1 


Error; and he ſhould aſſign them by guardian. | _ 
When the writ is returnable, apply to the maſter Rule to an . * 

for a rule to aſſign, which he will give in this form: 

4. B. v. C. D. % Unleſs the plaintiff in error aſſigns 


„% error: 


© 8 „„ 
= esc errors Within four days next after notice given to him 


e his attorney, 4 nonpros may be figned;” which 
take to the clerk of the rules to enter, pay 13. 104. 


1 Ys facts only; proceed to trial as in common caſes, and 
the defendant in error -may carry the cauſe down to 
trial without proviſo. PEE | 


N. B. There needs no ſcire facias in this caſe to 
compel plaintiff in error to aſſign errors. If the 


iſſue is found for the plaintiff in error, he muſt move 


to put the cauſe in the paper for argument, and then 


| | upon producing the paſlæa, the court will give judg- 
. ment of reverſal. RL, 
| i When error If error abates, or is diſcontinued, after the re- 


Antes, this wit cord itſelf is removed, there ſhall be a new writ que | 


of — may belueds  coram vobis reſidet. Yelv. 6. 1 Rol. 753. l. 40. 


ee be If error be quaſhed for any fault but variance, error 
11 | . coram vobis lies. Str. 606. Cooper v. Ginger, Ld, 


Ray. 1403. 
Error coram vobis lies not after affirmance in the 


Exchequer Chamber. Str, 955. Burleigh v. Harris, 


690. Contra 940. 


It muſt be entered upon the ſame roll with the 


firſt, that che court may ſee altogether. Cro. Eliz. 


Error in Parliament. 


| Howawiitof M Writ of error, that is brought in parliament, 
error in parlia- is made returnable immediately, or upon a 


ment is made prorogation ad prorimum parliamentum, becauſe that 


} "tr returnable, , l a 
Yy 1255 court, during the ſeſſion of it, fits continually, and 


has no vacation, and it is for the honor of that 
high court to be immediately attended, that they 
may do the ſpeedier juſtice. T 

are very expeditious, there being no ſcire facias guare 


* ny executionem non; but when the tranſcript is brought 
ah in, on a motion in the houſe by a peer, a day is 


appointed 


be will write the word entered upon it; ſerve copy 
on the attorney. The errors to be aſſigned muſt be 


he proceedings there 


_ -” . 


zopointed for the plaintiff in error to affign his 
errors, and after iſſue is joined on in nulls eſl erratum, 
upon another motion their lordſhips appoint a day 
for hearing the errors; at which day both parties 
muſt attend with their counſel, but neither party 
muſt have more than two, Sty. Pra. Reg, 235. 
The writ is made out by the curſitor of the county How to ſue ĩt 
where the venue is laid; pay him 6“. 3s. 64. if no ot. 
private ſcal, and the curſitor procures the warrant 
from the king; make a precipe for it, take it to 
Mr, Parry's office, and he will allow it, pay 4. a Allowance. 
copy of which ſerve on the attorney for plaintiff in 
the original action. . | | | 
If bail is required, it is to be put in before a judge If bail be re- 
of the King's Bench, apply to Mr. Parry for that 9":r<d, how te 
purpoſe, and give notice thereof; if the defendant ns 
in error is diſſatisfied, he may have a rule for better 
bail at Mr. Parry's ; ſerve copy, the oppoſite at- 
torney then gives notice of juſtification, apply to 
Mr. Parry to bring down the book, give affidavit of 
ſervice of notice to counſel to move to juſtify, draw 
up the rule for the allowance at Mr, A4bbzt's, and 
ſerve copy. As ſoon as parliament fits, get a rule 
to tranſcribe at Mr, Parry's office, ſerve copy on the 
oppoſite attorney, it expires in 8 dajs after ſervice; 
the defendant's attorney leaves the pleadings with 
the clerk of the errors to make up the tranſcript, 
who will ſend to plaintiff in error for the maney ; 
when the tranſcript is examined Mr. Parry delivers 
it to the chief juſtice of the King's Bench, who carries 
the record and tranſcript to the lords in parliament, 
(his fee is 4/,), with whom, after they are examined, 
he leaves the latter, but the record is brought back 
again Mr. Parry attends the chief juſtice to the 
ouſe, | E 
Serving the bail below with a writ on the recog- 
nizance, pending the writ of error, is a contempt and 
breach of privilege. Peer W. 685. | 
Court of K. B. will oblige defendant to enter in- Wife. 
to a rule not to commit waſte or deſtruction pending 
the writ of error, Mharod v. Smart, 3 Burr, 1823. 
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706 


No ſci. fa. iſſues 
to compel an 
aſſignment of 
errors. 


f 


Tf plaintiff al- 
ledges diminu- 
tion, A cCerliorart 
is to be iſſued in 
ten days, 


Argument, 


* 


How to get a 
ſhort day ap- 
pointed. 


Caſes mult be 


drawn up, and 
figned by coun- 


| fel, and printed, 


#\ 


Errot. 


You are obliged to employ one of the clerks in 
parliament, to proceed in error after the tranſcript is 
delivered over; he conducts the whole proceedings, 
except preparing the caſes and briefs for counſel. 

No ſcire facias iſſues for the aſſignment of errors; 
but on a motion made by a peer, a day is appointed 
for the plaintiff to aſſign errors; he is allowed eight 
days next after ſervice. If errors are not filed in the 
parliament office, the clerk of the parliament will 
get it nanproſſed, and make out a remittitur of the 
tranſcript, which is filed in the King's Bench by the 
attorney. F, 

If the plaintiff in error alledges diminution, and 
prays a certiorari, the ſame is to be iſſued without 
any motion, and to be returned in ten days; which, 
if not done, or good cauſe ſhewn to the houſe to 
the contrary, the plaintiff will loſe the benefit of his 
writ. 1 Salt. 267. 5 EN 

To obtain a hearing, the plaintiff in errror muſt 
get a peer to move the houſe, that on aſſigning 
e rors, the defendant may appear and make his de- 


_ fence. 


If the houſe be likely to get up ſoon, after aſ- 
ſignment of errors, on pleading in nullo eft erratum, 
the clerk in parliament will get a.peer to move the 
houſe to appoint a ſhort day for the hearing of the 
cauſe, - „ 
The caſes muſt be drawn up and ſigned by coun- 
ſel on each ſide, which are afterwards printed, and 
250 on each fide. are delivered at the parliament- 
oflice, ſome of which are given to the lords, as 
alſo the judges; 500 on each fide are generally 
printed. The lords examine the errors with the aſ- 


ſiſtance of the judges, in all affairs of weight and 


nicety, On the hearing, the lords either affirm or 
reverſe the judgment; on which the clerk of the 
parliament draws a remittitur of the tranſcript of the 
record into the K. B. which is ſigned by counſel, 


and entered with the affitmance or reverſal ; and the 


court below awards execution, Cc. 


If 


Error. 5 707 


If on a judgment in the Common Pleas, a writ of New bail to-be 
error be brought in the King's Bench, and bail put 8iven in parlia- 
in thereon, and judgment affirmed, and afterwards pda 
a writ of error be brought in parliament, the .party 
muſt give a new recognizance, for the firſt does not * 
include coſts to be aſſeſſed in the houſe of lords. 

Salt. 97. Str. 527. Colebrorke v. Diggs, 

The houſe of lords give ſometimes very large, Cofts, 

ſometimes very ſmall coſts in their diſcretion, accord- | 


ing to the nature of the caſe, and the reaſonableneſs 


or unreaſonableneſs of litigating the judgment of the 
court below, and the practice is to give intereſt from 
the day of ſigning the judgment to the day of affirm- 
ing it there, computed according to the current, nat 
according to ſtridt g, rate of intereſt, X Burr. 
1097. Bodily v. Bellamy: | | 

In a writ of error from the XK. B. to the houſe of Only a tranſcript 
lords, only a tranſcript of the record is ſent up; 5 3 
and when remitted, the King's Bench award execu- 

tion. Vicars v. Hayden, Cowp. Rep. 843. 


Standing Orders of the Houſe, | 


By ſeveral orders of, parliament for the more Orders on writs 
ſpeedy proſecuting of writs of error, it is directed ot <r70r in Pate 
that the plaintiffs in all writs of error after the re— W 
cords be brought in, ſha!l ſpeedily repair to the clerk 


of the parliament, and proſecute the writs of error, 


and ſatisfy the officers of this houſe their fees juſtly 


due, and ſhall aſſign errors within eight days after Errors to be aſ- 


the bringing in ſuch writs with the records; and fened in _ 
if the plaintiffs make default, then the ſaid clerk, OR 
if the defendant in ſuch writ requires it, ſhall record 
a nonpros, and that the record be remitted: and if 
any plaintiff alledge diminution, and prays a certi- If diminution 
orart, the clerk ſhall enter an award thereof ac- Iedged and cer- 
cordingly; and the plaintiff may, before in nulla eft Fre "POE 
erratum pleaded, ſue forth the writ of certiorari in Certierari to go 
ordinary courſe, without ſpecial petition or motion Witheut motion, 
to this houſe for the ſame; and if he ſhall not pro- > wi. ne 
ſecute ſuch writ, and procure it to be returned with- 
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in ten days next after his plea of diminution put int) 
this houſe, then unleſs he ſhall ſhew good cauſe 
or loſe benefit to enlarge the return of ſuch writ, he ſhall loſe the 
thereof, and de beneſit of the ſame; and the defendant may proceed 
25 mga geen as if no ſuch certiorar; were awarded. Ordo dim, 
awarded. procer. die Veneris, 13 Decemb. 1661. 90 


Mo mois ts be That no perſon preſume to deliver any printed 


- delivered unleſs Caſes to any lord, unleſs ſigned by one or more of 
”m_ by coun- the counſel who attend the hearing of the cauſe in 


the courts below, or ſhall be of counſel at the hear- 
ing in this houſe, Ordo dom. procer. die Marti, 

19 April 1698. ; | 
No putting ofa It is ordered, That when a day ſhall be appointed 
day of bearing, for the hearing of any cauſe, appeal, or writ of er- 
ang ror, the ſame ſhall not be altered but upon petition ; 
oath"thereof, and that no petition ſhall in ſuch caſe be received, 
unleſs two days notice be given to the adverſe party, 
of which notice oath ſhall be made at the bar of this 


houſe. Ordo dim. procer. die Mercur. 22 Decemb. 17073, 


1 That when diminution ſhall be alledged, and a 


be given of certiorari prayed and awarded before in null ef} er- 
certicrari's being ratum pleaded, the clerk ſhall, upon requeſt, give a 
cerning writs of Certificate thereof. Ordo dom. procer. die Veneris, 
error. 21 Feb. 1717. e 3 | | 
How counſel are That at the hearing of cauſes, one of the counſel 
to proceed. for the appellants ſhall open the cauſe, then the 
evidence on their ſide ſhall be read, which done, the 
other counſel for the appellants may make obſerva- 
tions on the evidence: then one of the counſel for 
the reſpondents ſhall be heard, and the evidence on 
their fide read, after which the other counſel for 
the reſpondents ſhall be heard, and one counſel only 
for the appellants to reply. Ordo dom. precer. die 
Sabbat. 2 Mart. 1727. 15 
Error doth not That a writ of error doth not determine by pro- 


determine by rogation of parliament, but continue and to be pro- 


Prorogat os. ceeded upon in Hatu quo, as at the diſſolution of the 

| laſt parliament. Ray. 383. So declared 2 Lev. 93. 
Aſſignment of Afterwards, that is to ſay, on the day of 

es in the 21ſt year of the reign of our ſovereign lord 

| George the third, king of Great Britain, &c. oy 

| | ore 


Error, 


fore the king himſelf in parliament, the ſaid 4. by 


J. K. his attorney, comes and ſays, that in the re- 


cord and proceſs aforeſaid, and alſo in giving the 


judgment aforeſaid, there is manifeſt error, in this, 
to wit, as in other aſſignments exactly. To be en- 
croſſed on treble penny parchment, and delivered to 
your clerk im parliament, ſigned by counſel. 


George the third, Fc. To the ſheriff of Middle- 4 uf f. fe. in 
ſex, greeting: Whereas we lately commanded our caſe on a judg. 


aud levied of the goods and chattels of C. D. late of 
| Eſq; the ſum of J. which A. B. Eſq; 


lately in our court before us at Ye/iminfler, by our 


writ, and by the jndgment of the ſame court re- 
covered againſt the ſaid C. D. for his damages 
which he had ſuſtained, as well by reaſon of the 
not performing certain promiſes and undertakings 
made by the ſaid C, D. to the ſaid A. B. as for his 
colts and charges by him about his ſuit in that 


behalf expended, whereof the ſaid C. D. was con- 


victed, as appeared to us of record in our ſaid 
court before us, and alſo J. which to the ſaid 
A. B. in our court of parliament, according to the 
form of the ſtatute lately made and provided, were 


adjudged for his damages, coſts, and charges, which 


he had by reaſon of the delay of the execution of 
the judgment aforeſaid, by means of the proſecution 


of our ſaid writ of error, the ſaid judgment being 


in our ſaid court of parliament in all things af- 


firmed : whereof the ſaid C. D. is convicted, as by 


the inſpection of the record and proceedings there- 
of from our ſaid court of parliament into our court 
before us remitted, appears likewiſe to us on record, 
and that our ſaid ſheriffs of London ſhould have the 
aforeſaid monies before us at Y/:/lmin/ler at a cer- 
tain day now paſt, to render to the ſaid 4. B. for 
his damages, coſts, and charges aforeſaid : And our 
ſaid ſheriffs of London at that day returned to us, 
that the ſaid. C, D. had not any goods or chattels 


in their bailiwick, whereof they could cauſe to be ; 
levied the ſaid damages, or any part thereof; 


Whereas it is ſufficiently teſtified in our ſaid court 
| | 22 3 | | before 


| ſheriffs of London, that they ſhould cauſe to be made ment affirmed in 
is parliament. 
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before us, on the, behalf of the ſaid 4. B. that the 


1 | 0 ſaid C. D. hath ſufficient goods and cbattels in your 
bs 83 bailiwick, whereof you can cauſe to be levied the 
1 damages, coſts, and charges aforeſaid; therefore we 
f 3 command you, that of the goods and chatteis of 


the ſaid C. D. in your bailiwick, you caule to be 


; [ levied the aforeſaid ſums of l. and l. 


and that you have the ſaid monies before us, on 
„ Whereſoever, Sc. to render to the ſaid 
A. B. for his damages, coſts, and charges aforeſaid. 
And have you there alſo this writ. Witneſs Lloyd 
lord Kenyon at Il eſiminſter, the day of 
in the 31ſt year of our teign. Stor mont and Way. 


W hen the Writ of Error abates. 


If plaintiff dies IN a writ of error, if the plaintiff in error dies, 
the wiit ſhall abate ; ſo if there are ſeveral plaintiffs, 

and one dies, the writ ſhall abate, II Co. 135. 

1 Vert. 34. becauſe the writ of error is to ſet per- 

ſons in /tatu quo before the erroneous judgment given 

| below, and this either befoie or after errors af- 

If deſendant. ſigned. Salk. 219. But if any of the defendants in 
pl error die, yet all things ſhall proceed, becauſe the 
benefit of ſuch judgment goes to the ſurvivor, and 
he is only to defend it. Bridg. 78, Vu. 208, 
Sid. 419. Vent. 34. 1 Ld. Ray. 244. But the 
_ Plaintiff in error muſt iſſue a ſcire facias againſt the 


— Ba 


— — eo 


iy; executors to hear errors; and then, and not before, 


may proceed to reverſe the judgment. 1 Vent. 34. 
| 208 Bulftr, 231. Show. 186. | | 

Diſcontinuance. If he that brings error diſcontinues before the de- 
fendant plead, he may have a new writ of error; 
but if he diſcontinue his writ after the defendant 
bath pleaded in nuilo eff erratum to it, he cannot 
have a new writ ; for then the defendant hath joined 
iſſue upon the writ brought; but before plea, he 
E | may, for the bringing of the new writ is but the 
Fi abatement of the former, and noways prejudicial to 

i | | the defendant. ; 
j Chief juſlice. If error abates by the death of the chief juſtice, 
ij or of the parties, the ſecond writ ſhall be a /uper- 


to 
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Error, 717 


to take out execution if the chief juſtice dies. 

1 Barn. 139, 140. | | 
The plaintiff in error married, whereby her writ Mariaye, 

abated z court gave defendant leave to take out ex- 


ecution without time to bring error cram vobis, 


Str. 1015. PTFenkins v. Bates. Ibid. 880. 
If errors are aſſigned before defendant's death, the 

executor muſt proceed as if defendant was living, 

till judgment is affirmed, and then revive by ſcire 

facias 3 but cannot take out execution pending the 

writ of error. Barnes 347. right v. Treu ee. 
A court of error may award a venire facias de nous. Ven face de novo. 

Dougl, 722, Grant v. Aſile. | 2 
If judgment below was given for defendant, upon If judgment on 


: _— I; g demurter re- 
demurrer, and the judgment be reverſed, whereupon nl, 3 K. 


a writ of inquiry becomes neceſſary; in ſuch caſe, as yard inquiry, 


the lords cannot award ſuch. writ, the record is 
remitted to B. R. for them to award the inquiry, 
and upon return thereof, then to give final judgment. 


£4. Ray. 9, 10. Carth. 319. 


Of” lt in Error. 
BY S Y 9 I. 3. c. 11. If verdict for the de- 


fendant, and it is affirmed on error brought, the de- 


tendant ſhall have coſts, 

But on reverſal of a judgment, no coſts are al- Reverſal, 
lowed, becaufe it would be hard that any perſon. 
ſhould pay the coſts occafioned by error in the judg- 
ment of the court below. Str. 617. 2 Mad. 314. 

By 3 H. 7. c. 10, If tenant defendant, or other Defendant to par 
bound by judgment, ſue out a writ of error in _— 
delay of execution, and diſcontinued, be nonſuited 
or have judgment affirmed, he ſhall pay coſts and 
damages at the diſcretion of the juſtices, . | 

Error of a judgment on the ſtatute of uſury, on Thoveh moni 
afirmance, it was held, that though no coſts were 4g, het here 
given in the original action, yet the court declared muſt be coſis in 
that the defendant in error was entitled to the coſts erior. 
by the expreſs words of 3 H. 7. c. 10. Str. 1084. 


| Ferguſm v. Rawlinſon qui tam, Cro. Flix. bogs 


I Vent. 38, | | 
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Of quaſhiog 
writ, 


Tf judgment af- 
med, 


{...Erroge'(:11 f 


If error be quaſhed for variance or other deſect, 
coſts are given by ſtat. 4 & 5 Ann, c. 16. Str. 606, 

By ftat 13 Car. 2. c. 2. If error. be brought of 
a judgment after. verdict, and the judgment be af- 
firmed, the defendant in error ſhall have double 


coſts, 


Executors, 


Intereſt. 


Avowant not 
intitled to cofts, 


Coſts on quaſh- 


Mow to pet 2 
deed enrolled, 


The entry. 


If an executor brings error upon a judgment 
againſt his teſtator, and after affirmance moves to 
pay principal, intereſt, and coſts, he ſhall not pay 
coſts in error. Str. 1072. Rep. temp. H. 367. 
1 Vent. 166. 1 Mod. 77. But after a devaſlavit 
he brings error, he ſhall pay coſts on affirmance, 
Str. 977. Cazwell v. Norman. 

On error on a bond given in India, B. R. will di- 
rect the damages to be computed, by adding to the 
coſts India intereſt (ꝙ per cent.) till ſigning the 
judgment, and legal intereſt (5 per cent.) from that 
time, on the accumulated ſum aſcertained by the 
judgment. 2 Burr. 1094. Bodily v. Bellamy. 

An avowant is not a plaintiff within 3 H. 7. 
and is not intitled to coſts or damages on the affirm. 
ance by a ccurt of error of a judgment in his favor, 
Carth. 122. 4 Mod. 7. 1 Salk. 95. 205. 

It is ſaid that coſts on quaſhing writs of error ate 
to be given in all caſes. Str. 606. 8 Med. 305. 


Inrolling Deeds, : 


| HE deed intended to be inrolled muſt be 
taken to a judge; if it be a bargain and ſale, 
one of the parties muſt acknowledge his execution 
of the deed, either in court or before a judge at his 
chambers ; but if the deed requires the judge's fiat 
only, then the party need not attend; the deed muſt 
be left with the judge, who with his own hand de- 
livers it in court to the ſecondary, and orders him 
to enroll it; it may be done in term time, or in va- 
Cation. | | CS 
As yet of the term of Saint Michael, 32d Geo. 3. 

Witneſs Lloyd lord Kenyon. | 

| : Bo England, 


with the names of the parties, and making the fol- 
livery with the witneſſes names alſo). When copied | 
the deed, 


the king himſelf, of Michaelmas term, in the 32d year 8 |) 0 


The entries of J. X. gentleman, one, c. of the 
term of Saint Michael, 32 George 3d, 1791. 


dated the day of 1791, and made between 


„ CY — LI — — m_ 4 


England, (/.) © Be it remembered, that on the The day it was 
roth day of November, in this ſame term, before the delivered into 
lord the king at Weftmin/ler, Sir William Henry Afþ- ut. 
hurſt, knight, one of the juſtices of the lord the king, 
before the king himſelf, came into the court of the 
ſaid lord the king, before the king himſelf, and re- | 
cordeth, that on the _ © day of 1791, ® The day of the 
at Serjeant's Inn, in Chancery- Lane, London, came A. B. a<knowledgmear 
in his proper perſon, and brought before the ſame a 
juſtice then there, a certain indenture, which he 
acknowledged to be his deed ; and prayed that the 
ſame indenture might be inrolled of record in tbe 
ſaid court as his deed; which ſaid indenture the 
aforeſaid juſtice, by his own proper hands, hath 
now delivered into court here, to be inrolled, and 
it is inrolled in theſe words, to wit, this indenture 
(here inſert the deed verbatim, copying every word, 


lowing mark for ſeals, , put the ſealing and de- | | 4 ; | 
and examined, theſe words are to be indorſed upon j 

« Enrolled in the court of our lord the king, before 
of the reign of king George the third. Roll 560. 


| Then a docket of the deed is to be made upon a 
flip of paper in this form: 


Middliſes, (/5.) Indenture of bargain and ſale, Docket, 


A. B. of, &c. of the one part, and C. D. of, &c. 
of the other part, of ten meſſuages and fix acres of 
land, with the appurtenances, in the pariſh of F. 
in the ſaid county. Roll 560, 
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Abatement. 


F pleas in abatement Page 39 


The like to the juriſdiction 
ibid. 


To the diſability 


40 
On a plea of mi/nomer if iſſue be 
joined thereon, the judgment | 


1s peremptory ibid. 
Pleas to the juriſdiction or in 
abatement, to be pleaded be- 
fore rule out * 9 
And not after imparlance, unleis 
declaration be delivered after 
term, or ſo late in term that 
defendant is not bound to plead 
to it that term, in both which 
caſes to plead within the firſt 
four days of next term in- 
cluſive | ibid. 
Sunday not reckoned a day, unleſs 
as the laſt, Then Monday will 


do 240 


The days are both incluſive ibid. 


Plea filed too late, court gave 


leave to plead general iſſue. ib. 
If defendant pleads in abatement 
he diſpenſes with the rule to 


. plead ibid. 
A plea to the juriſdiction, mult 
ſtate another 241 


Cannot be pleaded before ap- 
pearance or C. B. filed ibid. 
And declaration muſt be taken 
out of the office ibid, 
The rules laid down for this 
prior to its being pleaded 1 


No advantage can be ok of the 
declaration, on this plea - 


Page 241 . 

No need to lay a wenue ws _ - 
Cannot plead two dilatory pleas 
ibid. 
If judgment for the plaintiff it is 
peremptory. 241 


If be omits to plead a zi/nomer in 
his name, he may be * 5 
execution 


Muſt be ſigned by counſel idid. 


May amend after plea, on pay- 


ment of coſts © ibid. 
How to enter a caſſẽtur Billa ibid. 


Judgment of caſſetur billæ ibid. ; 


Pleas in Abatement. 
N in abatement of coverture 


| —— in the Chridisd 
name by original ibid. 

To be filed ibid. 

Affidavit to ad nex to plea ibid. 


Replication to a plea of niſuamer 


in the ſurname, that the defend- 
ant is known as well by ane 


name as another 270 
Partnerſhip pleaded in r 
101d. 


By Death. : 
When noalteration made by death 
of either party, no abatement 


If plaintiff or defendant die after 


interlocutory judgment, action 


ſhall not abate if the ſui could 
have 


f 


have been originally maintain- | 
ed by the executors Page 442 
If two or more plaintiffs ſue, the 
death of one ſhall not abate the 
action ibid. 
The like if there be two defend- 
ants ibid. 
Death of either party between 
verdict and judgment is not 
error, provided the judgment 
be entered up within tævuo terms 
63 
Death of either party be fore af. is, 
the ſuit abates, but if after the 
aſfizes, though before trial, it 
des not 634 
In ejectment defendant died be- 
tween the firſt day of the afſizes 
and verdict; judgment good 
ibid. 
Ejectment againſt baron and /eme, 
baron dies between the day of 
ni prius, and the day in bank, it 
is good againſt the eme ibid. 
If feme takes huſband after verdict, 
and before the day in bank, he 
ſhall have judgment, but a fi. 
u. may be ſued out ibid. 
If pending an argument plaintiff 
die, ſuit does not abate; the 
like if defendant die ibid, 
If ſhe is ſued and takes a huſband, 
the writ does not abate ibid. 
Marriage after ſuit in an inferior 
court, pleadable in abatement 
in the ſuperior court after re- 
moval 635 
If there are two ſvits pending for 
the ſame cauſe of action, the ſe- 
cond ſuit ſhall abate ibid, 
How to proceed in ſuch caſe ibid. 
Bankruptcy in plaintiff or defend- 
ant no abatement 401 
Abatement of error 710. 
Account 11, 


Ac ætiam. 
Why firſt introduced MD. 
Ac-cetiam in caſe © 120 
— — debt ibid. 


Ac ætiam in trover Page 120 
— detinue ibid. 

—— covenant ibid. 

— aſſault ibid. 


Againft three defendants ſeverally 


ibid, 
For crim. con. ibid, 
At ſuit of executors ibid. 


At the ſoit of adminiſtrator 1 1n caſe 
2 ibid. 


Ats. aſſignee of a bankrupt ibid. 


For foreign money ibid. 
Adions. 
What an action is 9 
If two actions are brought where 
one would have done, court will 
conſolidate and compel plaintiff 
to pay coſts iüdid. 
Actions popular, why ſo called 10 
When ſtatute need be ſet out ibid. 
When not ibid. 
If act be recited, the day, Cc. 
muſt be ſhewn ibid, 
if the plaintiff recites ſo much as 
makes for him, it is ſufficient 


ibid. 

Of real actions 11 

Of perſonal actions ibid. 

Of mixed actions ibid. 

Of the action of account ibid. 
plea * 

— efumpft ibid. 


What! is an aſſumpſit in law 13 

Of a promiſe, and the conſequence 
in not performing it ibid. 

Of the ſtatute of frauds OY 


| promiſes 14 
Nudum padtum ibid. 
Conſideration defined ibid. 
Void promiſe 15 
Unlawful confidernion ibid. 
Of implied contracts ibid. 


— e ſſumpſit 16 
Of the action for money had and 

received ibid. 
The benefit of the action ibid. 
Defence 


17 
| The diſadvantage of the action ib. 
When 


When it lies, and when not Page 17 
If an annuity bond is not regiſ- 
tered, money had and received 
will not lie againſt a ſecurity | 

F: Z ibid. 
It lies for premiums paid by the 
inſured, to the lottery office 
keeper, but not to recover back 
winnings | 18 
For a creditor's ſhare under an 
order of commiſſioners of bank- 


rupft ibid. 
It lies for money paid by 8 
ibid. 


Of the action for money paid ibid. 
Stock jobbing tranſaction ibid. 
Partners ibid. 


Of the action of covenant 19 


When covenant lies and when 
not ibid. 


When by an executor ibid. 
— her ibid. 
— aſſignee ibid. 


When againſt executors, c. ibid 
| ——— heir or aſſignee 20 
Leſſee of tithes ibid. 
When aſſignee ſhall not be liable 


ibid. 

Debt. 
In what caſes debt lies ibid. 
When not ibid. 
It lies againſt ſheriff - 21 
It lies on a foreign judgment 


ibid. 
For a penalty on a bye-law, Cc. 
or act of parliament ibid. 
It lies not on a bill of exchange or 
promiſſory note | 
ow to declare for goods ſold ib. 
In debt may recover leſs than the 
demand | ibid. 
Court will not ſtay proceedings on 
pay ment of the pecalty 22 
The penalty is merely a ſecurity, 
and where it is not ſufficient 
the plaintiff may recover da- 
mages as well as the penalty 


" Ibid, 


Trover 25. 


ibid. 


nn x 
Of the action of aſſault Page 25 


— — batter7 ibid. 
coſts idid. 
aſſault and falſe 

impriſonment ibid. 

Caſe -- ibid. 


May be brought againſt a ſhe- 
riff by the aſſignees of a bank- 
rupt | 24 

The declaration, what it ought to 


ſhew ibid. 
Plea ibid. 
Detinue : 5 
Declaration ibid. 
Proof requiſite ibid. 
Treſpaſs ibid. 


Who may maintain this action for 

perſonal property ibid. 
real property 26 
If cauſe of action accrued before 


— —2— 


bill filed, it is good, thougk 


writ iſſued before ibid. 
If two cauſes of action be of ſame 
nature, may be put in one ac- 
tion | ibid. 


When actions may be joined 27 


For whom and againſt whom an 


action will lie ibid. 


Caution how to commence actions 


if plaiut'f be an infant, ideot, 
feme covert, executor ibid. 
It joint tenant or tenant in com- 
mon tek 28 
What perſons may be ſued 29 


Within what time actions are to be 


brought | 30 
Cimitacion of ſuits on what found- 
ed ibid. 


No writ of right of anceſtor but 
within ſixty years ibid, 
Nor of his own but within thirty 


Claim to prevent ſtatute ibid. 
All writs of formedon ſhall be 
ſued within twenty years next 


after title firſt deſcended ibid. 


Upon penal ſtatutes by informers 
| to 


ibid. 
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to be brought within one year 


| Page 30 
At the ſuit of the king only, in 


two years 31 
Words, two years ibid. 
This does not extend to cand. 


magn. ibid. 
Treſpaſs, aſſault, battery, Sc. 
four years ibid. 


What is out of the ſtatute 31 
All actions of treſpaſs guare clau- 
Jum fregit, treſpaſe, detinue, 
trover, replevin, Cc. to be 
brought in ſix years, except in- 
fants, feme coverts, Oc. ibid. 
Their limitation after judgment 
or outlawry reverſed ibid. 
What actions are not within the 
fac. of n e. 1. e. 16. 32 
When the time begins to run and 


when not ibid. 


Actions upon promiſſory notes to 
be brought within the time ap- 
pointed for ations on the caſe 

| ibid. 

All ſuits in the admiralty, in ſix 

ears 


4 33 
A bill of Midaleſex or latitat being 


ſued out within the time limit- 
ted ſaves the ſtatute ibid. 


Adminiftrators. Vide Exccutors. 


367 

Affidavits of Debt. 
What an afhdavit is a 
What it is to contain ibid, 


Muſt ſet forth the matter poſitive- 
ly | x =... 
Debt muſt be 10/. to hold to bail 


and require a poſitive oath 


except executors, &c. ibid. 
When to be filed 100 
Who may make affidavit of debt 
: ibid. 


Cannot join action in debt and 


caſe in one affidavit ibid. 
Jodges to ĩmpower perſons to take 
them ibid. 
Who to be ſworn before 


— 


For the hire of horſes 


ibid. 


„ 


This court will not receive a ſup⸗ 


plemental affidavit Page 100 
In what caſes affidavit is not ſuf- 
ficient to hold to bail 101 
In what caſes it is ſufficient where 
plaintiff ſues as executor, &c. 
102 
On the lottery act 103 & 4 
All affidavits taken by illiterate 
perions muſt be read and ex- 
preſſed in the jurat by the com- 
miſtoner 104 


The Form of Afidavits. 

For work done and materials 
ſound . 105 
For goods ſold and delivered 


| ibid. 
For money lent ibid. 
For money laid out ibid. 


For money had and received ibid. 
Upon an account ſtated ibid. 
For work done and materials 
found ; for goods fold and de- 

livered; money laid out, lent, 

money had and received ibid. 
For goods ſold and delivered by 
partners ibid. 
For goods ſold and delivered 

made by plaintiff's ſervant ib. 
For work done by plaintiff and 

his ſervants 106 
ibid. 
For work done as a ſurgeon ib. 
For medicines found as an apo- 

thecary  1bid, 
For depaſturing cattle ibid. 
For the uſe and occupation of a 

houſe and land ibid. 
The like of a meſſuage ibid. 


For part of a meſſuage ibid, 
For arrears on leaſe 107 
For a gelding fold ibid. 
For meat, drink, waſhing, — 

ibid. 


To hold an adminiſtrator to bail 
after devaſtavit returned ibid. 
Drawee againſt drawer on note of 
hand ibid. 


Indorſee 


11 „. 


Indorſee againſt drawer Page 107 | 


Indorſee againſt the indorſer ibid. 


Drawee againſt drawer, on note 


where part paid 108 
Affirmation of a quaker on note 
ibid. 
Drawer againſt acceptor on a bill 
of exchange ibid, 
Iadorſee againſt acceptor ibid. 
Indorſce againſt drawer when pay- 
able to his own order ibid, 
In trover for goods ibid. 


Trover for a promiſſory note ib. 


The like for a bond 109 


What affidavit is ſufficient in | 


trover © ibid. 


The like for deeds generally ib. 


In detinue for an indenture ibid, 
On bond obligee v. obligor ibid. 
On aſſignment of bond by aſſignee 
and caſe thereon ibid, 
The like when the obligee joins 


with the aſſignee 5 
On a judgment recovered 111 
On an annvity bond ibid. 
By the aſſignee of a bankrupt up- 

on an account ſtated ibid. 


One of three aſſignees may make 
affidavit to hold to bail bid. 


By an executor for goods ſold and 


delivered | 112 
On a note, by ditto ibid. 
For a violent aſſault | _ 
The like 


113 
This affidavit ſhould be made by 
the defendant and a witneſs : 
Mr. J. Gould refuſed an order 
on the plaintiff's own affida- 
davit. 
For not delivering goods purſu- 
ant to a bill of lading 113 


On a bond made in Scotland 114 


Againſt an underwriter on a po- 
licy - ibid. 
Affidavit of due execution of ar- 


ticles 227 


The like of ſervice 


F or other affidavits, ſee the di fr. 
ent heads. 


i Amendment. 
The court will allow amend ments 


to be made at any time whilſt 


the ſuit is depending, though 
the record be trade up, and term 


paſt Page 2 
The ſtatutes ha to —— 
ments i ibid. 
Only extend to pleadings of re- 
cord ibid. 
la general proceſs may be amend- 
ed idid. 


May amend declaration on pay- 
ment of coſts, without imparl- 


ance ibid. 
In matters of form, after plea, 
without coſts ibid. 
In ſubſtance not ibid. 
When no new rule to plead ne- 
ceſſary ibid. 


Cannot add a new count after plea 
or after the end of ſecond term 


248 


Two days after amendment to 
pled ibid. 


[Cannot amend by adding two 
counts, the term next after the 


term, in which declaration de- 
livered ibid. 
Court refuſed to amend in dates 
and ſums four years after 
action brought in an action 
for uſury ibid. 
May file a new bill to amend by 
ibid. 
Amendment after demurrer and 
argument ibid. 
Although record made up ibid. 


After demurrer and amendment, 


two days to plead ibid. 
Replication amended after ver- 
dict, by inſerting the ſimiliter 

| ibid, 
Bill mav be filed at any time be- 

fore plca, during the term 

ibid. 
[t was amended by adding a pro- 
miſe to the executors after two 
terms, 
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terme, otherwiſe flatute would 
bave run Page 249 
Declaration on gui tam for uſury, 
may be amended ibid. 


Leave was given for plaintiff to 


withdraw his replication, and 
reply de novo; to prevent an 
obliteration on 0 roll, ſix terms 
after ibid. 
If on an entry to Gesie a ſine the 
gemiſe is laid before the entry, 
inſtead of after, it may be 
amended on payment of coſts 
1bid, 
Term in an ejectment amended 
without conſent ibid. 


. Plaintiff declared as an executor 


on a promiſe to the teſtator, 
ſtatute of limitations was plead- 
ed, and iſſue joined, leave was 
given to amend on payment of 
colts, and liberty to plead 4e 
novo - 1bid, 
A bill of Middle/ex filed of wrong 
term, may be amended ibid. 
The diſtinction of amendments 
granted by the court ibid. 


After argument on demurrer, and 


before judgment, leave was 
given to amend 250 
Pleas and replications may be 
amended _ ibid. 
After verdict on ſome iſſues, and 
demurrer argued, cannot with- 
draw the demurrer ibid, 
Plea cannot be amended after 
demurrer, if plaintiff has loſt a 
trial ibid. 


Variance between name of attor- 


ney in the warrant and memo- 
randum of iſſue, amended 
after error brought, and that 
aſſigned for error ibid. 
Verdict on firſt iſſue, and no no- 
tice taken of the laſt, after error 
and joinder in the Houſe of 
Lords, amended by this court 
by the judges notes ibid. 
Another amendment after error ib. 


Continvances are amesdö ble 
Page 250 | 
Ca. +. amended after executed in 
the return ." "WER 
Appearance, vide Original 500 


Arbitration. 
The definition of the word 646 
nee, Sc. defiring to end 
controverſies by arbitration, 
may agree their ſubmiſſion to 
the award of any perſon, and 
make their ſubmiſſion a rule of 
court ; 647 
In caſe of diſobedience, the party 
neglecting is liable to be at- 
tached ibid. 
When to move to ſet it aſide, and 
on what grounds ibid, 
Unleſs ſuch award ſhall] be ſet 
aſide before the laſt day of the 
next term after it is made, it is 
too late | ibid, 
The only ground to impeach an 
award is colluſion, or groſs miſ- 
' behaviour of tha arbitrators ; 
otherwiſe it is binding 648 
When motion ought to be made 
| ibid. 
Awards are now conſidered with 
greater latitude than formerly 
ibid. 
As to coſts ibid. 
How to proceed to make the ſub- 
miſſion a rule of court ibid. 
Affidavit of the due execution of 
the bond for that purpoſe 649 
Ho to proceed to get an attach - 
ment ibid. 
Affidavit of the attendance, de- 
mand, and refuſal ibid. 
There muſt be a poſitive affida- 
vit of perſonal notice and de- 
mand all at one time 650 
If the party on whom the 0 
mand is abſconds, how to pro- 


proceed ibid. 
How to move for the l 
8 | ibi 


How 


PF 


How to proceed on a rule of re- 
ſerenes Page 650 
How to get the time enlarged 651 
How to proceed after award mage 
= ibid, 

Affidavit of the ſervice of the 
rule, allocatur for coſts, and 
demand of the money l 
2 

Affidavit of the due execution 97 
the award, to be made by one 
of the witneſſes ibid. 
Cannot arreſt on attachment, on 
Sunday ibid. 
When bail is given in the action, 
and the plaintiff takes a verdict 
ſubject to the reference, how he 
is to proceed after award made 


653 
Arreſt. 


Definition of 87 
None to be held to bail in a ſu- 
perior court under 1c/, ibid. 
And if the cauſe of ation amounts 
to 101. affidavit is to be made 
of the cauſe of action, and the 
ſum indorſed on the back of 
| the writ ibid. 
For which the ſheriff 1s to take 
bail, and no more ibid. 
If no affidavit made, defendant 
not to be arreſted - 88 
The arreſt cannot be made on a 
Sunday except on an eſcape or 
by bail ibid. 
No ſheriff, Sc. in Wales, or coun- 
ties palatine, to arreſt, unleſ; 
the cauſe of action be 200. ibid. 
No perſon to be held to bail in any 
inferior court under 101. ibid. 
Proceedings therein in cauſes of 
10l. or upwards, and in cauſes 
of 4.0s, or upwards 89 
No ſeaman ſhall be liable to be 
taken out of his majeſty's ſervice, 
otherwiſe than for ſome crimi- 
nal matter, unleſs the debt 
amounts to 200. 89 


| 


23A-. 


If arreſted for a leſs ſum, may be 
diſcharged by a judge Page go 


and outlawry ibid. 
No volunteer ſoldier liable to be 
arreſted, unleſs for a real debt 
e ee 
Oath of the debt to be made before 
a judge, c. ibid. 
But plaintiff may, upon notice 
given, proceed to judgment and 


Who are within the act, and who 
not . 5 | ibid. 
May be ſurrendered by their bail, 
though not arreſted ibid, 
If any perſon procure another to 
be arreſted at the ſuit of any 
perſon where there is no ſuch 


_ + perſon known, or without the 


plaintiff's conſent, every perſon 
ſo offending ſhall ſuffer fix 
months impriſonment ibid, 
For what a perſon may be held to 


bail of courſe 93 
When executors, Cc. ibid. 
Trover ibid. 


So in 26 Geo. 2. c. 21. ibid. 


So in 11 & 12 V. 3. for export - 
ing of wool ibid. 
So on cand. mag n. ibid. 


if coſts are paid, he ſhall be held 
to bail to a ſecond action 94 


Bail is required upon the gth Ane, 
c. 14. againſt the winner ibid. 
Defendant may be held to bail on 
the judgment, if no bail in the 

original action, notwithſtanding 

a writ of error brought ibid, 
So in an aQion for double rent 95 
In what ations defendant cannot be 


held to bail ibid. 
at 


Plaintiff may, upon notice giben 
to ſeamen, proceed to judgment 


Who is within the at * 91 


_ . outlawry 92 


If nonprofed on a former action 


In a judgment if bankrupt neglects 


to plead his bankruptcy ibid. 
On an award ibid. 
When for a penalty ibid. 


W 
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Bankrupt is free forty- two days 


So where the action is miſconceived 


But if bail juſtify and a rule to 


After verdict, court willover- rule an 


I” N D- 
 What-fer/ons are not liable to. be ar- | 
| reſted Page 96 


from arreſt, provided he was not 


jn cuſtody at the time 97 
Servants of peers and members not 

- protected lbid. 
Corporations | ibid. | 
If the wife be arreſted ibid, 


If executor perſonally promiſe to 


pay may be arreſted ibid. 
In what caſes the defendant may be 
held to bail a ſecond time 98 
As if a ſecond writ be taken out 


pending the firſt ibid. 
Zut where the bail were forſworn 
held they might ibid. 


After nonpros and coſts paid ibid. 
ibid, 


» diſcontinue, cannot without 
leave arreſt anew ibid. 


Arreſt of Judgment. 
Ariſes . on the 
face of the record 353 
After verdict court will do all they 
can to help declaration 354 
And ſuppoſe all right, Cc. but 
not after judgment by —_ 
bid. 
The roll to be brought into court 
ibid. 
Motion may be made any time 
before judgment ſigned ibid. 
After judgment on demurrer can- 
not move | ibid. 
It may be made after motion for a 
new trial ibid. 
Each party pays his own coſts, if 
the judgment is arreſted + ibid. 


objection which they would have 
liſtened to on demurrer ibid. 
Miſtake in joining the iſſue was 
over-ruled ; ibid. 
May alledge any thing in the re- 


7 E | . : . | | 
which may be afligned for error 
5 Page z. 
If rule diſcharged, how to — 
XY 355 
| aulit 22. 
Aſſault and Impriſonment ibid. 
© Afampht 13 to 18. 
| Attachment. - 


When an attachment is to be re. 


How to move for an attachment 
for not paying coſts, for not 


For not paying money purſuant to 
an award ibid, 
Attachment of privilege ibid. 


Attornment. 


Attornment of tenant under a writ 
of poſſeſſion in ejectment 579 


Attornies, 


The definition of 54 
Formerly made by letters patent 


If an attorney convicted of forgery, 
Sc. ſhall practiſe, judge has 
power to tranſport 55 


ſue out any writ, Cc. without 
being ſworn and inrolled in one 
of the courts | ibid. 
Any judge before admiſſion to ex- 
amine as to his fitneſs ibid. 
Admiſſion to be written on parch- 
ment N Me 56 
The like as to ſolicitors ibid. 
None to act unleſs bound by con- 
tract for five years ibid. 
Judge to examine ibid. 
The like as to ſolicitors ibid, 
An attorney if in any of the courts 
may with conſent, Sc, ſue in any 


cord, in arreſt of judgment, [ 


other court $7 
5 Not 


fuſed by the court on motion 856 


proceeding to trial 316 


ibid. 


No perſon to act as an attorney or 


kk. Co 


Not to have more than two clerks 
| | Page 57 
Secondary may have three ibid. 


Attorney of this court may carry | 


on proceedings in Wales, in the 
name of an attorney of that 
court by conſent ibid. 
Sworn attornies permitting thoſe 
that are not ſo, to iſſue out writs 
in their name, diſabled ibid. 
To be inrolled : I ſhould have been 
the chief clerk iich 
A ſworn attorney may be admitted 
a ſolicitor | ibid. 
Any perſon in his own name ſuing 
out a writ, Sc. as an attorney 
or ſolicitor, and not inrolled, 
forfeits gol, 8 
Articles cancelled by order ibid. 
A quaker having ſerved five years 
may be admitted ibid, 
The oath | ibid, 
No attorney being a priſoner to 
commence any action ibid. 
And an attorney permitting him 
do uſe his name whilſt in priſon, 
to be {truck off 59 
Not to extend to ſuits before cone 
finement | ibid. 
He may commence an action on 
the bail bond ibid. 
The act relates to proſecutions, 
not a defence | ibid. 
Perſons bound to ſerve as clerks to 
attornies, are to cauſe affidavit 
to be made within three months 
after execution of contract ibid. 
None to be admitted attornies be- 
fore ſuch affidavit produced ib. 
No attorney to take a clerk after 
ditcontinuing buſineſs 60 
The clerk to be employed the 
whole time of ſervice by ſuch 
attorney, Se. ibid. 
If before the expiration of the time 
the attorney die, or the clerk be 
_ diſcharged by rule, and he is 
bound by another contract, ſuch 
ſervice to de good, if affidavit be 
| 5 
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made and filed within three 
months _ Page 60 
Before admittance aflidavit to be 
made and filed of the ſervice for 
five years 61 
Attorney acting as agent, or per- 
mitting his name to be uſed, or 
ſending any proceſs to an un- 
qualified perſon, thereby to en- 
able him to appear or a& as an 
attorney, to be ſtruck off the 
roll ibid. 
None to act as ſolicitor at the 
ſeſſions who are not admitted 
according to 2 Geo. 2. ibid. 
Perſons exempted 60 
An attorney not attending his em- 
paloyment for one year, (unleſs 
hindered by ſickneſs,) not al- 
lowed privilege ibid. 
Attornies diſmiſſed from one court, 
be not admitted to practiſe in 
another | ibid. 
It is ſaid he 1s intiiled to his pri- 
vilege till he remains of record; 
but I think not, if he diſconti- 
nues his practice a year ibid. 
Not to be leſſee in ejectment 63 
No perſon to change his attorney 
without leave ibid; 
Nor till the bill be paid ibid. 
Where the attorney dies, and no 
other retained, the cauſe may 
proceed ibid. 
How long an attorney's authority 
continues ibid. 
He is not compellable to appear, 
but if he undertakes he muſt 
| ibid. 
Alphabetical book to be kept by 
the maſter, to enter the names 
and places of abode of the at- 
\ tornies ibid. 
If no entry made, fixing notice 
up in the office, deemed ſuffi. 
cient | ibid, 
As to the ſervice 65 
Certificates to be taken out an- 


A 2 


nually by every ſolicitor prac- 
tiſing 


tiſing in any court holding plea 
for 40s. and upwards Page 65 


Thoſe reſiding in London and We/t- 


minſter, the bills of mortality, 
or Edinburgh, to pay 51. for a 


-  certiticate | ibid. 


Any other part 31. ibid. 
From iſt Now. 1785, every acting 
ſolicitor, Sc. ſhall annually de- 
liver in a note of his name and 
refidence, c. in order to ob- 
tain a certificate ibid, 
Officers to enter on application in 
rolls or books for 15.-and to 
ſubſcribe their names on the 


. certificate 66 | 


Entering officers to iſſue annual 
certificates, which muſt be re- 
newed zen days before the expi- 

- ration of the time for which it 


Was granted, and ſo yearly -67 


Perſons reſiding 40 days in a year 
within the limits of the higher 
duties, are to pay ſame ibid. 

Penalty of 50. on acting without 
certificate, or giving in a falſe 
place of reſidence ibid. 

Perſons having taken out certifi- 
cates, may act for others who 
have alſo taken them out 68 

Perſons under one certificate may 
act in any other court in which 

' he is ſworn, SS. ibid. 


Where country attornies are con- 


cerned in cauſes, declarations, 
c. to be delivered to the agents 
in town SAT ibid. 
If the agent of plaintiff's attorney 


gives the agent in town for de- 


fendant time to plead,” the 
country attorney cannot ſign 
judgment till that time be ex- 
pired | ibid. 


Notice of trial muſt be given in 


town, baut a countermand may 


be given in the country ibid, 


No under-ſheriff, ſheriff *'s clerk, 
&c. ſhall be an attorney during 


me time that he is in office with | 


leave h 


any ſuch ſheriff Page 68 
Attornies for ill practice, c. li- 
able to be puniſhed in a ſun. 
mary way 7 ibid, 


Alſo for baſe and unfair dealings 


S | , 6 
An attorney's name ee win 
his authority to proceſs, pro- 


ceedings ſet aſide ibid. 
Cannot be bail or leſſee in eject- 
ment 2 5 
Not compellable to ſerve as con. 
ſtable Ibid, 
Payment to an attorney ibid, 


To the agent 3 


An action lies againſt an attorney 


for neglecting to charge a per- 
ſon in execution did. 
An attorney may detain writings 
till paid, but cannot detain 
deeds delivered upon ſpecial 
truſt, for the money due in that 
buſineſs 70 
If a man has a joint cauſe of ac- 
tion againſt two, and one an 
attorney and the other not, he 
may arreſt both e dil. 
He has a lien on the money re- 
covered for his bill ; if it comes 
to his hands, he may retain; if 
he applies to the court, they will 
prevent its being paid over til 
his demand is ſatisfied ibid, 
But he muſt give notice 2 
| x" ibid. 
Verdict for 20/. error brought, tbe 
- plaintiff compromiſed for 10 
guineas for debt and coſts, aud 
upon motion why defendant 
ſhould. not pay plaintiff 's 2t- 
torney's bill, it was denied ibid. 
An attorney was ordered to pay 
' colts, having joined in an aft- 
davit to ſupport a frivoleus 
complaint ibid. 
If an attorney has been flruck of 
the roll and called to the ber, 
not to be put on again, without 


If 


n. 


If he be ſtruck off at his own re- 

queſt 8 Page 71 
An attorney fixed ibid. 
If arreſted by /atitat, and be of 


diſcharged. on C. B. ibid, 
When mult plead his privilege ib. 
An attorney convicted of felony, 
ſtruck off ibid. 
Court will oblige him to deliver 
up deeds, on ſatisfaction of 
his lien, though he be a ftew- 
ard _ | ibid. 


They are to be governed by the | 


ma ſter : ibid. 
Not bound to diſcover and give 
in evidence the contents of a 
deed ſhewn by his client, nor 
can he be forced to act againſt 


his will ibid. 


But not privileged from giving 
evidence of collateral facts ib. 
Rules neceſſary to be known by 
practiſers | ibid. 
New rules reſpecting the ſervice of 
clerks, and their future admil- 


bas 72 
How to proceed to file articles of 
clerkſhip | | 73 
Alfidavit of due execution of ar- 
ticles of clerkſhip ibid. 
Of ſervice 74 


Of taxing their Bills 478. 
Attornies. 


Proceedings by Attornies. 

If he ſues by original he waives his 
privilege 2-1 
Or if he ſues in another name 
ibid. 

How to ſue by attachment of pri- 
vilege {x 4 
An attorney ſuing out an attach- 
ment of privilege againſt any 


Attachment of privilege Page 472 
If defendant appears he files com- 


| 1bid, 

Venue ibid. 

When the defendant is to plead 

h a ibid. 
Proceedings againſt Attornies. 

Cannot be arreſted 474 

How to proceed CET © 


bail on arreſt in this court ibid. 
[f arreſted, and he is an attorney 
of this court, common bail ib. 
If by ſpecial original he is arreſted, 
he mult plead ©4875 
A bill filed in vacation, good, but 


pleads, and what to pay ibid. 
If arreſted in inferior may have a 
writ of privilege ibid. 


Tbe form of a writ of privilege to 
an inferior court 477 


Of taxing their Bills, 
Attornies not to commence an ac- 
tion for fees, until one month 
after delivery of their bills 478 


If it appears he has been overpaid 


defendant, to leave a præcipe | + 070 
with the figner of the writs, | If leſs than a 6th part be taken off, 
e. . 8 47214 to pay the colls ibid. 

| | „„ — If 


mon bail with Mr. Walter 473 
| Declaration ats. of an attorney 
this court, he may apply to be | | 


An attorney of C. B. muſt put in 


no colts allowed if ſettled before 


the enſuing term *::+ Aha 
How to proceed ibid. 
When he is to plead ibid. 
A copy left with known agent, 
good | ibid, 
The bill | „ - 
The indorſement on the back to 
plead | ibid. 
With whom the bill is to be filed 
_ -»: thick. 
A plea muſt be demanded after 
rule entered ibid. 


How to make up the iſſue if he 


Judges may refer them to be taxed 
| ibid. 
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If not leſs by a 6th, the client to 
pay coſts Page 479 
Not to extend to any bill of fees, 
between one ſolicitor and ano- 
ther | ibid. 
May be wrote with W 
8 101d. 
Method to oblige an attorney to 
deliver his bill ibid. 
How to proceed to tax it ibid. 
If bill be delivered and attorney 
dies, a 6th is taken off, executor 
pays no coſts 480 
Cannot be charged without leave 
of court | ibid, 
Bill cannot be taxed at the trial 
5 ibid. 
If an attorney means to ſet off his 
bill, he muſt deliver it in term, 
ſo as it may be taxed 
A bill for conveyancing and parlia- 
. mentary buſineſs, as alſo cauſes 
in this court may be taxed ibid, 
If the whole be for conveyancing ' 
cannot | ; 481 
Buſineſs done at quarter ſeſſions, 
court will not * it ibid. 


Bill need not be ſigned in this caſe | 


ibid. 


An attorney's coſts taxed, muſt be | 
Paid before plaintiff can make a | 


ſet-off in an action againſt him 


by the defendant in the former | 


action ibid. 
A caſe where an agent's bill taxed 
482 


Executor may bring action for 
bill without its being ſigned 


Put ſuth bill may be referred ib. 
Bail, Common. 


1 T common Jaw both muſt 
| have 5: at in perſon 161 
Tho now wu ibid. 


Appearance, firſt act thęe defendant | 


To be filed in ejectment 
An attorney to appear if he un. 


ibid. 


ibid. | 
It muſt be filed on entering up a 


goes 5 


ibid. The definition of the word 13? 


1 K. 


Now reduced to mere appearance 


without ſureties Page 161 


ibid. 


dertake ibid, 


Muſt be filed in eight days after 


return of proceſs ibid, 
A warrant or memorandum to be 
filed with the bail piece 162 
The form of the warrant ibid, 
Com mon bail piece ibid. 
To be filed on a judgment by de. 
fault, or on ſum informatus 16; 
To be filed within eight days after 
the return of proceſs, or plaintiff 
may do it ibid, 
Muſt be filed the term the writ is 
returnable 162 
Affidavit of the ſervice of writ 
| 16 
Before whom to be ſworn ibi 
May be filed by plaintiff accord. 
ing, Oc. without a memoran- 
dum or minute ibid. 


Muſt be filed by the plaintiff be. 


fore he can declare in chief 164 


In what caſes com mon bail will be 


ordered wy ibid. 
Filing common bail voluntarily 
is invalid, unleſs a writ be ſued 
out within 14 days 165 
If baron and feme are ſued, the 
baron muſt appear for himſelf 
and wife ©" 20d. 


If the writ be ſerved in the wrong 


name, and defendant file bail 
in his right name, you may de- 
clare againſt him in his right 
name ibid, 


judgment on warrant of attor- 
ney | ibid. 


I an attorney undertakes to ap- 


pear in writirg, the court vil 
order him ſo to do, or in de- 
fault grant an attachment 16; 


Bail, Special. 


No 


* 


| She is to be diſcharged if taken 


n. 4 
No attorney to be bail Page 132 


The reaſon why called bail ibid. 


Bail and mainprize, the diſtinction 


133 
Special bail, who ibid. 
How to proceed, when bail has 

been given to the ſheriff ibid. 


May be put in for the purpoſe of ren- 


der, before return of writ ibid. 
So by attorney in conſequence of 


his undertaking, or by the ſheriff | 


ibid. 


No attorney, nor his clerk, to be 


bail ibid. 


| | |» BIG 
No ſheriff's officer, c. ſhall be 
bail | ibid. 
No perſons outlawed, or keeper 
of priſons, to be bail ibid. 
When to put in, in London and 
Middleſex ibid. 
How to put in ſpecial bail * 
| 1019, 
Memorandum to be delivered on 


putting in ſpecial bail to the 
ibid. 
If one excepted to, and another 


judge's clerk 
The form of ſuch memorandum or 
warrant 135 
Huſband to put in bail for himſelf 
and wife ibid. 
before the huſband ibid. 
Special bail piece 136 
Where to be put in ibid. 
Condition of the recognizance 


RE ibid. 

Notice to be given of its being 

put in ibid, 

Notice of bail ibid, 
Of Exception. 


If plaintiff be diſſatisfied, he may 
except againſt them within 20 


days - 7 
When to juſtify after exception 


ibid. 


3A 4 


Exception to be in writing ibid. 
Notice of exception ibid. 


If they do, and no exception, good 


joſlify 
Page 137 


a 
Notice of juſtifying ſame bail as 
put in 138 
If not done at ſitting of the court, 
muſt wait till its riſing ibid. 
When bail are out of court 139 


Within what time to 


| Of adding Bail. 
How to add freſh bail and juſtify 
| | ibid, 
Notice of adding and juſtifyin 
two other bail | ibid. 
Notice of one being added, and 
that he, with the other already 
put in, will juſtify 140 
How to juſlify ibid, 
Affidavit of the ſervice of the no- 
tice 141 


The like on the clerk or ſervanc 


ibid. 


Attorney may conſent ibid. 


Bail being put in by one attorney, 


no other ſhall give notice to juſ- 
tify without leave ibid. 


added, the former may be itruck 

out n | ibid. 
A notice that A. B. and C. or two 

of them will juſtify, bad 142 
The ſtreet ought to be named ib, 


( ofpoſing Bail. 


On what grounds bail may be re- 


Of putting in bail in the county 
143 

The chief juſtice may impower 
perſons to take bail ibid. 


| And may make rule for juſtifying 


by atidavit ibid. 
Defendant has fix days to put in 
bail | ibid. 
The bail piece muſt actually be 
filed on the ſixth day ibid. 
How to put it in before a com- 


miſſioner 1 5 
Affidavit 


„ 


t n D . 


Ait of ihe dur taking 
Page 144 
Affidavit of the juſtification ibid. 
Before whom to be worn ibid. 
How to file the bail piece ibid. 
Notice of putting in and filing 145 
Within what time to except ibid. 
How to juſtify . 
Within what time bail piece to be 
filed ibid. 
If the plaintiff be diſſatisfied with 
the bail taken by the ſheriff 
upon the arreſt, he may except 
againſt them, and rule the ſhe- 
riff to compel a juſtification 146 
Bail juſtifying after rule to bring 
in the body expired, too Jace. 
Vide p. 160, ibid. 
Bail taken before or on continu- 
ance day, to be filed of the pre- 
ceding term 147 


If no exception is made within a 
defendant may 


proper time, 
make affidavit of the ſervice of 
notice, and file ſame ibid. 
Bail excepted to, aud not ſtruck off 
the bail piece, may apply for 


an exoneretur ibid. 
In vacation a priſoner may juſti- 
fy before a judge ibid. 


What is a waiver of bail ibid 
What will diſcharge them ibid. 


Bail, Proceedings againſt. Vide 
Scire facias - + rar 


Bail Bond. 

In London or Middl:jex no bond can 
be put in ſuit, until four days 
after return of writ 143 

Country tix days bid. 

Lat. returnable Zedne/day cannot 


he aſſigned till Monday ibid. 
'The- four days are one incluſive, 


the other excluſive ibid. 
If fourth day happen on Sunday, 
all che next day to put in bail 
ibid. 
If the plaintiff has accepted: the 


wy 


bond, he cannot Paoceeda ink 
the ſheriff : — 


ſign the bond ibid. 
If plaintiff die before aſſignment, 
proceedings after will be ſet 
aſide ibid. 
Before taking the bond, plaintiff 
ought to be. ſatisfied wath the 
bail 149 
How to get the aſſignment ibid. 
Action on the bond ibid. 


An attorney waives his privilege 


by entering into a bail bond 
ibid, 
When the bond ſhall Rand as ſe- 
curity, although no proceedings 
for two terms ibid. 
Bond ſhall ſtand as a ſecurity, if 
plaintiff has loſt a trial 150 
The plaintiff had proved his debt 
under a commilli on, as bail was 


not put in purſuant to the con- 
dition cf the bond, the plain- 
tiff took an aſlignment (al 


thcugh two terms had elapied) 
and was held good ibid, 
Where the plaintiff might have 
had judgment againſt the prin- 
cipal, bail liable, though he 
die | ibid. 
But where defendant dies, and no 


laches in bim. court will relieve 
ibid. 


Nothing is a performance of the 
| bond, but puttipg in bail ibid. 
When a bail bond is void ibid. 


Bail to the ſheriff may put in bail 
and render ibid. 
Terms on which the court will ſtay 
proceedings on the bail bond 


151 
If the bond is irregularly aſſigned, 
how to proceed to ſet aſide the 


proceedings 152 
Aflidavit ibid. 
Cannot plead in abatement if pro- 

ceeding ſtaid ibid. 


If a rule be mods to ſtay the pro- 
| | Ceedings, 


Page 143 
The ſheriff, on requeſt, is to af. 


IN XN. 


ceedings, plaintiff cannot pro- 
ceed whilſt rule is got rid of 


Page 152 
What is not a waiver of the aſſign- 
ment, and what is 2:03 


If defendant has not put in bail in 
time, and afterwards gives no- 
tice that he will put them in to 
ſtay proceedings on the bond, 


plaintiff may except to ſuch bail, 


and it will not be a waiver of 
the aſſignment 152 
And plaintiff may oppoſe, without 


its being a waiver of the aſſign- 


ment | 153 


Bankrupt. 
Cannot be arreſtea for forty-two 
days, if not in cuſtody before 


commiſſian ſued out 97 


Bankrupt impriſoned after certi- 
fcate allowed, how to de diſ- 
charged ; 


727 
How to diſcharge a bankrupt if in 


cuſtody, after certificate obtain- 
ed I” ibid. 
An execution taken out after cer- 
tificate ſigned, and before al- 
lowed, is valid ibid. 
Bond and warrant given after the 
bankruptcy, not barred by cer- 
tificate 
Bankrupt- cannot be diſcharged 
from an extent 1 
A bankrupt in cuſtody, on an at- 
tachment for the non-perform- 
ance of an award, diſcharged on 
haviny bis certificate ibid. 
A bankrupt may be diſcharged 
from a judgment given after 
his bankruptcy, for a debt due 
before ibid. 
When certificate is a diſcharge 
| ibid. 
A certificate under a ſecond com- 
miſſion void ibid, 
If the penalty of an annuity bond 
is once forfeited before bank- 
Tuptcy, the yalue may be prov- 


ibid. | 


ed, and the certificate is a diſ- 


charge from future payments 


Oe Page 579 
But it is no bar to an action for 


the meſne profits ibid. 
Certificate will not diſcharge 2 
bankrupt from action on a bail- 
bond 


againſt bail, in an action upon 
the old debt, who are not al- 
ready faxed ibid. 


If che act of bankruptey be be- 


tween the time of giving bail 1a 
error, and aiirmince, no diſ- 
charge | _ thid, 
A ſurety who pays the debt after 


the bankruptcy, is nut barred . 


ibid. 


A ſurety of a bond pays debt after 


bankruptcy, not barred by ger» 
tificate, and may hold to bail 
| ibid, 


The rule of law reſpecting the - 


ſurety of a bankrupt 580 


Bankrupt ſued as an executor, and 


pleads a falſe plea, is liable to 


coſts, certificate before, no dif- 


charge ibid, 
If bankrupt is an executor, com- 

miſſioners cannot ſeize teſtator's 

effects. 3 Burr. 1369. | 


If cauſe of action ariſes before the 


bankruptcy, intereſt, Sc. ſince 
are diſcharged \ ibid. 
How the bail of a bankrupt are to 


be relieved, on his obtaining 


the certificate before return of 
| ſecond /ei. fa, ibid. 
The rule of law. +: ox 
If the bankrupt be in the cuſtody 

of a creditor who has proved his 
debt, he may petition for him to 

elect | — © 
The petition ibid. 
How to proceed upon it 582 


8 Bargain and Sale. 
How to inroll ſuch deed 712 
„„ Bare 


* 


5 ibid. 
But ſhall diſcharge proceed inge 


Certiorari to certify bill, bail, Cc. 


When judges are to go the circuit 


Who they mult be 


4 


Baron and Fene. 


If proceſs be againſt baron and 


ſeme, ſervice on the huſband is 
ſufficient for both; and if the 
huſband does not appear for 
himſelf and wife, plaintiff may 
for them 85 Page 131 


II the wife be arreſted on proceſs 


"againſt the huſband and her, ſhe 
ſhall be diſcharged 135 
Tf the huſband be arreſted, and not 
the wife, he ſhall put in bail for 
both, and if ſhe be arreſted, ſhe 
ſhall be diſcharged 97 


A married woman muſt ſue with 


her huſband 28 
And in all caſes not to anſwer 
without her huſband (except ſhe 


be a feme ſole trader in London) 
ibid. 


When neceſſary to join the ſeme 


not 


in an adtion, and when 
| ibid. 


Bill of Middleſex 119. 
w 


Of what a brief ought to conſiſt | 
- +. J&# 
The evidence neceſſary to be ſtated 


therein 342 co 347 


Ceriibrari. 


679 


7 — —— warrants of at- 
680 | | ibi 
I ͤ How to move to compound ibid. 


n 


orney 
Caſe, Actions on 22, 23. 
Of the Cinque Ports 116. 


| Circuit. 
Court of afſize, &c. what 74 
ibid, 
ibid. 
Formerly no man could be jaage of 


Axe in his own county 75 


| Confeſſion. See Cognovit 


. 


—— 


The clerks of aſſize 77 


. 


But now a man may be a juſtice of 
oyer and terminer and gaul de- 


_ livery within any county P 8 75 


The judges fit by virtue of five fe. 
veral commiſſions ibid. 
The deſcription of the word nf 
prius 
The ſeveral counties in England 
are divided into fix circuits 76 
The circuits ibid. 
The officers of the circuit ibid, 
The buſineſs of the ſheriff and co. 
roner ibid. 


Cognovit actionem. 

The form of a cognovit in caſe 406 
The like in debt ibid. 
How to ſign the judgment ibid. 
Judgment by cagnovit actionem in 

caſe | ibid. 
The like in debt ibid. 
The like againſt an adminiſtratot 

in debt | | tbid, 
The lite in caſe ibid. 


Commiltitur 5 89. 


Conpounding Actions. 


Leave to compound denied, where 
tbere was no conſent 645 


Leave given on the ſtatute of gam- 


ing . ibid, 
Ditto on the ſtatute of uſury 645 
On compounding a penal action, 


the king's part to be paid firli 
ibid. 


| Concilium 290. 

406 
Conſolidating of Aclinn. 

If two actions are brought for 


cauſes which may be joined, the 
court will conſolidate g 


In ejectment $77 
How to conſolidate , 


ibid. 


- - 6 W 


— 


In term | Page 642 


In vacation | 255d. 
How to proceed againſt the others 


in caſe of nonpayment 633 
If two actions are brought which 
might have been joined ibid, 


Continuances. 


By vic. non niſit breve of the wenire 


366 
Of the proceſs and judgment ibid. 


| Coroner. | 
If the ſheriffs are parties to the ſuit, 
then the vexire muſt be awarded 
to the coroner 333 
If there is an attachment againſt 
the ſheriff in office, it muit be 


left with the coroner 160 |- 
But if againſt the late ſheriffs, it. | 


may be directed to the preſent 
ſneriffs to attach them ibid. 


His fee for attaching the ſheriff 
SB ibid. 
To attend the afſizes 76 


Corporations. 


Corporations aggregate, what 490 


May have leave to inſpect their 


books 491 
Corporations ſole ibid. 
Moſt ſue by its name ibid. 


Minute variation not fatal ibid. 
Corporation aggregate muſt ap- 
pear by attorney ibid. 


9 It cannot be ſued for a battery ibid. 


Nor maintain an action for it ibid. 
Cannot be committed to priſon 

: : ibid, 
It cannot be outlawed ibid. 
To compel them to appear, pro- 


ceeding mult be by diſtreſs ibid, | 


Muſt be ſoed by original ibid, 
Proper proceſs againſt them is by 

diſtringas | 492 
How to proceed ibid. 
Member cannot be witneſs unleſs 


disfranchiſed ibid. 
In ejectment plaintiff declared on 
| 8 1 


* 


” 


6 


* 


a demiſe by a corporation, but 
did not ſet it forth by deed, 
held good Page 492 
Not entitled to an efſoign 493 


ü Cor in Error 711. 


7 Cos. | 
Reſpecting executors, S cr. 348 
How to tax the coſts 1 
May have a rule to be preſent at 


taxing | 
Affidavit to increaſe coſts 
Thelike for notgoing to trial 316 


349 
ibid. 


The counties of England 114 
Cofts, ſecurity for 166 
Now given by foreigners ibid. 
As to e jectments ibid. 


Covenant 19. 


| Court of King's Bench, 

Why courts of juitice were eſta- 
bliſhed OE 

A court defined ibid. 


| They are derived from the power 


of the crown - 2 
The king is ſuppoſed to be preſent, 
but he 1s there repreſented by 
his judges ibid. 
For the more ſpeedy adminiſtra- 
tion of juſtice many courts are 


appointed | ibid, 
What a court of record is ibid. 
Only one {uperivr court by the 

Saxon conſtitution ibid. 
Why it was ſtripped ibid. 


The aula regia ſtripped of its ju- 
riſdiction „ | 
Court of K. B. the ſupreme court 
A remnant of the aula regia ibid. 
Uſually fat at Weftminſter 9 
It is termed the cuſſos morum of the 
realm ibid. : 
Juriſdiction over all capital of- 
fences. -- . 
So high that it keeps all inferior 
juriſdictions within the bounds 
of their 2 | 

The cognizance of all actions ex- 
cept real, and why - thid, 
+» 


» 4 


; TS v» . 


It is the higheſt court of common 


RNS Page 7 
Every priſon 1s the priſon of this 
court ibid. 


It is a covrt of appeal from the 


Common Pleas and all inferior | 


Juriidictions. ibid. 
It grants a habeas corpus to relieve 
priſoners, and may bail or diſ- 
charge ibid. 
It cannot hold plea in any perſonal 
action under 40s, ibid. 


For iſ the debt or damages amount 


to leſs than 407. no coſts ibid. 
But debt will lie on a 30 pros for 


1. 8 
The ſtyle of the court ibid. 
There are two ways of proceeding 

ibid. 

| Holds plea on a writ of privilege 
ibid. 

Attornies and officers to be ſucd 

by bill ibid. 


Peers and members may alſo be 


ſued by bil! 9 
Bat no writ of ſummons lies againſt 


common perſons ibid. 
Hiſtory of the proceedings in this 

court ; 33 
Of the original writ ibid. 


The ſecuriiy found on the original 


i 34 
| Cannot iſſue unleſs debt be 10ʃ. 


Proceeding by bill ibi 
The bill of Midalgſex, why ſo 
called es 
The /atitat - ibid. 
Introduction of the gc- tam 36 
Defendant's appearance ibid. 
Bail 37 
Two at leaſt ibid. 
Recognizance ibid. 
Declaration, the definition of; 
The concluſion „ 
Defence (what) ibid. 


Cannot have oyer of original 


| writ - 39 | 


The different ſorts of pleas P. 39 


Pleas in abatement big. 

To the juriſdiction ibid. 
To the diſability | 40 

How they are got rid of on hear- 

ing ibid. 
Defendant may confeſs the action 
41 

He may do it by paying money 
into court ibid. 


The general iſſue, what mh 


Special pleas in bar 

The qualifications of a plea ibid. 

Cannot plead a ſpecial plea which 
amounts to the general iſſue ib. 


Replication | 43 
Rejoinder ibid. 
New aſſignment ibid. 
Averments on an iſſue taken 44 
Demurrer | ibid. 
What an iſſue in fact i % 4 


Continuances to be made ibid. 
When a plea of puis darrein con. 

tinuance may be pleaded 46 
When not ibid. 
Of the writ of audita ſuerela ibid. 
Plea puis darrein continuance Can- 

not be rejected, if verified by af. 


ſidavit. | 47 
Venire and diſtringas ibid. 
Niſi prius record 48 
Poſtea | ibid. 
Party may bring error ibid. 
Executions, the different ſorts 49 
Satisfaction ibid. 

— 
How to proceed againſt officers of 

cuſtome 659 


All the regulations in the act 
touching actions to be brought 
againſt exciſe officers, and 
others, extend to officers. of 


the cuſtoms ibid, 
Limitation of actions ibid, 
General iſſue ibid. 
Notice | ibid. 


. Debtors i in execution 504. 
Dela 


5 ceſs, returnable before the laſt 
Declaration. return Page 176 
| | How where an affidavit of the 
| ECLARATION is a legal cauſe of action is filed ibid. 

| D ſpecification of the cauſe of When intitled to an imparlance 


action Page 167 | | ibid. 
How to declare if proceſs be taken | Of delivering a declaration by the 
out in a wrong name ibid. bye Dy ""oM— 
The ſubſtantial rules of 7'-1ing | If ſpecial or common bail he filed 
are founded in ſtrong ſenſe, | by defendant, any perſon may 
Bo; 168 declare againſt him by the bye 
Honourable to have the knowledge before the end of the next term 
of pleading ibid. after return of ihe proceſs ibid. 
General rules reſpecting declara- | If the defendant file bail, any 
tions ? ibid. | other plaintiff may declare by 
Rule for preventing unneceſſary | the bye againſt him, within the 
length in covenant, ſlander, on | term the writ is returnable ib. 
ſtatutes, and debt on judgment | The delivery of a declaration be- 
| 170 | fore ſpecial bail is put in, is a 
What a declaration in covenant waiver of the bail; and if be- 
need not ſtate | 171 fore bail be juſtified, it is an 
The objects in pleading are py acceptance of them, unleſs de- 
cifion and brevity ibid. | livered de bene ee 178 
In covenant need not ſet forth | If original be fued out in one 
more than neceſſary to intitle county, and the declaration 
plaintiff to a recovery ibid. laid in another, bail are diſ- 
If more is ſtated, to be ſtruck out, | charged ibid. 
and cofts allowed ibid.] Within what time to declare ibid. 
Variance between the proceſs and | Nor pros ibid. | 
declaration, when fatal 172 | How toobtain time 179 i 
May declare ui tam though the | Notice of declaration de Lene e || 
| proceſs be not ſo - bid. it bailable '”; 5 | 


Plaintiff (if applied to) to give a | The like on common proceſs 180 | 
particular of his demand ibid, | The like upon common proceſs _ 1 


—— — 
— — 


Actions to proceed though no me- where bail or appearance is 4 
morandum filed 173 | filed according to the flatute 8 ||| 

Two ways to declare ibid. : ibid, |] 

Defendant's attorney to pay for | Of intitlirg and laying the day in It! 

a copy | 174 | the declaration . - x88 1 
How declaration is to be prepared, If it be. improperly intitled may || 
and what to charge ibid. be corrected S ibid. 
How to be delivered if common | At the inſtance of both ibid. 1 

or ſpecial bail be filed ibid. | As where a tender is made ibid. 3 
How it is to be delivered if plain- | Defendant has a right to have it [| 
tiff appear according to the ſta- intitled agreeable to the tras in 
tute 175 time of delivery  _- 132 1 
Of delivering a declaration de bene | If the cauſe of action ariſes in the 17 
ee where no affidavit is filed of term, how to lay the day ibid. {3 
the cauſe of action upon pro- | When the day is material ibid. 
| 5 | | Treſpaſs, 
5 | 


Treſpaſs, aſſault, c. day imma- 
terial Page 183 
In aſſault, proof that the aſſaul. 
was on a day after commence- 
ment of ſuit, may be helped ibid. 
Declaration for work done and 
materials found, work and la- 
bour generally, goods ſold and 
delivered, money lent, laid out, 
had and received, and on an 
account ſtated 184 
— for work and labour 
with horſes, carts, and car- 


riages - - 138 
— Nor board and lodging 
189 


— — for the uſe and occu- 
pation of a houſe and land ibid. 
for wharfage of goods 
| 190 
The like againſt an executrix for 
goods ſold and delivered to her 
teſtator N ibid. 
The like ats. an executor for 
goods ſold and delivered 192 
The like ats. an adminiſtrator 193 
The like ats. aſſignees of a bank- 
rupt, for goods ſold and deliver- 


- 


ed by the bankrupt 194 
The like on a note, drawee againſt 
the drawer 195 


The like indorſee 2gainſt the in- 
dorſer, the drawer refuſing pay- 
ment, by original 196 

The like for payee's partners, 
againſt the acceptor, on a bill 
of exchange by original 197 

The like for the indorice's part- 
ners, againſt the acceptor, on a. 
bill of exchange drawn by part- 
ners, payable to their own order 

199 
The like by an attor. for fees 200 

The like on a bond, obligee againſt 
the obl:gor 203 

The like upon a bond given to the 

* wife whilſt a feme ſole ibid. 

The like on bond at the ſuit of 


aſſignees of bankrupt 204 


The like againſt two executofs of 
executrix on bond Page 20 
The like ats executors by bill 100 
The like in debt upon a judgment 

recovered by plaintiffs in K. B. 


| 20 
Declaration on a on pros for 4 
defendant for not declaring 208 
The like on a bail-bond by the 
aſſig nee of the ſheriff againſt 

principal 209 
The like againſt one of the bail 
| 212 

The like for a common aſſault 215 
For an aſſault and falſe impriſon- 
ment | 216 
The like for an aſſault and putting 
out plaintiff's eye with a lighted 
ſquib s » 3 
Declaration in trover. for plate 


| 21 
The like in treſpaſs, breaking and 
entering the cloſe, eating up and 
treading down corn with cattle, 
e. Lg 218 
For breaking and entering houſe, 
making a noiſe, and doing da- 


mage therein ibid. 

| Deeds. | 

How to inroll a deed of bargain 

and fale | 712 

Entry and docket | 
Demurrers. 


What a demurrer in law is 294 
They are general or ſpecial 295 
A man who demurs generally ſhall 
take advantage of all matters 
which are requiſite to ſhew a 
right or title in plaintiff ibid, 
If demurrer for form, he muſt ſhew 
- ſpecial cauſes ibid, 
Cannot demur to declaration, be- 
cauſe it fays ſummoned, inflead 
of attached ibid, 
If defendant demurs generally to 
the whole declaration, and one 
count is good and may be joined, 

. | judgment 


judgment mult be for the plaia- 
tiff Page 295 
If there is a demurrer, may apply 
to amend ibid. 
If not, plaintiff's attorney may 
make up the book, and how ib. 
General demutrer muſt be ligned, 
| 296 
Defendant cannot waive the ge- 
neral iſſue and demurrer, nor 
waive a general demurrer, and 
give a ſpecial one ; but he may 
ſtrike out a ſpecial plea or ſpe- 
cial demurrer, and plead the, 
general iſſue ,* big. 
Defendant not bound by a con- 
ſent to rejoin gratis, if the repl. 
affords cauſe ibid. 
Where there are iſſues in fact and 
in law, the plaintiff may waive 
the iſſue in fact, and take out 
inquiry on demurrer after argu- 
ment ibid. 
Judgment on dem. to one count, 
plaintiff may execute inquiry, 
without entering alle proſequz to 
the iſſues 7 
A general demurrer book, where 
the demurrer is to the declara- 


— 


tion ibid. | 
— ibid. 
emurrer to a plea 298 


The like to a replication with 
cauſes ibid. 
Leave was given to amend after 
argument 299 
Leave was given to amend afcer 
argument and before trial of the 
other iſſues ibid. 
How to make up a demurrer book 
on a ſpecial demurrer ibid 
If there - an iſſue as to part, and 
demurrer to the other part, the 
iſſue may be tried firſt ibid. 
If plaintiff refuſes to join in de- 
murrer, how to compel him 299 
If judgment for plaintiff, how to 
proceed in caſe ibid. 


If judgment be in debt ibid, 


t 
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Special dem. may be waived,. a 
general one cannot Page 299 
Books to be delivered two days 
before argument excluſive one 
day, incluſive of the other ibid. 
When the demurrer book may be 
made up by the defendant, and 


how to proceed 300 

The rule 30 
Diſcontinuance, © | 

The meaning of the word 640 


After demurrer joined and enter- 
ed, cannot diſcontinue without 
moving the court ibid, 
After iſſue and verdict ibid, 
But before or after declaration, 
plaintiff may by ſide-bar rule, 
and how | wid 


 Diſftringas. T 
Diſtringas againſt a peer 485 
Præcipe for ditto ibid. 
Diſtringas againſt a member 489 
Teſtatum „ 
What affidavit is to contain, to 

ell/ the iſſues 484 


The act of 10 Geo. 3. extends to 
all writs of aiHringas ibid. 
The ſheriff now may be ruled to 
bring in the body, inſtead of 
being compelled by difringas 


157 
Diſtringas juratores 47. 
A common di/tringas 333 
Special ditto 334 
For a view ibi 


ibid. 


Docketting Rolls, 
The manner of making the en- 


tries 3 
Rolls to be brought in ibid. 
Plaintiff's warrant 362 
Defendant's ibid. 


Nature of the action ” be ex- 
preſſed 3 
l What 


hh 1 * 
e _— 
p ere YE EINE 
HOW . , wa 


* — 
2 ES ty 8 
* „ 


a 1 * 
IS 


4 

: 

|; 
j 
* 
bl 


1 1 5 E * 


on the merits | ibid. 
The invention of it, for the ad- 
vancement of juſtice ibid. 
Plaintiff and defendant fictitiou - 
perſons 531 
It may be ſo modelled W bb 
anſwer every end of juſtice ib. 
Adopted in lieu of real actions ib. 
A poſſeſſory remedy, and leſſor 
muſt ſhew a right to enter by 

_ proving poſſeſſion within twenty 
years ibid, 
Defendant need not plead the ſta- 
tute of limitations ibid. 
The confeſſion of leaſe, Sc. bars 


a nonſuit ibid. 


But to avoid a ſine, there muſt be 


an actual entry proved ibid. 
And the demiſe cannot be carried 

beyond the actual entry ibid, 
The forma] title of a truſtee ſhall 

© norbe ſet up againſt a N os 


tru 
o diſtinction between a W | 


and judgment by default in e- 


. zeAament 532 jt 


When notice is requiſite, and 


"What t term to be entered | if on an Plaintif moſt recover Leeni to 
12 Toe Pag. 7 362 s the title bays agt 357 
How on an ite eu judg Where ejectment dec there 
ment ibid. can be no diſſeiſin itid. 
How on nin „„ Me is for recovery of the 
Pot terminum . - potemoy 2] ibid. 
"How to docket the rolls ibid. If there be no tenant in poſſeſhon, 
Docket · paper Iibid how. to proceed (except under 
No judgment to affect wy land: | ſtat. 4 Geo. 2.) 533 
unleſs docketred 36; | How to deliver the leaſe made on 
Memorial of judgment ibid. | the lands ibid. 
Certificate ibid. | Letter of attorney to execute a leaſe 
Affidavit l ' ibid. on the premiſes ibid, 
' Continuances on the roll 366 The leaſe 534 
f no letter of attorney, how to ſeal 
the leaſe 635 
Ejedment. Declaration and notice ibid, 
Affidavit 55 36 
N ejectment an invention for | Of moving for judgment 537 
A the trial of titles 530 Any perſon claiming title may 
The court have every control over | appear ibid. 
them ibid. | Leaving beer in a cellar js keep. 
Defendant obliged to go to trial! | ing poſſeſſion | ibid. 


[f a perſon rents ground where 
there is no houſe, he muſt be 
ſerved, if he i is known, where he 
lives ibid. 


Of Wetice to quit previous, 


when not, before ejectment id. 

[ defire you to quit, Cc. or ſhall 
inſiſt on double rent, good 
notice 533 
When intitled to double rent ib. 
Cuftom of London as to notice to 
uit ibicd. 
Defendant held fil Micbaelnas 
and ſerved with notice to quit at 
 Midfunmer, plaintiff mn 

bi 

Adminiſtrator has the ſame' right 
to hold as the inteſtate ' 539 
In caſe of a tenancy from year to 
year, there muſt be half a-year's 
notice to quit, ending at the 
expiration of the year ibid, 
An infant muſt give notice 549 


For what an 9 lies _ 
or 


For what it does not 


To be ſerved before effoign-day ' 


How to proceed where there 1s a 
tenant in poſſeſſion 541, 
The tenant's wife may be ſerved 
I I 

The tenant's ſon or daughter, when 
they may or not be ſerved ibid. 


542 

When to make notice to appear in 
London ” ibid. 

Country | „„ 7 
Declaration in ejectment by _ 
| ibid. 


The not ſubſcribing the notice with 
the name of caſual ejector, no ir- 
regularitx ibid. 
Declaration by original 544 
The like on a double demiſe 545 
How to deſcribe premiſes for a, 
rectory, c. 546 
The like for a vicarage, Sc. 547 
A demiſe by deed ought to be 
ſhewn for a rectory 1bid 
How to deſcribe a manor ibid. 
The thing demanded to be ſtated 
with certainty | ibid. 
In what county to be brought 548 
Day of demiſe ibid. 
If title accrues in Eaſter vacation, 
yet you may deliver declaration 
as of that term ibid. 
To be. brought within twenty 
years | ibid. 
How to move for judgment ibid. 
Affidavit of the ſervice 549 
Of the defect in the affidavit ibid. 
The clerk of the rules to keep a 
book, and enter the names of 
plaintiff and defendant and firſt 
leſſor | 550 
And the rule for judgment to be 
now taken away two days af er 
the end of the term in which the 


Page 549 | 


xs: I D B X. 
out the title, though it cannot | 


cure a defetive title Page 551 


Ejectment open to every equitable | 


regulation 952 
Of appearing in town cauſes ibid. 
In the country | ibid. 
If term ends on Wedne/day, tenant 

has all Monday to appear in ib. 
How to appear for the tenant ib. 
Common conſent rule 653 
Explanation of the conſent rule 
A tenant muſt give notice Ike 
| landlord, or forfeit three years 

rent 55 ibid. 
When conſent rule is filled up, it 
muſt be annexed to the plea, 


and if by bill, file common bail 
| ibid, 
If by original, enter appearance 
555 
Note of appearance | ibid, | 


| How to appear for part of the pre- 
miſes | ibid. 


Of the appearance by the landlord 


| 556 

He is now impowered to abba 
himſelf defendant with or with- 
out the tenant by leave of court 

| + Wo. 
Conſtruction of the act ibid. 
A landlord made defendant, with- 
out his tenant, may bring error 
If motion be made to take out the 
execution after verdict, he is 
then to ſhew the writ of error 
for cauſe ' „ 


Par ſon f | ibid. 
No man to be admitted unleſs he 


motion is made idid. | hath been in poſſeſſion ibid. 

How to ſign judgment by default | Hrir and lord _ Ibid, 

; ibid.] Ceflus gue truſt _._ ibid. 

Of amending the declaration 551 Heir 558 
A verdict cures a defect in ſettiog | ; 


ho are con/idered as landlords -67 | 
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If landlord is made a defendant, 


When time for appearance is out, 


If there be an infant who ſues io 


How: to appear for the landiard | 


Page 558 | 


PF 
Oc. 


plaintiff muſt prove his, the de- 
fendant's, tenant in poſſeſſion ib. 
If a verdict be againſt the land- 
lord, muſt move to take out exe- 
cution | | ibid. 
Judgment was by default, it ap- 
peared on motion to ſet it aſide, 
that landlord had no notice of 
the ejectment from his tenant, 
court let him in to defend ibid. 
Regular judgment ſet aſide ibid. 


and there is a plea, how to pro- 


ceed to wake up iſſue 559 
Iſſue by bill 560 
Iflue by original ibid. 
Notice of trial ibid. 


ejectment, he muſt name a guar- 
dian after,plea ibid. 
The leſſor of the plaintiff muſt give 
ſecurity for coſts, though bis re- 


.fidence be in Ireland ibid. 


Where there has been a former 
ejectment, rule is, to ſtay pro- 
ceedings in ſecond, till the coſts 
of the former are paid 561 

How to proceed againſt tenants 

that abſcond to avoid ſervice of 


ejetment | ibid. | 
When a declaration in ejectment 
may be left with the ſervant, | Writ of poſieſſion on two demiles 


and alſo on refuſal to call the 

- maſter | ibid. 
How to make up record ibid. 
What a ſpecial verdict cught to 
ſtate ver b 562 
Final judgment after ſpecial ver- 
dict 845 ibid. 
Final judgment on a retraxit of 
the plea . 563 
If plaintiff be nonſuited fer want 
of confeſſing leaſe, Sc. how the 


7 bd 

| Retraxit | 569 
Attornment ibid. 
The form 57⁰ 


If there be ſeveral defendants, and 
ſome appear, and others nat, 
how the aſſociate is to ct 

" bid a, age c04 

How to proceed after pisinuf is 

nonſuited on the merits, or on 

verdict for defendant ibid. 

How to proceed if plaintiff be non · 
ſuited for want of confefing 
o ibid. 

After nonſvit in this caſe, cannot 
take out execution until the day 
in bank 505 

Same point held lately ibid. 

If nonſuited, may pay coſts to 
which defendant he pleaſes ib. 

May have a new trial on proper 
grounds. ibid. 

What defect verdiQ cures ibid. 

Execution muſt be taken out ac- 
cording to right ibid. \ 

If verdi& for plaintiff, may have 

ca. /a. or f. fa. for colts 566 f 

If leſſor dies before aſſizes, and 
plaintiff be nonſuited, executor 

. ſhall not have coſts ibid, 0 

Ejectment againſt two, one. dies N 

after iſſue and before trial, death 


may be ſuggeſted ibid. If 
If leſſor dies, cannot be pleaded 
puis darrein contin. ibid. 


Of the writ of poſſeſſion ibid. 
Writ of poſſeſſion by bill on a 
ſingle demiſe, and altered for 
one by original writ of poſſeſ- 
ſion, and i. fa. for coſts 567 


Proceeding under 4 Geo. 2. e 28, 
where there is half a year's tent 
due on leaſe, and. the teoan! 
quits, and leaves no ſufficient 
diſtreſs | ibid. 


What affidavit ought to contain | 


az ſſociate is 40 att | 564 


A bill in equity not filed wit 


1*nipig ix: 


bx months, there is to be no 


relief 5 Page 571 
If ſuch bill filed, muſt bring into 
court all rent, &c. ibid. 


If tenant pay before trial all rent 
and coſts, proceedings to ceaſe 
3 ibid. 
Conſtruction of the act 4 Ges. 2. 
1 ibid. 

Upon ſervice of declaration, te- 
nant may apply for leave to pay 
rent and coſts | 572 
How to prepare declaration ibid. 
Affidavit to move for 100 
: | | ibid. 


How to move 573 


f tenant appears and pleads upon 
trial, the landlord muſt prove 
all the matters ſtared in his affi- 
cm” ''-4 20» 
When the landlord may enter to 
deliver ſuch declaration ibid. 
Actual entry not neceſſary to-main- 
tain this ejectment | ibid. 


Of proceeding by a mortgage ibid. 
When he muſt give tenant notice, 
and when not ibid. 
If mortgagor be in poſſeſſion, no 
notice before ejectment ibid. 
Mortgagor no power to let leaſes 
Mortgagee may proceed to _ 
ver, if he gives notice to tenant 
that he will not diſturb him ib. 
if he has encourged tenant to lay 
out money on the premiſes, he 
cannot maintain the ejectment 


373 
A mortgagee has the legal intereſt; 
after notice given, he may diſ- 
„ train "WY 
Mortgagor may, fending ſeit, apply 
% pay principal, intereſt, and 
coſts 25  1bid, 
Court will order all proceedings 
to be ſtaid on payment of prin- 
cipal, Te. | ibid. 


on bond for performance of co- 
venants, and will diſcharge de- 


fendant out of cuſtody Page 575 


Pojlea for plaintiff 373 


In what name the action ought to 


be brought e BG 
What proof is neceſſary to recover 
them | ibid. 
If brought by nominal plaintiff, 
court will ſtay proceedings till 
ſecurity is given for colts 576 
One tenant in common may have 
this action againſt the — 
755 ibid. 


Cannot pay money into court ib. 


How to remove an ejectment from 
the mayor's court, London ib.“ 
Of conſolidating declarations in 
ejectment = ibid. 


Elegit. 

Elegit is a judicial writ 393 

If goods are not ſufficient,, then 
a moiety of the lands, Ce. ibid. 


the body ibid. 

A rent charge may be extended 
ibid. 

So a term of years | ibid. 


So lands in ancient demeſne ibid. 
But a rent ſeck, or copyhold, can- 
not | ibid.. 
If elegir be levied on the goods 
only, and no lands extended, 
then a ca. /a. may be had ibid. 
May award elegits on the roll 396 
Proof neceſſary to ſupport * | 
| ibid. 
Sheriff need not return an inquiſi- 
tion, if no lands extended ibid. 


each particular ibid. 


What the ſheriff is to do on an 


On payment of the principal, He. 


3B 


elrgit « ibid. 
Elegit in debt and caſe. 394 
2 | . Proof 


court will lay proceedings, and 


How to recover the meſne profits © 


After elegit executed, cannot take 


Not bound to deliver a moiety of 


The moiety to be in value ibid: 2 
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Where on judgment of /czre facias 


Of motion to quaſh the writ, and 


Death of either party between ver 


. 


proof to ſupport ejectment on an ö 
elegit | Page 396 
May award elegits on the roll ib. 


| Error. | 
What a-writ of error. is 662 
Error lies from inferior courts in 
tdis court 3 
From this court, if proceedings 
are by hill, into the Eæcheguer 
chamber ibid. 
So in a gui tam action 603 
If proceedings by original, error 
lies in the Houſe of Lords ibid. 
From proceedings on the law fide 
of Exch. to Exch. Chamb. ibid. 


ibid. 

Who may have it, and who not 
1 ibid. 
What to deſcribe in the writ 664 


Againſt whom to be ſued ibid. 
When it may be teſted ibid. 
It will not lie on a nonſuit ibid. 


in what caſes ibid. 


If it be ſued out againſt good faith, 


it will be quaſned 665 
Judgment ſhall not be reverſed 
upon error, for any variance in 
form between original and de- 


claration, nor between original 
and bill 5 ibid. 


dict and judgment, not to be 
a\ledged for error ibid. 
The ſtat. of jeofails extends to 
Judgments cn confeſſion, Cc, 
fo as there be an original writ, 
or bill, and warrants of attorney 
filed ibid. 
Aſter verdict, no jvuComent to be 
ſtayed for any defect in form or 
ſubſtance, in any bill, c. for 


variance, Sc. 1 
Within what time to be brovgh: 
ibid. 


If party confeſſes that the writ is“ 


d 


will 1oterfere, therefore will not 

| Ray proceedings, on an action 
pending ſuch writ Page 66b 

When attorney offered to waive the 

judgment if he would point out 

the error: rule alſo to ſtay pro- 
ceedings on the judgment pend- 
ing error . ibid. 

If parties are in ſuch caſes reſtrained 
from bringing error, legiſlature 
muſt interfere _ ibid. 

In what caſes bail is to be given 
in error, or execution may iſſue 

| 2 67 1 ibid. 

Bail in error cannot render 66) 

No execution to be ſtayed on any 
action of debt on 2 Eg. 6, un- 
leſs bail ibid. 

Nor on any action on the caſe, 

ttover, covenant, Sc. ibid. 

Not to extend to popular actions 
iy” | ibid. 

No execution ſhall be ſtaid aſier | 
verdict in any perſonal action N 
whatſoever, unleſs bail ibid. 

Not to extend to executors, nor 
actions penal ibid. 

In dower and ejectment, bail to be 

given by plaintiff bimſelf ibid. B 

The recognizance to be in the va- 
lue of two years rent due, and 


coſts | ibid. It 
In ejectment defendant may give 
two ſureties ibid. 
Executors, wher judgment is 4 x 
Bonis propriis, muſt put in oy * 
| e 
But if de bonis teſtatoris, a tr | 
| | 1010. R 
In error on judgment in debt os W 


bond, bail bound in the ſum W. 
recovered ſufficient, it being 
double the ſum due ibid. 
Bonds that require bail ibid. 


Bonds that require no bail ibid. W. 
Bail ſhall be given in debt upon f 
the judgment, if no bail give" Hou 


before, though a writ of error 


brought purely for delay, court | 


; 


brought, otherwiſe not w 
al 
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Ball not requiſite on error on 
judgment, in an action founded 
on a prior judgment, nor in 
debt on recognizance of error 

| Ee Page 66g 


How to ſue-out a writ of error on 


judg. in K. B. returnable in 


Exch. | ibid. 
Præcipe : ibid. 
How to get it allowed ibid. 
Allowance ſerved is a /uper/edeas 
to all proceedings ibid, 


When error ſhall be delivered to 


the clerk of the errors 670 


Within what time bail is to be put 


in | ibid. 
When a /uper/edeas ibid. 
Error allowed 31ſt May, final 
judgment not ſigned till the 
14th June, within four days of 
which bail was put in—rule 
to ſet aſide the execution made 
abſolute | ibid. 
A ſuperſedeas on being allowed, 
and bail being given, if bail is 
required IJ 
It is a ſuper/edeas if allowed, though 
before judgment ſigned ibid. 
But if execution is executed be- 


fore allowance or notice, no re-. 


ſtitution | ibid. 
It is no contempt to take out exe- 
cution until after notice of bail 


given ibid. 
How to put in bafl ibid. 
Notice of bail 672 
Cannot be taken before a com- 

miſſioner ibid. 
Rule for better bail ibid. 
Within what time ibid. 


Within what time to juſtify ibid. 
Within what time, if ſerved in 


vacation | ibid. 
What notice requiſite ibid. 
When to take out a rule to tran- 
ſcribe 673 


How to proceed after ſervice ibid. 
the K. B. only ſend a tranſcript 
of amendment ibid. 


Of examination of tranſcript 
5 Fage 673 
Of the action on the judgment, 
pending error, when there (hall 
be a [tay of proceeding in the 
action, and when not 674 


Afier tranſcript is examined, it is 


to be delivered to the clerk of 


the errors in the Exchequer 
chamber - ibid. 


When to take out rule to alledge _ 


diminution 67 
Of alledging diminution ibid, 
Rule to aſſign errors ibid. 
Who are to join in ſuch aſſignment 

LL 1 4,070 
Of the writ of certiorari ibid, 
Of what term original to be be- 

ſpoke | 2 

Setting down cauſe for argument 
. We: 
The like if real errors ibid. 


If eauſe heard, how to proceed ib. 
The days for hearing cauſes 678 
Com mon aſſign ment of errors ib. 
Certiorart to certify bill, Sc. 679 
As to allowance of intereſt againſt 
bail in error | 680 


Error from the Common Pleas into 
the King's Bench Vie my Inſtr. 
Clericalis in C. B 705. a 

Original when to be beipoke 682 

Error may te amenced ibid. 

Treſpaſs agaiuſt two, verdict againſt 

one, error brought by the two, 
amended 1 

How to proceed when tranſcript is 
carried over I ibid, 

When ci. fa. to be made return- 
able | 683 

How to pet /e fa. returned ibid. 


On return day rule for judgment 


| ibid, 

Rule on i. Fm and to aſſigu 
errors, may both be entered on. 
ſame day =" 00s 


3B 3 | | How 


- —U — — — — 


* 


How to proceed if no aſſignment | 
| ar R bi 663 0719 } Page 684 
How if there is 685 


If for want of original how to pro- 
ceed N 02172 hd; 


Certiorari to be ſued out by the 


plaintiff ibid. 

If not returned how to proceed 

| | ibid. 
If errors are ſpecial how to N 
1810 ibid. 
After joinder h 686 
Of the entries on the roll ibid. 


If plaintiff's attorney neglects to 

eliver books, how to proceed 
Of intereſt 687 
If general errors aſſigned, how to 


et them down ibid. 
Scire facias guare, &c. ibid. 
Præcipe for ditto 688 


After error allowed, and defendant 
in error becomes bankrupt, the 
aſſignees are to proceed in his 
name 55 ibid. 

Aſſigu ment of errors, that there is 


no original writ filed of record 


68 
For the want of warrants of = 
ney filed aſſigned 690 
Certiorari to certify warrants of 
attorney ibid. 
Præci pe | 
No certiorari to be ſued out with- 
out motion after certiorari al- 
ready returned 691 
Certiorari to certify an original 


ibid. 
Precipe TO, ibid. 
Aſſignment of general errors ibid. 


Error in fact and law may be aſ- 

ſigned. 692 
But if both, may demur ibid. 

How to proceed if error in fact aſ- 
ſigned 1010, 
oinder in nullo eft erratum ibid. 
he like where the want of an 
© original is aſſigned 693 


Tube like where the want of a war- 


ibid. 


| 


ibid. 


| 


N DD: $ 27 


rant of attorney is aſſigned 


OW Page 694 
Entry of affirmance of the judg- 
ment in X. 83. ibid. 
ment of reverſal ibid. 


1 
he entry of a non pros after feire 
fatias quare executionem non in 
error, for want of aſſigning errors 
© ibid, 
A f. fa. on a judgment affirmed 
in the Exchequer Chamber from 
the King's Bench 69 
A ca. /a. for ditto ibid, 
If on a on pros for not aſſigning 
errors 698 
Fi fa. ſor not aſſigning errors from 
C. P. to K. B. 699 
Ca. /a. for not aſſigning errors from 
C. P. to K. B. ibid. 
Fi. fa. upon affirmance in debt in 


the K. B. from C. P. 700 
Ca. /a. upon ditto > tid, 
Writ of reſtitution ibid, 
Notes thereon ibid. 


Error quod coram vobis reſidin. 
When it lies | 703 
If an infant appears by attorney, 

he may have this writ ibid. 
Rule for allowance ibwd. 
Infant to have guardian e 

| . Ibid, 
Rule to aſſigu errors ibid. 
When this writ may be ſued after 

a former one is abated 204 
Lies not after affirmance in Ez. 

cheguer | ibid. 


Error in Parliament. 
When made returnable 504 
How to ſue out error in patlia- 

ment and get it allowed ibid. 
If bail is required, how and when 
to put it in ibid. 


When there is a contempt penc- 

ing error, court will oblige the 
' plaintiff to enter into a rule v0 
70% 
No 


to commit waſte 


| The ſtandiug orders reſpeQing 


After error brought, 


| The errors to be aſſigned in eight 


Certificate to be given of certiorari 


argument ibid. 
Does not determine by proroga- 

tion ibid. 
Aſſigament of errors ibid. 
A teſt fi. fa. in caſe, on a judg- 
ment attirmed 709 


Ia what caſes the writ ſhall abate, 


I N D E X. 1 


No fei. fa. iſſues to aſſign errors 

Page 704 
If plaintiff alledges diminution, a 

certiorari iſſues in 10 days ibid. 
Argument upon real errors abid. 
A ſhort day may be appointed if 
the houſe is going to riſe. ibid. 


If there 1s an argument, caſes are | 


to be drawn up, and ſigned by 
counſel _ 700 
If error be brought after an af- 
firmance in K. B. in parliament, 
new bail given 1 797 


writs of error ibid. 
plaintiff 
ſpeedily to proſecute ſame, and 
latiefy the officers the fees of 
the houſe ibid. 


days, Or non pros, ibid. | 
If diminution be alledged, and | 
certiorari prayed, it is to go with- 
out motion, and be returned in 
ten days, or plaintiff to loſe the 
benefit of his writ ibid. 
No cales to be delivered unleſs 


ſigned by counſel 708 
No putting” off day for hearing 


without notice two days before, 
and oath made thereof ibid. 


being awarded, concerning writs 


of error ibid. 
How counſel are to proceed on 


Abatement of Error. 


when not T 5 710 
Of diſcontinuance of error ibid. 
Abatement by death of C J. ibid. 
——— by marriage 711. 


If errors aſſigoed before defend. 


3B 


death, how to proceed. P. 711 
Court of error can award a wenire 
facias de nowo idid. 


If judgment on demurrer be re- 


verſed, B. R. to award inquiry 
; > O17 © l 4061" ibid. 


+4 


Cofts in Error 711. 


' £#fcape Warrant, 


Upon an eſcape warrant, plaintiff 


is to declare within two terms 
3 L 584 
. E 01 Yo 17128 
The firſt . of every term is 
properly the firſt day of every 
term, and thereon the court fits 
to take efſoigys 1 | 
A corporation cannot caſt an 
eſſoign 493 
Not encourageet 487 
No eſſoig n in a perſonal action ib. 


Exciſe. | 

Officers not to be ſued for any of- 
fence committed in execution of 
their office until after a month's 
notice _ | | 657 
Particulars of noti 658 
Officers may tender amends ibid. 
It ſufficient, veridia for defendant 
| - ibid. 

No evidence of the cauſe of action 
to be produced (except what is 
contained in the notice) ibid. 
Defendant may pay money into 


court "I ibid. 
Limitation of actions ibid. 


Plea general iſſue 659 
vide Cuſtoms 659. 70 


Execution. | 
An execution, what 1 
Three ſorts | ibid. 
How to be engroſſed | ibid. 
How to indorſe the levy in debt 

| ; „bid, 
4 | | | How 


1 * . . 


How in caſe Page 377 | 
There cannot be two Executions at 
ſame time 378 
A , /a. may be had firſt, and or 
the reſidue a ca. ſa. ibid. 
An legit may be had after a fl. fa. 
| ibid. 
But if the body i is taken, no f. Va. 
or elegit can be had ibid. 
Execution to be ſued out within 
year and day ibid. 
If not, there muſt be a /c5. fa. ibid. 
When no./ci. fa. requiſite ibid. 
When a contem pt, 10 take it out 
: ibid. 
If . fa. is ſued firſt, and part le- 
vied, you may ſue a ca. /a. for 
reſidue; or a 2d H. fa. or elegit ; 
bot if taken on a ca. Ja. then 
no f. fa. or elegit can be 137 
ibi 
A ca. ſa. may be had after elegit 


executed only on goods ibid. 
Ca. /a. in debt "47 
in caſe ibid. 
in covenant 380 
ejectment ibid. 
—— treſpaſs and aſſault ibid. 
—— replevin ibid. 
— treſpaſs ibid. 
— for words ibid. 
For the deſendant ibid. 
On a nonſuit ibid. 
Ca. /a. in a penal action 381 
For an adminiſtrator in caſe ibid. 
After a /ci. fa. ibid, 
If by original 382 


How to ſue out a fefatum lit is 
no abſolutely requiſite) ibid, 
Teſt ca. /a. ibid. 
This writ does not lie againſt peers 
or their wives (except in certain 

 _ cafes) ibid. 
Fieri Facias, the nature of this 
writ, and againſt whom it lies 
ibid. 

I part levied, may have a ca. a. 
for the 84 ve, it muſt recite the 


fi. fas and return 383 | 7 


How. to * ſued out Page 383 
As to 75 | ibid, 
A F. - muſt be ſued. out, to 
ground, a tr/?arum ibid. 
The goods bound ſrom delivery of 
writ 383 
How to ſue out a ſecond, if the 
firſt levies only a part ibid. 
A fraudulent H. fa. executed, a 
fa. ar the ſui of another to 
de preſerred 384 
When ſet aſide on bankrupt's cer. 
tificate ibid. 
The firſt to have priority ibid. 
If 2d execution pays off firſt, court 
will not compel ſheriff to refund | 
ibid. 
Sheriff who began the execution, 
ſhall end it ibid. 
When neceſſary to have a wendi- 
toni exponas | ibid. 
Fi. fa. againſt one partner, ſheriff 
may take the goods of both, 
and the vendee ſhall have a 
moiety in common ibid. 
If a man die in execution, may 
have a f. fa. or elegit , 38 
Execution does not abate by plain- 
* death, but ſheriff may ſell 
| ibid. 
When landlord intitled ibid, 
If after verdict, and before day 
in bank, plaintiff dies, a ci. fa. 
before execution ibid. 
So if defendant dies ibid. 
When H. fa., ca. /a., or elegit, may 


be ſued without ci. fa. 1bid, 
Fi. fa. in caſe ibid, 
The like in debt ibid. 
After a /ci fa. 386 
The like in aſſault ibid. 
covenant 387 
— ejectment ibid. 
Teſtatum fi, fa. in caſe ibid. 
— — debt ibid 
If by original 3 
Non omilias fi. fa. ibid. 


Fi Fa. for the reſidue, in debt ibid. 
Top. A. fe? into Durham in a caſe ih. 


Ti. 


— 


Fi. fa. de bonis ecclefiaſtieir P. 389 
Fi. fa. againſt an adminiſtratrix, 
where ſhe confeſſes the debt of 


the teſtator in caſe  . 390 þ, 
Fi. fa. againſt an admiſtratrix in 
oebt ibid. 


The like againſt an executor 391 


caſe 


| 392 
Fi. fa. for coſts on a nonſuit ibid. 


Fi. fa. for defendant's coſts in 


5 Executors. 
When they bring actions all muſt 
join | 28 
But if brought againſt them it muſt 
be againſt ſuch as do adminiſter 
ibid. 
If one be an infant ibid. 
If both of full age, muſt be 
brought by both, though one 
do not prove ibid. 
Executors when plaintiffs pay no 
coſts on verdict or nonſuit 367 
If they confeſs judgment, liable 
to coſts de bonzs propriis ibid. 
So if they plead a falſe plea ibid. 
lt judgment be taken by default, 
he admits aſſets 368 
Executors deſendants pay coſts in 
all caſes ibid, 


And if judgment for him, to have 


coſts ibid. 
On inquiry, he cannot give in evi- 

dence the want of aſſets ibid. 
On judgment upon demurrer, ſhe- 


riff not to return a dewaſiavit 
ibid. 


After two nihils, court will relieve | 


an executor on motion, if it 
comes within a reaſonable time, 
but not otherwiſe ibid. 


On a falſe plea, how judgment is 


: 1 
Liable to coſts, if he bring error on 
a jodgment after a deva/tavit ib. 
Liable on a non pros for not de- 
claring ibid. 
Liable to coſts for not going to 
trial ibid. 


— 


If executor does not proceed o 
trial according to notice, liable 


to coſts if he does not ſhew good 
reaſon to the contrary, as a diſ- 
covery of the eſtate being con- 
veyed. 75 Page 369 
After motion for judgment as in 
the caſe of a nonſuit, the ad- 
miniſtrator had leave to diſcon- 
tinue, though he undertook per- 
emptorily io try ibid. 
Rules as to payment of debts 370 
When he may retain ibid. 
Old method of obtaining judgment 
de bonis propriis ibid. 
The beſt way to ſue „ 
Judgment againſt an adminiſtrator 
in debt 42 
The like by confeſſion in caſe 42 
Judgment of aſſets in futuro upon 
a plea of plene admini/travit in 
can - - 427 
No coſts allowed on a judgment of 
| aſſets in futuro 428 
How to fign ſuch a judgment ibid. 
Judgment of aſſets in futuro in 
debt ibid, 


Executor cannot be ſued in a court 


of conſcience 639 
Evidence, 
W hat is called evidence 342 
How to prove a bond ibid. 


There are two kinds of evidence 


| ibid. 
Rule is, beſt evidence to be given 
1 ihid. 
Diſcourſe no evidence 343 
Heat ſay, as to cuſtom, is ibid. 
When it is admitted ibid. 
Books of account ibid. 
Who are good witneſſes ibid- 


What perſons intereſted may give 


evidence 
Records 18105 
Verdict p ibid. 
Writ. 3 ibid. 
Bargain and ſalae ibid. 
Recoveries | 


vill 


IN D E KX. 


Bin in Chancery, and anſwer | General Yue 

. Page 3a 

eee | 59 ibid. HAT purpoſe be 
Affidavits ibid. for Page 270 
Poſtea ibid. Need not be ſigned by a counſel 

Probate ibid. 271 
Rolls of court baron ibid. | General iſſue on on afſumpfit ibid, 
Regiſters of chriſtenings, &c. ibid. | Non ef Jactum to an action on 
Ad miſſion ibid. bond ibid. 
General character 346 | Nil debet 9 ibid. 
In every iſſue, affirmative to be | The like to gui tam action 271 


proved ibid, | Notes thereon 272 
No evidence neceſſary, but what | Nox afſumpfit by at executor ibid. 
is agreed by the pleadings ibid. To an action in detinue fora leaſe 


When on the general iſſue ibid. idid. 
If ſubſtance of the iſſue be proved, Not guilty in treſpaſs ibid. 
 ſofficient ibid. in treſpaſs and aſſavlt 
Modo ct forma, when mere form, ibid, 
when not ibid, | is caſe ibid. 
Brief in ejecement bbid. Non aſſumpfit, and a ſet- off ibid. 
Proofs neceſſary to ſupport deeds, The like ot a judgment 274 
Ws deaths, Ec. ibid. | t | 
TY How to prove a will ibid. 23 
| If plaiptiff in by deſcent, what Habeas Corpus. 
neceſſary to prove 347 
Evidence on inquiry 404 F the writ of ha. corp. ad 
of | | Jubjiciend. 612 
# Exigent. Vide Outlawry 511. No ba. corp, lies for an enemy 
1 | I piriſoner at war ibid. 
Jt The great delays originally made 
„ | Feigned Iſſue. in granting the wilt, and mak- 
| | | ing return ibid, 
; HESE are generally granted | This oppreſſion gave birth to the 
by the court of Chancery or | famous ba. corp, act ibid. 
1 Eæcheguer, on the equity ſide, to How to proceed to remove the 
ll. try important facts 641 body from the cuſtody. of ſherill 
bl Declaration on feigned iſſue 642 to the King's Bench 613 
i | Plea and iſſue 644 | Formerly the writ could not be 
by The court of Chancery, alſo, upon | made returnable im medciately, 
= | points of law, ſend a caſe 642 | but now mey, and an attach: 
by How to procecd to bring it on ib. | ment for not obeying it ibid. 
N | | Coſts 1bid. of the ha. m_ ad r w. 


Fieri facias. Vide Execution 385, | How to remove from the cuſtoc) 
| of the ſheriff, on a Common 


Wh Fines. | g Pleas writ, to the King's Bench 
| i Fines payable to the king or on ori- priſon 614 
11 ginal writs 7d 498 | If in an inferior joriſdiction, on 
+ | 4 proceſs from that court a 

| 8 . 


Cannot be had by plaintiff to re- 


move his own cauſe to K. 3. 


W Page 614 
Ho to ſue it out 615 
Ha. corp. ibid. 
Præcipe for ditto ibid. 


Any judge may commit, though 


directed to the chief juſtice 
3 ibid. 
How to proceed. ibid. 
Fees in the country ibid. 
Priſoners committed, to remain 
for two days, notwithſtanding 
any other writ of ha. corp. 610 


Defendant in cuſtody, not to be 


diſcharged - till bail perfected 
| ibid. 


No ſuit to be removed from an in- 


ferior court, unleſs writ be de- 

| livered before iſſue or demurrer 
joined dich. 
A ſuit once remanded, ſhall never 
after be removed ibid, 
No cauſe to be removed, if debt 
or damages laid in the declara- 
tion do not amount to or exceed 

J. ; ibid. 


5 | 
Not to be allowed after one of the 


jurors ſworn 617 
No cauſe under 1o/. to be removed 
Into a ſuperior courr, unleſs 


bail be given for the debt, c. 


ibid. 


If judgment be obtained in the in- 


ferior court, and the defendant 
cannot be found, how to pro- 
ceed ibid. 


error, fc. for reverſing judg- 
ment given in an inferior court, 
where the damages are under 
"06 -- 618 


Ha. cor. to remove the cauſe ibid. 


Præcipe for ditto + ibid. 
How to proceed before allowance 
by the judge below, aud action 
be under 100. | 619 
If above 101. ibid. 


N 


Upon what condition execution 
ſhall be ſtayed upon any writ of 


I N K X. 


How plaintiff is to proceed aſter 
allowance Page 619 
How to proceed on the part of the 
deſendant ; ibid. 
No bail to be put in before the 
writ returned 620 
Bail- piece ibid. 
Recognizance of bail ibid. 
Notice of bail to be given 621 
When bail is to be put in, how to 
compel bail to juſtify ibid. 
That every defendant not being 
executor, c. upon a ha. corp. 
to remove inferior cauſes, put 
ſpecial bail ibid. 
Exception by taking out rule, to 


be within 28 days 622 
Notice of juſtification © ibid, 
When to be given ibid. 


If more cauſes than one be re- 
turned, bail muſt be put in for 


the whole ibid. 
In ſuch caſe ſeparate bail pieces 
5 e BR 

Cannot ſign a non pros ibid. 


Of declaration, venue, and plea 
g ibid. 

Muſt declare within two terms 
5 | 623 

If the cauſe be removed out of the 
court of Canterbury, &c. where 


the wenue 15 10 be laid ibid. 
When to plead ibid. 
Procedendo ibid, 
Directions to the inferior courts 
| | 624 


Of the habeas corpus ad /atisfacien- 
7 Bo 1: 5s 628 
Ha. corp. ad ſatisf. in caſe ibid. 
| — debt 1bid. 
How to charge the priſoner in exe- 

cution 629 
Hab. corp. ad teſtificand. for a pri- 

ſoner to give evidence 336 
The uſe of this writ 627. 
As to obtaining it for ſailors on 

board | ibid. 
The affidavit ibid. 


| 
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267 4 2 þ 5 , 
Hundredors, 


” T 4 
: 


Roceedings againſt them upon 
the ſtatute of hue and cry 
= LO Page 493 
No perſon to ſue without notice to 


1 
1. 


the conſtable, and publiſhing in | 


the Gazette ibid. 
And. before action, give ſecurity 
to the chief clerk or filacer for 
nr ibid. 
Before action brought, bond muſt 
de given to the chief clerk or 
klacer of the county for coſts, 
8 Ges. 2. c. 16. ibid. 
If given to ſheriff he is to certify 
ſame to chief clerk, Sc. and 
certificate delivered by the par- 
ty robbed to the chief clerk be- 
fore procels iſſue + 494 
How to proceed ibid. 
High conſtable to be ſerved with 
proceſs, who. is to give public 
notice: the next market day, 
Oc. and enter appearance 

| | ibid. 

If he does not appear a diſtringas 


is to iſſue ibid. 
How to appear 495 
The form of declaration ibid. 
Plea, ibid. 


Declaration need not recite origi- 
nal at large, but only the nature 
of the action ibid. 
As to wen. fac. ibid. 
If judgment be given againſt the 
undred, the ſheriff to ſhew the 
writ of execution to two juſtices, 
Who are to tax and levy the 
charges ibid. 
The money to be paid within ten 
days after collection 495 
How - conſtable to be reimburſed 


San c F 
As to demoliſhing houſes, hundred 
iable | ibid. 


I 


oh Tmparlance. 


the word 
3 Page 236 
No ſpecial imparl. without leave 


HE meaning of 


| | | 1 
If the writ be returnable the Jai 
return of the term, defendant 
intitled to an imparlance ibid, 
If of any other return, and plain. 
tiff does not declare four days 
before the end of the term, he is 
entitled to an 1mparlance ibid. 
If a writ be returnable in one 
term, and the declaration is not 
delivered befote the efoign day 
of the ſecond term, detendant is 
intitled to an imparlance 238 
Refuſed on a habeas corpus ibid. 


| Infants. | 
An infant by the common law 
. Ne 522 
Ditto by the civil law ibid. 


In what caſes he is liable, and in 
what caſes not ibid. 
If warrant of attorney be given by 
an infant, and another, court 
will order the name of the in- 
fant to be ſtruck out 523 
To proſecute by his next friend, 
and defend by guardian ibid. 
Infant defendant muſt defend by 
guardian 1 - 1 
How if joined with others ibid. 
If an infant appears by attorney, 
it is error | ibid. 
If an attorney undertakes to ap- 
ar ſor an infant, he muſt do 

it by guardian, and how to 
compel him ibid. 
Before declaration a guardian muſt 
be appointed ibid. 


Petition to aſſign a guardian to 


proſecute ibid. 
Affidavit 1 1 5 
How to proceed thereon ibid. 
EO | One 


One admiſſion will do to proſe- 
cute and defend all adtions 


| Page 525 

The form of declaration ibid. 

_ Ive . ibid. 
Venire and diftringas ibid. 
Infants erg. 526 
If he appear and plead by attor- 


ney, plaintiff may have it ſtruck 


out | ** > 
Petition to aſſign a guardian to 
defend . <Frvk ibid. 
Plea of infancy per guardian 527 
If infant appears and pleads by 
attorney, and plaintiff - finds it 
out, how to proceed ibid. 
Infant Plaintiff not liable to coſts, 


but prochein amy is ibid. 


But infant defendant is, although 
ne names a guardian ibid. 
On a rejoinder that he did not 
promiſe after 21, - what proof 
neceſſary for plaintiff 528 


1 Inquiry: 
Of the writ | 399 
If judgment by default, and the 
certainty of the demand appears 
on record, court may aſſeſs the 


damages | ibid. 
But if not, then it muſt iſſue 400 
Where it need not iſſue ibid. 
Want of it is aided ' ibid. 
The defendant may have this writ 
| ibid. 


Eight days ſufficient in all caſes, 
except where defendant lives 40 
miles from London, when the 
venue is laid in London or Mid- 
dleſex, then 14 days ibid. 

The like notice on a judgment on 
demurrer * ibid. 

No proceedings for four terms, 
then a term's notice: but if 
ſtaid by injunQtion, a term's no 
tice not requiſite © | Ibid. 

Sunday to be accounted one of 

_ the days, if not the day notice 
is given 401 


* 


7 * . XK. 


| Same notice on a /ts, feri inquiry 


Page 401 


Notice to the attorney, if he a 


pears; if not, to the defendant 


ibid. 
If ſet aſide for irregularity a new 
writ muſt iſſue ibid, 


If jory miſtake in point of law, or 


give too ſmall damages, court 


will order a new writ © ibid. 
Inquiry executed on return day, 
ood ne | > 


If plaintiff become bankrupt, may 
proceed to final judgment ibid, 
In London and Miad. to be left 
one day before executed ibid. 
If no proceedings for four terms 


Where plaintiff concludes to the 
country on defendant's plea, 
and gives notice of trial on the 

book, the ſame notice ſhall ſerve 


for inquiry after judgment upon 


demurrer, but then notice ought 
to be given of the day, hour, 
and place ibid. 
Notice of inquiry for London ' 402 
— Midalgſex ibid. 


— — country ibid. 


What the notice is to expreſs 
| | LEE 
Of notice of countermand ibid. 


May be continued 403 
Notice of countermand ibid. 
Norice of continuance ibid. 


Two days neceſſary ibid. 


Coſts may be recovered for not 
executing inquiry, ſame as for 


not going to trial ibid. 
Writ of inquiry ibid. 
How to be engroſſed 404 
Sheriff 's fees ie 


Of proof required, and as to in- 

tereſt ibid, 
Rule for judgment ibid. 
Sunday not to be reckoned ibid. 
Four full court days 


judgment | 28] ibid. 


JD: 
How to proceed on it to final 


Sab. 


: 
f 
j 
ö 
5 
j n 
i 


1 
" : 
10 
35.1: 
$311 1 
U 
1 
in 
11 
, : 
15 
' 13 {1 
Ni 
od 1 
a3 | ! 
_ 1 
19 
36 
+ 1 [ 
15 i 
11 
1 17 
N 
[ / 
j* 1 
414 
15 1 
i 
} | 
; 1 
$14 it 
#1 T1 1 
44TH. 
9.108 
{HHH 
14 j 
[ ls 4 
171 
Mt 
- {88} 
1 
6 
4 1 
2 4 4 : i 
| (1 f 
ii? | i 
1112 
F 
1 14 
, $M 
WL 
1 ; 
8, #7 
1 4 
: 
4 7 
; 
} q 
, T5 
x I 
: - 
t * 
+ 
1 
i 
£ LY 
' o 
? 4 
a9 
1 
. [4 
i 
et 
| ! 
| ; 
"Be 
* 
* 
-t 


Sebjtna on inquiry "Page 405 
Precipe ibid. 
If either party attend by counſel 


notice to be given ibid. 

Of confeſſing the action 406 
- Cognovit in debt and caſe ibid. 
How to ſign the judgment ibid. 


Inquiry before the chief juſtice, 
how to apply ſor it 407 
This writ is common ibid. 


May be obtained in vacation ibid. 


Mr. J. Buller granted it 408 


If executed before C. J. be may 


adjourn it ibid. 
If for.want of a witneſs, plaintiff 
moſt pay coſts ibid, 


Infolvent Debtors. 

Debtor charged in execution in 
any gaol, for a ſum not exceed- 
ing 16, may exhibit a peti- 
tion to the court, and give four- 
teen days previous notice to be 
diſcharged rant 
Afﬀdavit to be delivered with pe- 
tition of ſervice of notice ibid. 
Creditor wanting further time 605 
Priſoner on an attachment, Cc. 
and on excomm. capiendo ibid. 
If by negle&, priſoners do not 
petition, and if it is by igno- 
rance or through miſtake ibid. 

- Interrogatories may be filed by 
creditors 606 

A priſoner who has loſt the benefic 
of 32 Geo. 2. may have benefit 
by 26 Gee. 3. ibid. 
The notice in town, or at the aſ- 


ſizes ibid. 
Schedule ibid. 
Petition | 6097 
Afedavit of ſervice of notice 608 


—— {ceing the gaoler ſign 
609 

Hcw to proceed to get a diſcharge 
. ibid, 

Plaintiff's atterney cannot fign 
the note for his client ibid. 


Objections to the ſchedule in point 


1 ir 2 '% 


| of form, to be made the fir 
time Page 69 

| Groats muſt be made payablie on 
every Monday. whatever may 

de the day the defendant (is 

brought up :- bid, 


A judge's order for diſcharge is 
final 610 
The form of the note ibid. 


If plaintiff cannot attend how to 
e ee $72.13 edis 

The note may be had at the clerk 
of the rules ibid. 
A priſoner had given two notices, 
the one he did not proceed un- 
der, and — the other fourteen 
days incluſive, the court diſ- 
charged him, as they thought, 
in favour of liberty, they might 
make one day incluſive, and no 
ſurpriſe on the plaintiff, as he 
had given previous notice the 
term before ibid, 


604 | Although a priſoner eſcape in ex- 


ecution, and be retaken, yet 
he ſhall have benefit of the act 

| 205%. 91 6 

If debtor brings actions after diſ- 
charge, ſhall hold money as a 
truſtee only ibid. 
A general judgment by warrantof 
attorney, will not warrant a 


ſpecial execution ibid, 
| f ö 
Interrogatories. 
Examining witneſſes on interro- 
gatories 337 
How to proceed in term ibid. 
In vacation | ine 
When court will aſſiſt N 
_ 


When depoſitions may be read ib. 
Court may put off trial from time 
to time until conſent ibid. 
Where to take the witneſs to be 
examined | | ibid. 


The form of interrogatories ſor 
lainnff © | 


mw 329 
The like for the defendant ibid. 
Joini 


Joint Texants 28. 


| Ie. SA 
In what caſes attorney may make 
up the iſſue himſelf 301 


How to make up iſſue, if declara- 
tion and plea be of the ſame 
term 302 

The like where they are of differ- 
ent terms ibid. 

How where there are two or more 
iſſues 303 

How to make up iſſue againſt two 
defendants, where one pleads, 
and the other lets judgment go 


by default 304 
The notice of trial ibid. 
How to make 5 iſſue in a county 

palatine 305 


The like if it is a Welf iſſue, to 
be tried in the next Engliſe 
county ibid. 
| How to award wenire, if ſheriff be 
a party to the ſui; 306 
How to be ingroſſed and Uu e 
ibi 

How to compel plaintiff to enter 
the iſſue p idid. 
Rule cannot be given ſame term 
it is joined ibid. 
If plaintiff wants time, how to ap- 
ply 13 
Muſt enter the iſſue within the 
time mentioned in the rule 307 


Iſſue to be entered before record |. 


ſealed | ibid. 


Judges and Officers of the Court. 
bewerly the king uſed to ſit in 


perſon 49 
Power delegated to judges, and 
their power 50 


Of the higheſt importance that the 
power of the judge and jury 
are kept diſtio&, that the judge 


determine the law, the jury the 
faa:.. 51 


Formerly their commiſſions * 
 guamdiu bene ſe geſſerint, now 


1 K. 


during their good behaviour 


Salaries 


The preſent chief juſtice, when 
created a peer and took bis 
ſeat 


52, 

Judge of record may juſtify that 

he did the act in his e | 
ibid. 


capacity 


Officers of the crown ſide ibid. 


On the plea ſide 1 8 
Circuit 1 
Attornies of the court 54 
Judgment by Dghauli. | 
| Definition of 397 
Signed where damages are to. be 
given ibid. 
How to ſign i it in caſe ibid. 
If in debt ibid. 
A regular interlocutory judgment 
may be ſet aſide ibid, 
Alſo an irregular one and affida- 
vit 398 
May be ſigned after 24 hours from 
time plea demanded, ibid; 
When to be ſigned without de- 


mand of plea ibid, 
May ſign this judgment if de- 
fendant pleads after the four 
days in abatement ibid. 
No demand of plea, after a judge's 
order to warrant ſigning judg- 
ment ibid. 
If declaration 1s not taken out of 


the office, may . ſign judgment 


ibid. 


Order for two Jays cannot ſiga till 


the third day in the afternoon, 
Sc. ibid. 
A jodgment recovered is not an 
ifluable plea, and plaintiff may 
ſign judgment after an order ob- 
tained to plead ifſuably ibid. 


A tham demurrer after a judge's' 


order 


Page 
as 
They are ſovereign juſtices of oyer 


and terminer, aud gaol delivery, 
c. ibid. 
The preſent jud ges ibid. 


E N d N . 


order not an ifluable plea 
555 a ih. 
After judgment by default on de- 
murrer, on one count no occa- 
fion to enter a nolle preſegui as 
to the other three ibid, 
Entry of interlocutory judgment, 
award of inquiry and final judg- 
ment, where the declaration is 
of a former term 414 
The like where declaration of 
ſame term | 116 
After interlocutory E 
plaintiff becomes bankrupt; 
may proceed in his name and 


take out execution 401 

— Judgments final. 
Entry of final judgment after ver- 
dict in caſe 366 


Judgment by 1 dicit in debt 418 
n= — 2ibil dicit in caſe 417 
— — by nn ſum informatus 


418 

— by cogn. action. in caſe 

| | = 
Judgment on demurrer to rep. 
10 ibid. 


— as in caſe of nonſuit ib. 
The like for not producing the 


record | 420 
On a retraxit in caſe 421 
— ejectment ibid. 


For want of a rejoinder in debt 
WE ibid. 
For not entering the iſſue 422 

Againſt defendant upon five iſſues, 

and on demurter to the repl. 


on the ſixth 423 
For defendant on demurrer to 
lea 2 


424 
The like on a0 af: for defendant 


| ü 4 
Againſt an admor. in debt ibich | 
Tune like by confeſſion in caſe 426 


| 


| 
2 


Of aſſets in futuro upon a plea of 
. plene adm. n 
The like in debt 428 
Nil dicit in ejetment - 562 
rel | 


I: 


: 10 ent 1 by e 0» | Ns Ip 


ants Page 317 
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 Furiſdiftion of the Court, 
The juriſdiction of this court over | 
inferior courts  _ 5 
It 3s a court of appeal, into which 
may be removed by writ of er- 
ror, all determinations of the 
court of Common Pleas, &c. ibid. 
Grants ha. corp. for relief of per- 
ſons wrongfully impriſoned ; 
mandamuſſes to inferior courts to 
oblige them to do their duty, 
prohibitions to keep them within 
their proper juriſdiftion ; and 
may puniſh magiſtrates, and 
others, for wilful or corrupt 
abuſe of authority 7 
Cannot hold plea under 40s. ib. 
No coſts if debt or damages 
amount to leſs than 403. ibid. 
Though debt lies on a aon pros for 
. 8 


Juſtices 653. 


Proceedings again} them and Con- 
___ flables. 
If action be brought, may plead 
the general iſſue; and if a verdict, 
double coſts. So if plaintiff be 
nonſuited, judge muſt certify, 
Ec. | & 3 
If there be a ſpecial verdict and it 
appear, &c. need not certify 654 
No writ to be ſued out againſt any 
juſtice for what he ſhall do in 
the execution of his office till 


notice given him ibid, 
May within one month tender 
amends Tf ibid. 


If tender be ſofficjent, verdict to be 
entered for defendant ibid. 
a Plaintiſt 


5 


_ Plaintiff. not to recover without 
proof of notice Page 655 
- If juſtice neglects to tender, he 
may pay money into court ibid. 
Evidence not to be given of any 
cauſe but ſuch as is contained 
in notice ibid. 
Action not to be brought againſt 


any conſtable, Cc. acting in 


obedience to juſtice's warrant, 


till demand made of the copy 


of the warrant and refuſal chere- 
of | RY 5 
Where the judge ſhall certify t 
injury for, which cauſe of * 
brought was wilful, Cc. double 
coſts 656 
Action to be brought within 2 
months ibid. 
The form of notice againſt juſtice 
and conſtable _ ibid. 
Notice to the conſtable to demand 


a copy of the warrant 657 
Latitat. 

Bailable latitat 125 

Præcipe for the office 1 26 


How to ſue it out ibid. 
Alias and pluries capias ibid. 
Non omittas 127 
If on a gui tam action ibid. 


If forteiture to the poor, c. ibid. 


A latitat 10 Cheſter, being a 

county palatine 128 
The like to Durham 129 
Caſe reſpecting this writ 130 
— Lancaſter 129 


To the cinque ports ibid. 
A common /atitat not bailable 

131 

How to ſue it out 132 

Linitation of Adions, Vide Akions 

30 

| 32,5 28 

2 to = 


— and 


When it begins to run 
Entry of a hill of Middls 
the ſtatute of limita 


n x. 


| 
| 


30 


how. to proceed Page 528 

No nece ſſity to ſue cut a . one 
549 

Tack Adions. 23 not 

Real actions to be laid in the 

county where che lands lie 220 
Perſonal actions not ibid. 

When action is tranſitory, may be 


brought in any county 221 


| When founded on two things in 


different counties, how to be 
laid ibid. 
If an aſſault in Minorca may be 


laid in London 222 
Actions on penal ſtatutes ibid. 
Conſtruction of the act ibid. 


If actions are brought againſt a 
juſtice, mayor, &c. venue mult 
be laid in proper county 223 


Nuiſance, and debt for rent againſt , 


the aſſigaee of a term, is local 
ibid. 


Members of * 


AY. be either proceeded. 
againſt by bill, or n 


488 
If by bill, how to proceed ibid, 


The form of the bill ibid. 
Sum nous thereon 489 
Præcipe for ditto ibid. 
Diſtringas ibid. 
Alias © ibid, 
Præcipe ibid. 
Teftatum diſtringas 400 
How to appear ibid. 
When to plead ibid. 
Præcipe for original ibid. 
| Memorial, | 
The at © 265 
Of a judgment ibm. 
Affidavit ibid. 


How to be engroſled, ſworn; and 


regiſtered ibid. 
Mejne Profien 
The nature of the action . 78 


Proof 


Proof thereof Page 575 
Jury are not confined to the mere 


rest in their damages 576 


If brought by the nominal plain- 
tiff, court will ſtay the proceed- 
ings, til ſecurity given ibid. 
Cannot pay money into court ib. 
Tenants in common may have this 


Money paid into Court. 
When and for what reaſon this 
practice was introduced 256 
If a ſom be acknowledged due, 
muſt be brought into court ibid. 
Payment of money into court, is an 
acknowledgment of the action, 
but it does not preclude defend- 
ant from taking any objection to 
the action beyond that ſum ibid 
It is a matter of courſe, to pay 
money in court before plea, 
and may now be done after by 
dy a judge's order ibid, 
In all actions where ſum is certain 
it may of courſe be paid into 
court ibid. 
If plaintiff will not accept it, he 
proceeds at his peril 257 


action ibid. 
Mittimus. 
To a county palativne 340 
No wenire or diſtringas ibid. 


Arrears of annuĩty may be brought 
dn _ © Page 259 
Bond for a groſs ſam, and an 
<p to pay by inſtalments 
if punctuslly paid, where two 
ſums were paid and the third not, 
court will not allow him to 
bring into court that ſum and 
cioſts ibid. 
After iſſue joined, plaintiff may 
take the money out on paying 
the ſubſequentcoſts ibid. 
Chief clerk's fees ibid. 


If plaintiff take the money out 


In what actions it may be paid in 


of courſe ibid. 


How if the action be in trover 
| ? ibid. 


When court is to be moved ſpecial- 


ly ibid. 
May now be paid in an action on 

bond ibid. 
Conſtruction of 4 Ann c. 16. 258 
Bond conditioned to pay by inſtal- 

ments may pay in the arrears ib. 
In what actions money cannot be 
paid into court ibid. 
But if paid in by miſtake and the 
plaintiff accepts it, plaintiff muſt 


recover beyond that ſum 259 


7 


ibid. 

Court gave leave to withdraw the 
general iſſue to bring money in, 
and replead it ibid. 
Method of paying money into 


court 6 260 
If plaintiff accepts, how to proceed 
ibid. 


How to procure the z ppointment 


If money be paid in a week after 
the term, a judge's order mult 
be obtained ibid, 

If the coſts be not paid, the plain- 
tiff muſt go on, and cannot move 
for an attachment on the — 

261 

A caſe in which defendant on the 

rule to pay money into court 

was not liable to pay colts 
| : ibid, 

| An auctioneer paying money into 
court acknowledges the _ 
ibid. 

| The common rule ibid, 

The conſtruction of the rule 262 

Plaintiffs at liberty to accept the 
ſum in reſpe& to nonpayment of 
freight, c. and to proceed as to 
any other breaches ibid. 

Where a juror is withdrawn, the 
plaintiff intitled to the money 
paid in, and coſts to that _ | 

| . 


Money 


Money may be p2id into court ats. 

of an executor Page 262 
If plaintiff proceeds for further 

damages, and afterwards wiſhes 
to accept the money out of 

court and coſts, he mult pay the 
ſubſequent coſts ibid. 

He is entitled to the coſts up to 
the time df the money being 
paid in, and defendant to the 
ſubſequent coſts 263 
But plaintiff after verdict for the 
defendant, too late to make this 
application ibid. 


ö 


Motion, Notices of, 660. 


Mutual Debts. 


At com mon law, could not ſet off 
: 251 
How may by ſtat. ibid. 


Mutual debts may be ſet off by 
pleading in bar, or given in 
evidence on the general iſſue 
in manner, Oe. ibid. 

If debt accrues by reaſon of a pe- 
nalty in a bond, or other ſpe- 
cialty, the debt intended to be 
ſet off muſt be pleaded in bar 


ibid. 
What muſt be ſhewn in the plea 
'252 
Real ſum to be ſet out ibid. 


Mutual debts between a bankrupt 
and any other perſon, how to 
be ſet off ibid. 

Cannot ſet off in replevin ibid. 

If debt is of an equal ſam, the 
action is barred, but if for a leſs 

ſum the defendant muſt pray to 
have it ſet off ibid. 

Defendant may move to pay mo- 
ney into court and give notice of 

ſet · off | 253 

Set-off allowed to be pleaded with 

eneral iſſue after the latter had 


| May have particular of ſe 


ibid. 


n delivered | 
„ 30 
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Notice to contain certainty 

| Page 253 

t- off ib. 

Defendant Tent acceptance to 
bankrupt on a bill, which did 
not become due until after the 

act, and was then outſtanding in 
the hands of third perſons; yet 

defendant having paid the 
amount after commiſſion iſſued, 


and before action brought 
by the aſſig nees, is intitled to 
ſet- off | ibid. 


Two cauſes tried at ſame ſitting; 
one plaintiff took a verdict for 
his whole ſum, and it was held 
he might ſtill make a ſet-off, 
and after enter a remittitur in 
the ſecond action ibid. 

In what actions there may be a ſet- 
off 14554 


Ia what actions it cannot be plead- 


ed to, or notice given ibid. 
May ſet off to an action ats. aſſignees 
ibid. 


The plea of ſet- off muſt ſlate 


plaintiff's being indebted at the 
commencement of the ſuit and 
not at the time of the plea 
' pleaded | ibid. 
Where partner or executor briogs 
an action in his own right for 
money received after the death 
of the other partner or teſtator, 
the defendant may ſet off what- 
ever was due from plaintiff 255 
A debt barred by the ſtatute of 
limitations cannot be fet off 
ibid. 
May after plea of general iſſue. 
move to withdraw it, and plead 
anew with a ſet-off ibid, 
A broker, with commiſſion del cra- 
dere, cannot prove a loſs under a 
ſet-off | ibid. 
A judgment in F. R. may be ſet 
off againſt one in C. P. ibid. 


2 Ne 


_ .. proclamation 


4 8 d- & 


Me recipiatur. 
V plaintiff bindered from try- 
1 ing his cauſe by ze recipiatur, 
he may try it next ſittings, upon 
notice Page 330 
But if to be tried at ſittings after 


term, none can be entered until 
ibid. 


Niſi Prius. | Vide Record. 
Noelle Projequi. 


When two partners plead ſepa- 
rately 328 


327 


When a olle proſequi may be en- 


tered againſt one of ſeveral de- 
fendants 1bid. 
When no occaſion to make the 


entry 398 
Non omittas. 
Non omittas bill of Middleſex 122 
capias 127 
Nenpros. 


If plaintiff does not declare within 
two terms, and defendant has 
filed common bail within the 


term the writ is returnable, he 


may ſign nonpros 468 
By general rule, plaintiff muſt de- 
clare within 12 months after re- 
turn of writ; but by rule of 
court, if he does not declare 
ewithin two terms, defendant 
may ſign a nonpros 


tion, or any thing ſhould pre- 
vent declaring within two terms, 
may have a rule for further time 
ibid. 

Defendant muſt file bail he term 
ewrit is returnable, or he cannot 
ſign a nonpros ibid, 


| Defendant has twelve months to 


gn by bill, if be appears in 


| 


—_ 


| 


| ibid. |. 
If matters be under accommoda- 


| 


tine: if by original, before ef. 
. ſoign day of third term P. 469 
If the writ be joint and the ap- 
pearance ſeveral, cannot ſign 
ſeveral zonproſſes ibid. 
When a nonpros may be ſigned 
againſt one, in an action againſt 


two EY . ibid. 
If removed by ha. corp. cannot 
fign a nonpros ibid, 


Nor can a priſoner | 470 
Nor pending an injunction ibid. 
Court refuſed to ſet aſide a regular 
nonpros on ſtat. of uſury ibid, 
Ca. /a. or fi, fa. may be had for 
— ibid. 
An attorney ordered to pay the 
coſts 5 ibid. 
Nonpros may be ſet aſide for irre- 
gularity 25 ibid. 
How to ſign a nonpros by bill ibid. 
The like on a latitat ibid. 
The plaintiff may be nonproſed for 


not replying 472 
Nonpros by original, when it may 
be ſigned 504 
How it may be ſigned 505 


A nonpros for not declaring by 
original ibid. 


Nonſui t, 


Judgment as in caſe of. 
Formerly if plaintiff did not pro- 
ceed ro trial, defendant was 
obliged to carry the record down 
by proviſo, but now may move 
for judgment as in the caſe of a 


nonſuiĩt 317 
When intitled to this judgment in 
a town cauſe 318 
In a country cauſe ibid. 
How to proceed 319 


No notice for judgment, as in 
the caſe of a nonſuit, monies 

| 8 ibid. 

idid. 
How 


Affidavit 


ES + x. 


How to move : Page 319 
What excuſe plaintiff muſt ſhew to 
prevent judgment ibid. 


When not intitled to judgment 


If once the cauſe has been carried 
down, defendant muſt after- 


terwards take it down by pro- 


viſo ibid. 
If iſſue was joined early enough 
for the next aſſizes, yet plaintiff 
not bound to give notice 
1 Þ ibid, 
If a cauſe be carried down and 
made a remanet, cannot have 
this judgment jbid. 
A rule diſcharged on affidavit 
which is falſe, court will not 
open the matter again ibid. 


Cannot be had in replevin. ibid. 


If rule is made abſolute how to 
proceed | 321 
How to proceed after a peremp- 
tory rule, and plaintiff neglects 
| | | ibid, 
Afidavit ibid, 
Notices of Motion, &c. 

Not to appear to a writ 
To ſet aſide an interlocutory judg- 
ment ibid. 
The like of a judgment and in- 
uir ibis. 
The like of judgment and execu- 
tion executed, and that the mo- 
ney may be reſtored ibid. 
To file common bail on the 7 — 
I 
To ſet afide all proceedings for ir- 
_ regularity ibid. 
To ſhew cauſe why it ſhould not 
be referred to the maſter, to 
compute principal and intereſt 
upon bond, and why upon pay- 
ment of coſts, the bond ſhould 
not be delivered up to be can- 
celled ibid, 
To ſhew cauſe why the judgment 
{hould not be ſer aſide, and that 


20 


660 | 


| 


| 


30 3 


the plaintiff anſwer the matters 
of the affidavit | Page 661 
Why the bail bond and the pro- 
ceedings thereon ſhould not be 
ſet aſide with coſts ibid. 
Why the writ ſhould not be 
quaſhed, and that the plaintiff 
anſwer the matter of the affida- 
vit ibid. 
To the ſheriff to retain money by 
him levied — 


Officers of the Crown Side. 


HAT officers of the court 
| belong to the crown fide 52 


Officers of the Pla Side. 
What officers belong to the plea 
ſide : 44 oY 
Officers on the Circuit. 


Officers belonging to the circuit 76 


Original, Proceedings by. 
No more coſts allowed 1n proceſs 
by original than a common writ, 
unleſs the debt recovered be 500. 


Writs by original to be . 7 
the filacer, before ſealed 497 
All writs by original ought to be 
ſigned before appearance by the 
filacer | ibid. 
Debt muſt amount to 101. ibid. 
Præcipe for an original in caſe ib. 
Capias thereon 498 
May be ſued out in vacation, tho? 
debt accrued after the term end- 
ed, and teſted of the laſt day 


of the preceding term ibid, 
Fines to the kin ibid, 
Præcipe for original in debt 499 
Capias thereon ibid. 
Alias and pluries ibid. 
Teſtatum | | Ibid, 
How to enter appearance _ bro 
Præcipe ibid. 

| When 


ND X13 


When to enter common appear- 


ance,” Page 500 
How to put in ſpecial bail ibid. 
When to put it in 501 
Notice of bail ibid. 
Exception 2:2": 3brs.- 
How to juſtify ibid. 
May rule the ſheriff O2 
May deliver declaration de bene 
=”; * ibid. 
Declaration in caſe ibid. 
The like in debt ibid. 


In what county to lay the venue to 


keep the bail ibid. 


Muſt uow plead without oyer of 


the original writ ibid. 
If plea be ſpecial, muſt be filed 
| 503 
If it be the general iſſue ibid. 
When attorney makes up the iſſue 


1bid, 

How to make it up ibid. 
How to make up record ibid. 
13 | ibid. 
ow to paſs record ibid, 
Judgment by default, how to be 
ſigned | | 504 
Writ of inquiry ibid. 


How to proceed to final judgment 
£ ibid. 
Within what time to declare or 

nonpros ibid. 


Nonpros for not declaring 50g 


How to amend declaration ibid. 


Petition to amend the original 
| : 506 
How to proceed on it ibid. 


Outlawry. 


F defendant * out of the king- 


0 dom, or abſconds, may be out- 


lawed 


50 
Outlawry in civil actions ibid. 


If debt be paid, may be reverſed 
ibid. 
Woman not outlawed but waivate 


ibid. 


When outlawry may be reverſed 


Where à capias does not lie, can. 
not proceed to an onrlawry 
| : Page g07 
Nor on a judgment by bill ibid, 
If defendant avoids arrefts, he may 


be ovtlawed 508 
On total aſconding, no endeavour 
to arreſt neceſſary ibid. 


If defendant does not appear on 
the original, a capias iſſues 

| | ibid, 

If not on capias, an alias iſſues 
| ibid. 

Then a pluries and exigent ibid. 
This mode is uſed when proceed- 
ings be againſt two and only 
one be arreited dhid. 
Caveat as to declaring and keep- 
ing the other defendant in court 


: ibid. 
As to intitling declaration after 
outlawry | ibid. 


If co arreſted and one bail, then 
the original muſt be againſt both 


| ibid. 

How to proceed ibid. 
When it is neceſſary to have an 
allocatur exigent - © ole) 


How to proceed upon the capias 


utlagatum, and how after 510 


How to get the money if above 


gol. ibid. 
If 50 J. only 511 
The exigent ibid. 
Proclamation | | 512 
The forfeiture | ibid. 
What not a forfeiture 513 
Special capias utlagatum ibid. 
Petition to the lords 514 
Certificate to be ſigned by the 

clerk in court 515 
Affidavit of plaintiff's eee 

51 


by attorney's undertaking ibid. 
When ſpecial bail required, bond 
to be given to the ſheriff ibid. 
If the cap. ul. recites the cauſe of 
action, there mult be bail 5 4 


After bail put in, may move to | 


1 
Of the appearance of defendant | 
before the quintus exatins P. 5 17 


How to appear ibid. 
If bail required, how to put it in 


| ibid. 
If juſtified, ſuperſædeas to 


iſſue 
Return on the allowance of the 
ſuper /edeas ibid. 


How to obtain it ibid. 


reverſe the outlawry of courſe. 
| | ibid. 
If common appearance ibid. 
How outlawry is to be avoided 
= 18 
If goods be taken after 3 
defendant ſhall be reſtored ib. 
Goods ſeized, and proceedings are 
got into the Excheguer, no reſti- 
tution; but I think the reporter 
is wrong here, and muſt mean, 
after the ſheriff has paid over 
the monies 519 
Defendant cannot be taken on a 
Sunday on the capias utlagatum 
| | | ibid. 
Iferror be brought for want of pro- 
clamation being made, the de- 
fendant muſt put in bail, not 
only to anſwer the plaintiff in 
the former ſuit, but to a new 
one to ſatisfy the debt ibid. 
Bail for the condemnation ibid. 
No bail in error of an outlawry, 
till reverſal, and then the court 
take bail to appear to an origi- 
nal, to be brought within two 
terms 520 
Special bail is required on rever- 
ſal of outlawry, although no af- 
fidavit be made previous ibid. 
Now held that bail muſt be for to 
anſwer condemnation money 
| ibid. 
How to ſue out a writ of error to 
reverſe the judgment ibid. 
If a perſon procutes another to be 
clandeſtinely outlawed who ap- 
30 


ibid. 


* * 


pears in publie, ſuch perſon to 
reverſe at his own expence 
| Page 521 
Plaintiff cannot be non- proſſed 
after reverſal „ 
Of declaring aſter outlawry re- 
verified - -- 
As to venue | ibid. 
On reverſal, plaintiff may com- 
mene a new action Within a 
year , Shots 
On a /uper/edeas to the exigent, 
how to declare ibid, 
How to proceed to outlawry after 


— 


judgment obtained 522 
Oyer. 
+ Oper, definition of 243 


The antient practice of demand- 
ing yer of original and the pre- 
ſe nt | ibid. 

If a deed be ſet forth in the decla- 
ration, defendant may have 
oyer | ibid. 

So if cefendant makes a profert, 

plaintiff may pray oper ibid. 


If eyer be granted of an inſtrument 


or received, and it 1s ſet forth, 
although he was not intitled 
thereto, yet he ſhall take the 
whole as part of his adverſary's 
defence | . ibid. 
The defendant has two days to 
give cyer of the deed 244 
If craved before rule to plead out, 
it is in time . 
No right to have yer of a record 
ibid. 


Oyer not to be diſpenſed with of a 


deed, though loſt ibid. 
Anciently made in court ibid. 
The demand ibid. 
Deſendant muſt pay for eyer, and 
has as much time to plead after 
it is delivered, as he had when 


demanded 243 


Counties Palutine. 


Mittimus to be ſent there only 340 


4 Mittimus 


ibid. 
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Mittimus to a co. pal. Page 340 
Lat. to Cheſter © 128 


—— Durham 129 
Lancaſter ibid. 

No arreſt under 20 l. 88 
Pager Books. 

5 they are 288 
Paper days ibid. 


In what caſes to be made up by 
the clerk of the papers ibid. 
How to make up the paper-book, 
and when it may be done with- 
out giving a rule to rejoin ibid. 
What is to be paid to the clerk of 
— T7 a 
Entries to be paid for by the de- 
fendant ibid. 
How to proceed on a plea of a 
judgment recovered, if defend- 
ant returns the book in the firſt 
inſtance ibid. 
If he return it, and ftrikes out the 
rejoinder and demurs, how to 
proceed 290 
Of ſetting down demurrer for ar- 
gument | | ibid. 
Proceeding to final judgment 
thereon in caſe, and alſo in 
debt 291 
Where the plaintiff tenders an iſſue 
on the defendant's plea, and no- 


tice of trial is given, if defend- 


ant demurs, and judgment is 
given, the notice ſhall ſerve for 
executing an inquiry, but plain- 
tiff muſt give notice of the hour 
and place ibid. 
A genera] demurrer cannot be 
waived, but a ſpecial one may 

h | 292 

Notice of trial given for the ſpe- 
cial iſſue, ſhall (if waived) ſerve 
far notice of the general iſſue 
ibid. 

When to return the bock if made 


. 


2917 


May ſue now, if not worth 5. in 
Forma pauperis 


Lond 


up and delivered in term, or 4 
days aſter Page 292 
If a plea comes in late, how the 
bock is made up ibid. 
When to return book if not made 
up within eight days after term, 
and delivered in London and 
Mi ddleſea ibid, 
If at the aſſizes ibid. 
If plaintiff accept the book after 
the limited time, he cannot fign 
jodgment | 293 

It mutt be returned on the fourth 
day in the evening ibid. 

Same point reſolved ibid, 

If there be a waiver of the ſpecial 
plea, and general iflue deliver- 
ed, no entries are paid for ib. 

When to ſet down demurrer for 

Argument | ibid, 

If paper- book be of an iſſue in fact, 
or in law, to be returned in 
four days excluſive; and there 
is no diſtinction ibid. 

When plaintiff concludes ad pa. 
triam, and defendant demurs, - 
he ſhall accept notice of inquiry 

| ibid. 
Partners. 

If defendant does not plead part. 
nerſhip in abatement, he cannot 
take advantage of it after, it 
being a waiver of the objection, 

5 Burr 2611. | 

Partnerſhip pleaded in abatement 


| Paupers. 
What a pauper is 629 
In early times poor perſons were 
obliged to drop their claim; 
but now may have writs for no 
fee, counſel, and attorney ibid. 


How to proceed 
The form of the petition 
Affidavit ; 


rr x 


Ts to pay no fees through all the 
cauſe, unleſs, fc. Page 631 
No fee to be paid to his counſel or 
attorney; if he does, to be dif- 
paupered _ 
Nor is he liable to coſts for judg- 
ment as in the caſe of a nonſuir, 
nor to pay coſts if he brings a 
new ation, unleſs it appears he 
has been vexatious 632 
After a nonſuit, and a new aQtion 
brought, plaintiff, ſued in forma 
pauperis, he mult pay the coſts 
of the former, before he can 
proceed ibid. 
He can only ſue in the cauſe he is 
admitted ibid. 
He cannot be admitted to defend 
in forma pauperis ibid. 


Peers, 96. 


Proceedings againſt Peers. 
The peers of England and Scotland 
are all privileged from arreſts 


Suits may be proſecuted againſt 
peers, &c. notwithſtanding their 
privilege, provided no arreſt 482 

How to proceed by original 483 

The act of 10 Geo. 3. extends to 
all writs of liſtringas 484 

Præcipe for original in caſe 485 

Diftringas thereon ibid. 

How to appear ibid, 

If defendant appears after levy 
upon the di/tringas's, he ſhall 
pay the colts before the money 
is returned ibid, 

Declaration - 436 

When not entitled to an impar- 
lance although an eſſoign be caſt 

| ibid. 

Eſſoign lies not on a capias when 
there is an arreſt 

How to proceed by bill 

Of the appearance 


It 488 
The form of a bill againſt a rx 
_ 


Plea of ſet-off for money lent, Sc. 


Replication 


487 
ibid. 


Proceedings againſt Members 
| 9 8 Page 488. 


General Pleas 270. 


Pleas in Bar and Special Plas. 
Within what time a plea in bar 1s 
to be pleaded 234 

Copies of declarations to be pai 
*for, whether delivered or filed 
before admiſſion to plead 245 
If defendant pleads ſpecially to be 
filed | ibid, 
May plead as many pleas as he 
pleaſes by leave of court ibid. 
Clerk of papers to receive no ſpe- 
cial pleas or demurrers before 
ſigned ibid, 
No attorney to deliver any plea, 
that ought to be filed ibid. 
How to plead double ibid, 
May have a ſummons for time 246 


What is an iſſuable plea ibid. 
How to ſearch for plea 239 


How to proceed if four terms are 
elapſed 238 
Plea of non aſſumpſit, and the ſta- 
tute of limitations 296 
Replication and iſſue ibid. 
276 

: © 101d. 

Plea of ſatisfaction in aſumſit 277 
Replication . ibid. 
Plea of non aſſumpſit, and a tender 
to the reſidue 4%", WG 
Replication. denying the tender 
e 279 
Replication if plaintiff accepts the 


money, and goes for further 


ibid. 
ibid. 


damages 
Plea of infaney 


Judgment recovered in C. P. in 


afſumpfit 280 
The like in debt ibid. 


Plea of non aſſumpſit and plene ad- 


miniſtravit 281 
Plene adminiſtravit, and a judg- 
ment outltandiog 292 


Plea 


l 


Plea of bankroptey in deſendant 


Page 283 

Plea of nul tiel record to an action 
on the judgment 284 
Replication 1 - bu 


If a judgment of the ſame court be 


-* pleaded, the term and number- 


roll to be given ibid. 


How to proceed to move to abide 
by the plea 285 
When court will order defendant 


to plead inflanter, ibid, | 
May have an order in vacation ib. 


Of friking out the Plea 286. 
May ſtrike out the ſpecial plea and 
- plead the general iſſue ibid. 
Or demur ſpecially ibid. 
But cannot waive general iſſue, or 


general demurrer ibid. | 
| Pofeaiin debt upon bve iſſues, there 


Popular Action: 10. 


How to compound them 645 | 


Poſufſion, Writ of. 566, 


| Poſtea. | 
How to proceed on it 347 
Rule for judgment ibid, 


Rule to be entered on the day in 


bank 348 
If by original, when ibid. 
No judgment to be entered, until 

the expiration of four days ex- 
cluſive of the entry of a rule for 


Judgment ibid, 
If either party die, no execution 
till /ci. fa. ibid. 
For plaintiff on nox aſſimpit 371 
The like with a zales $72. 
For plaintiff on non eff facdtum 373 


—— — In rp ibid. 
For plaintiff on a plea of plene ad- 
aniniſiravit ibid. 
— In ejectment ibid. 
On non aſſumpſit infra ſex annos 374 
Oa not guilty in treſpaſs ibi 


| _ adminifiravit age 374 
For plaintiff on non at by an 
executor ibid. 
For plaintiff on a plea of ſolvit ad 
diem 1 ibid, 
For defendant on on aſſump/et ib. 
For plaintiff in aſſault, on not 
guilty, and /n afſault demeſne 

| ibid. 

For defendant on a nonſuit 375 
Entry of the judgment after ver- 
dict on the roll in caſe 360 
If the cauſe is tried in town, plain- 
tiff's attorney indorſes the poſea 


The court fees he” 
If tried in the country, aſſociate 
indorſes it ibid. 


Rule for judgment not to be en- 
tered before day in bank 348 


| being a demurrer to the repli- 
cation to the ſixth plea 375 


Priſoners, Proceedings againſt. 


| How the proceedings againſt them 


were formerly _ 582 
The preſent mode of delivering 
declaration againſt a priſoner in 
the cuſtody of a gaoler 583 
To be alledged in declaration, in 
whoſe cuſtody defendant is ib. 
Alſo at whoſe ſuit detained, or de. 
murrable ibid, 
The plaintiff is to cauſe a decla- 
ration to be delivered, before 
the end of next term, after re- 
turn of proceſs he is charged 
with, and (unleſs in cuſtody of 
marſhal) cauſe affidavit there- 


* of to be filed, before the firlt 


day of the next term after de- 
livery of ſuch declaration, or 


to be diſcharged by ae 
1bid. 


In caſe of commitment or ſurren- 
der to marſhal, after return of 
proceſs, and before declaration, 


id. 
For defendant, on a plea of plene | 


end 


plaintiff to declare before the 


How to be ingroſſed, delivered, 


If the defendant is in cuſtody in 


. 


end of the term next after ſuch 
ſurrender, c. Page 584 
Where taken by any ſheriff on 
meſue proceſs, and removed by 
ha. corp. and committed, pro- 
ceeding againſt -him ſhall com- 
mence, and be computed from 


the priſoner's being firſt taken, 


or charged in cuſtody by virtue 
of ſuch proceſs ibid, 
No treaty to prevent ſuperſedeas, 
unleſs in writing ſigned by de- 
fendant ibi 
To declare on eſcape-warrant, be- 
fore the end of the ſecond term 
„ ibid. 


How to proceed in cuſtody of Sheriff 
c8c 


Not to deliver declaration before 
| proceſs is returnable ibid. 
An amendment made ibid. 
The form of a declaration againſt 
a priſoner in cuſtody of ſheriff 
by bill ibid. 


filed, and giving rule to appear 
and plead thereon ibid. 
The affidavit of delivery 586 
The plaintiff need not demand a 
plea before he ſigns judgment 
in cuſtody of the ſheriff ibid. 
Rule to plead may be given after 
the firlt rule out ibid, 
Within what time to plead 593 
Muſt proceed to final judgment 
within three terms next after de- 
claration delivered, including the 
term judgment is ſigned 586 
Muſt be charged in execution 
within two terms. 3 
How to charge defendant in exe- 
cution in a county gaol ibid. 


Newgate, Ludgate, or any other 
county gaol, how to proceed a- 
gainſt him for anew plaintiff 587 
If ca. /a retarnable on a gies non, 


ibid. | 


New rule relating to the extent 
of the King's Bench priſon 
Page 58 
Of the day rule by 780 
How to proceed if defendant be 
in cuſtody of the marſhal ibid. 
When to plead ibid. 
To proceed to trial and judgment 
within three terms ibid. 
Charge in execution within two 
terms | ibid. 
The form of declaration againſt a 
priſoner in cuſtody of the mar- 
——_ 5 ibid. 
How to charge a priſoner in execu- 


tion in cuſtody of the marſhal 
| ibid. 
Committitur piece | .c8 


Ot the marſhal's book, called Is 
commitment-book ibid. 
The committitur muſt be actually 
entered on record before the 
end of the ſecond term ibid. 
A priſoner in cuſtody ats, of the 
king cannot be charged with 
civil proceſs unleſs by order of 
court, or by order of a judge ib. 
But if in cuſtody on attachment 
for non- payment of coſte, and 
charged with a civil action alſo, 
he may be charged with ſuch at- 
tachment without an order 590 
Plaintiff muſt give notice of his 
having abandoned a former 
committitur, which is erroneous, 
before he enters a ſecond ibid. 
The acknowledgment muſt be of 


the ſame term defendant 1s 
charged ibid. 


Of charging a priſoner in cuſtody of 
the marſhal, by way of a ne 
detainer RR ibid. 

How to proceed | 591 

Service of a /atitat at eight in the 
evening of return day, is good, 
though declaration be left in the 


priſoner may be diſcharged ib. 


office in the courſe of ſame day 
| as ibid, 
A priſoner, 
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A priſoner, on a point of irregu- 
larity, muſt apply as other de- 
-  fendants, or he loſes the benefit 
Page 591 
How to charge a priſoner ” — 
tody for a debt, if he is already 
in for felony ibid 
If a priſoner in the Fleet be charg- 
ed with declaration, and remove 
to X. B. plaintiff muſt proceed 

in C. P to judgment, and then 
charge him in execution by hab. 
corp. ad ſatisfaciend. 992 
Same in this court ibid. 
If a defendant, in cuſtody on C. 
P. proceſs, be committed to the 
K. B. before declaration, how 

to proceed this, 
How to proceed I original in 


cuſtody of the ſheriff ibid. 
Declaration | _ ibid. | 
If in cuſtody of the marſhal 593 


Within what time to plead-in | 


county gaols ibid. 


Rule to plead is not to be given 


before afidavit of the delivery 


of declaration is filed 594 
Conſtruction of the rule ita. 
May before final judgment put in 
bail | ibid. 


If a priſoner pleads in perſon, he 


does not pay for the iſſue, aliter 


by attorney ibid. 
Though a priſoner is ſuperſedeable, 
and not actually /uper/eded, he 

may be charged with a decla- 


ration | 595 
Caveat reſpecting county gaols 
e ibid. 


When priſoners are intitled 70 their 
diſcharge ibid. 


Once ſuperſedeable always ſuper- 


ſedeable, extends only to the 
fame proceſs ibid, 
If he does not ſuperſede he cannot 
after he is charged in execu- 
tion ibid. 


T7 3 „( 


| 


Priſoners are intitled to their diſ- 
charge for want of declaring 


within two terms next after 


the return of the proceſs 

Y | Page 596 

in caſe of commitment or render 
„„ 

How to diſcharge him from a 
county gaol | ibid. 
The like from the marſhal 597 
If by original ibid. 


A treaty in writing will prevent a 
diſcharge 584 
If before judgment, though ſuper- 
ſeded, liable to be taken in exe- 
cution, alter after | 
If plaintiff does not proceed to 
jadgment within zhree terms af. 
ter declaration (including the 
term in which that was deliver- 
ed as one), or 1n caſe of ſurren- 
der after declaration, or if he 
ſhall obtain judgment, and does 
not charge defendant in execu— 
tion two terms after, including 
the term in which it was given 
as one, then defendant muſt be 
| ſuperſeded. . 
If any writ of error or injunction, 
then within two terms after af- 
firmance or inj unction diſſolved 
| 98 
In caſe of ſurrender after trial Vo 
or final judgment, to be charg- 
ed in execution in two terms 
next after ſurrender and notice 
(the term ſurrender made to be 
one) ibid. 
If error or iv junction, then within 
two terms next after judgment 
or affirmance nonproſſed or diſ- 
continuance (the term in which 
| ſuch affirmance, Cc. is includ- 


ed) | ibid. 
Explanation of the rule 399 
lt writ be againſt huſband and 
wife, and wife in cuſtody, he 
ſhall not file bail for her hu 
band on ſuper/edeas ibid. 
Once diſcharged cannot be taken 


5 - ibi 4, 
| — Ne 


* 
Nor if he takes a new ſecurity, if | How to ſue out a bill of Middleſex 


it becomes bad by the act of the Page 118 
plaintiff Page 599 | Latitat conſidered as an original 
How to diſcharge defendant for | and a good commencement of 
not proceeding to judgment or | the ſuit ibid. 
charging in execution in cuſ- | Warrant to proſecute ibid. 
tody of the ſheriff ibid.] None of the duties in the 25 Geo. 
As to where a writ of error brought | 3. c. 80. are to be charged to 


| 600 | clients, on payment of the ſum 
Court permitted an alteration in | ſo charged, and coſts, ſee 
the committitur-piece, although | /e@. 20. | 
filed | 5 ibid. If party arreſted out of county of 
How in cuſtody of the marſhal ib. | Middleſex on this precept, pro- 
Affidavit of ſervice of ſummons] ceedings will be fer aſide ibid. 
| : 601 | Bill of Middleſex cannot be ſerved 
May get plaintiff's attorney to| in Londen ibid. 
conſent ibid. If it be doubtful as to the county 119 
Attorney ſhould be preſent, on a In all proceſs the day and year, 
priſoner's ſigning a cognowit ib. | Oc. is to be ſet down with the 
A ha. cor}, brought by plaintiff to] name of the attorney, ſtat. 2 


ren ove priſoners from inferior | Geo. 2. c. 3. | 
þ Courts to K. B. quaſhed 602 Bill of Midaleſex bailadle ibid. 


| Super/edeas for not declaring ib. | Precipe for ditto ibid, 

| Præcipe | ibid. | Alias 120 

f Ditto by original bo | Elves ibid. 

The like for not proceeding to | Diſtinction between proceſs bail- 
trial and judgment bid.“ able and not ibid, 

; For not charging the defendant in | The ſeveral ac-etiams in caſe, 

execution ibid. | debt, Wc. ibid. 

5 The like on putting in good bail | Noz omitras bill of Middleſex 122 


ibid. | Bill of Mizdle/ex not bailable ib. 
f Privilege. | Notice 1 ibid 
Who are privileged from arreſts 96 Defendant muſt be ſerved perſon- 

| | ally, and ſervice on return day **. 


Cc Wri | Procedendo. is good ibid 
y rit of procedendo 3 If there are ſeveral defendants, all 
0 2 Proceſs. muſt be ſerved __ ibid, 
: Definition 116 Notice on proceſs need not expreſs - 
. Muſt be in the name of the king, the year | ibid. 
þ and muſt be under the teſte of | Huſband only to be ſerved where 
. the chief juſtice, or ſenior judge, | wife a party ibid. 
; if vo chief ibid. If a warrant to proſecute has been 
Latitat and bill of Middleſex muſt once filed, there needs no other 
4 | be returnable on a day certain] for further proceſs "+ 133 
he ; i | 117 Cities and towns having a ſheriff 
1 If ſued in vacation, how teſted ib. or ſheriff „ 
d. Variance between the declaration Directions to be obſerved in coun- 
gy and proceſs when fatal, and ties, Sc. 2 | bid, 
4 When not ibid.] Palatine and the cinque ports 125 


at =M 1 — | e 


. 


Page 125 Where two partners plead differ. 


Three things to be obſerved in 


filling up common proceſs 
b. | ibid, 
Service on return day regular 131 
Service on huſband, ſufficient for 

both | 155 - 1: 00d; 
Each defendant muſt be ſerved 


ibid. 


A common latitat not bailable ib, 
Præcipe 132 


Proclamation 5 12. 


Puis Darrein Continuance. 
When to plead it 46 
It is not allowed after demurrer 
determined, or verdit ibid. 
Cannot be rejected if verified by 


- affidavit 47 
| | | Judgment by ail dicit in ejectment, 


Record of Mi Prius. 
THAT it is to contain 327 
How to make up record 
upon a judgment of re/pondeas 
oxffer, and afterwards a plea 
in chief, and iſſue thereon -327 
How if there be'a demurrer, and 
cauſe to be tried before it is diſ- 
poſed of ibid. 


A bailable Atitat „ 
Pracipe for ditto 126 | ent pleas Page 328 
Ho to get it ſigned, ſealed, and | When a zolle proſegui may be en- 
ſor warrant ibid. tered againſt one ibid. 
Alias capias ibid. How to make up record in com- 
Pluries 127 | mon caſes 4:3». dad. 
If to anſwer the plaintiff and the | Placita | „ © We 
king ibid. Furata in London ibid, 
If forfeiture be to the poor and | The like in Middleſex - 329 
in former 7 ibid. The like at the aſfizes ibid. 
Non omittas capias ibid. | To be entered in town two days 
Latitat to Chefter 128 | before the fittings on which 
To Durham 129 | cauſe to be tried ibid. 
Caſe thereon 130 | No record to be received in Mid. 
Lancaſter | 129 dleſex for fitting after term, un- 
Cinque ports ibid, | leſs entered two days after laſt 
Wales © 130 day of term ibid. 
Common proceſs to be ſerved | In London the day before the ad- 
perſonally | ibid, | journment day | ibid. 


Cauſe now to be marked, if there 
be ſpecial jury as ſuch ibid. 
Every cauſe to be tried in the order 
they ſtand | 151: 990 - 
If plaintiff be hindered of a trial 
by a ne recipiatur, he may try at 
next ſittings, on notice ibid. 
When ze recipiatur can or not be 


entered ibid. 
How to make a remanet ibid, 
How to enter iſſue, and paſs re- 

cord in town | 331 
How in the country ibid. 


If record agrees with declaration 
variation from iſſue not ma- 
terial 3232 


Relicta werificatione 408. 
Remittitur of Damages. 


with a remittitur dampna 491 


Replication. 
What time to reply on rule 286 
How to compel plaintiff to re- 
ply ibid. 
Sunday when accounted a day 287 
When a whole term's rule is neceſ- 


ſary 5 ibid. 
Notice neceſſary — 


I ND 


Rule to be given in term or 16 
days after | Page 287 
Replication withdrawn fix terms 
after | ibid. 
Replication and iſſue to a plea of 
non aſſumpſit infra' Jex annos 

: 27 
The like to a plea of ſet- off — 
The like to a plea of ſatisfaction 
| 277 
The like denying a tender 279 
The like if he acknowledge the 
tender and goes for further da- 
mages ibid. 
Replication to a plea of nul 7ie/ 
record 284 


| Re: ant #5 

How to enter a retraxit of de- 
feadant's plea 408 
The entry in caſe ibid. 
The like in ejectment 569 
The attorney may do this, though 
ſaid the contrary in many books; 
but it is every day's practice 408 


Return of Writs, 80. 
Rolls. Vide Docket, 363. 


Rule to plead. 
Antiently two rules 231 
Now reduced to one ibid. 


Rule cannot be given on —_— 
ibid, 

Before plea compelled ought to be 
given, unleſs there be an order 

| ibid, 

If rule be given and an amend- 
ment made in ſame term, no 
new rule neceſſary 232 


Till declaration filed, no rule| 


ought to be given (out of the 
Work) | ibid. 
The form of the rule ibid. 


When rule expires ibid. 
Rule to plead may be given at 
any time in term, or four days 
after ibid. 


How to apply for time to plead 
EF Page 232 
A month's time, a lunar month 233 
What is an iſſuable plea ibid. 
The clerk of the rules will accept 
it on the eſſoign day, bat it 
cannot be entered till the firſt 
day of term 232 
When defendant ought to plead 
in all caſes 234 
Within what time to plead if no 
proceedings for four terms 238 
When rule to be given 239 
A caſe on the point 238 


ä Demanding Plea. 
When neceſſary to be made 235 
A demand of plea ibid, 
Cannot be demanded till rule be 
given (out of the work) ibid. 
When not neceſſary to be made 
| TO; ibid, 
Demand of plea waiver of bail, 
unleſs they be juſtified ibid. 
Demand of plea before appear- 
ance or plaintiff has filed it, a 
nullity | 1 
There muſt be a demand of plea 
againſt a priſoner in cuſtody of 
the marſhal 236 
| Cannot ſign judgment till the ex- 
piration of 24 hours from the 
time of the plea demanded ibid. 
Bad on back of declaration ibid. 


Searching for Plea. 
Where to be ſearched for 239 
How long defendant has to plead 

after demand made 205 
No demand is neceſſary to be 
made, where plaintiff has filed 
bail according to the ſtatute, 
and given notice of the decla- 
ration ibid. 
Demand of plea is a waiver of bail, 
before put in ibid. 
It is neceſſary againſt a priſoner 


ibid. 
When a nullity ibid. 


Rules 5 


_—__ La / | $638 74 
Nule for Judgnen. 
How to be given © Page 347 
The form zii ibid. 


No rule upon a nonſuit, but coſts 


Death of either party 


4 


"Roles noteſſury to bt known "by ; 


If cauſe be tried within term, may | 


be given any time within four 

days after term, but cannot be 
given before the day in bank 
F z 2 b \ 348 
Expires in four days after it is 
given (Sunday no day) 347 


may be taxed after the day in 
bank RING 4 348 


Rule may be given by original on 


return day of diftringas ibid. | 
May ſign final judgment tho? the 
plaintiff be bankrupt ibid. 
ibid. 


Sailor. 


O ſeaman ſhall be liable to 
be taken out of his Ma- 
- jeſty's ſervice, otherwiſe than 
for ſome criminal matter, unleſs | 
the debt amount to 20ʃ. 89 
Plaintiff upon notice, &c. may en 
ter a common appearance, Oc. 
and proceed to judgment, Sc. go 


nir ee 5 Satisfaction. 
How to enter ſatis faction on record 
ph | | 529 
Satis faction piece | 530 
Where to be filed ibid. 
one | Scire facias, 
Of reviving judgment 429 


A Fei. fa. to revive ſecured to pay 
an annuity is an action, and 
*-- an annuity muſt be inrolled 
or void ibid. 
It is a judicial writ ibid. 


In nature of an original ibid. 


1 n n . 


An execution after year ard day 
without ci. fu. not void, but - 


voidable {RM 3 Page 430 


| Mutt be ſued out in county where 


venue is 8 « 54234: thid, 
No ci. fa. neceſſary where de- 
fendant made the delay ibid. 
So if there be a cęſſet executio, no 
ſci. fa. neceſſary, but if not 
taken out within a year after 
cefſet is determined, a /ci. fa. 
neceſſary = 3:3 dig. 
If he delays by in junction not ne- 
ceſſary ibid. 
Computation of the year ibid. 
If execution not returned, or filed, 
continuances cannot be entered 
| ibid, 

In no caſe where the parties are 
changed ought execution to go 
without a ci. fa. 431 
If there be a recovery-againit a 


 feme ſole, and ſhe is married, a 


Set. fa. LE 18. ibid. 
The huſband cannot have txecu- ' 
tion for coſts on a plea of cover - 
ture without a ci. xa. ibid. 
On death of defendant judgment 
to be revived ibid. 
The like on death of plaintiff ibid. 
Neceſſary on nonſuit ibid. 
If executor die, adm. de bonis non 
may have /. fa. ibid. 
If judgment againſt two, ci. fe. 
muſt be againſt both 432 
If execution once ſued, need not 
iſſue ſci fa. | ibid, 

It may be ſued out of courſe in 
ſeven years, but afterwards a 
motion muſt be made at __ 
ibid, 

May be ſued out if not above ten 
years on motion without affida- 
vit ibid. 
If above ten years affidavit ibid. 
Execution cannot be ſued ont after 
judgment revived, if above 2 
year and day ibid. 


When a new ci. fa. is neceſſary ib. 


6 8 * 


*And held to be an action 430 | 


When 


When an alias is requiſite P. 432 
Sci. fa, on which notice is given to 
lay four days 433 
Every firſt writ on which a vibil is 
returned to lay fome time ibid. 
- Alias to lay four days ibid. 
And ſheriff to indorſe the day he 
receives it ibid. 
No alias to ifſue until the firſt 
writ be returnable - ibid. 
Each to have ſeven days between 
the teſe and return by bill ibid. 
By original fifteen days each ibid. 
The firſt /ci. fa. left one day be- 


fore return good - 434 | 


If it lays four days, ſummons on 
return day good before the court 
riſes | | 4bid, 

How to ſue out ei. fa. ibid. 

 Ought to be as ſhort as poſſible 


| ibid. 
Pracipe for ſci. fa. ibid. 
Scire facias in debt ibid. 

— - Caſe 43 
— — ditto in treſpaſs and 
aſſault 436 
— —— — covenant ibid. 
Againſt an adminiſtratrix in _ 
ibid. 


The like againft an executor 437 | 


How if three executors, and two 
are infants ibid. 
The like for an executor ibid. 
The like for an adminiſtrator ib. 


How to proceed on one /ci. fa. if | 


ſeire fect be returned ibid. 
How to ſign judgment by default 
| -14 34; &30- 
The entry of two ci. fa.'s ibid. 
The entry of one ci. fa, 43 
How to appear ibid, 
Declaration on Ai. fa. 440 
What a ſufficient certainty in a 
ſei. fa. | ibid. 
When declaration may be 1 
1 8 did. 
Froceeding if appearanes ibid. 


+347 2 5 3 | Scirg 


| Where probate ought to be taken 
after final judgment, and before 
revivor - 
The like of an adminiftration 441 
A /ti. fa. to revive. a former 
| judgment is fo far a continuance 
of ſame action, that if plaintiff's 
te ſtator agrees not to bring error 
in that former aQion, it ſhall 
bind his executors ibid. 
Sci. fa. by a baron and feme on 
a a judgment recovered by fame 


awarded ſhe dies, it-ſurvives to 
the huſband ibid. 
1 * againſt a feme /ole who 
afrer married, before execution 
the wife died, the huſband is 
chargeable ibid. 
In ejectment, execution cannot be 
ſued out after year and day, 


againſt the ter-tenants as well as 
defendants ibid. 
Proceedings by original upon a 
ſei. fa. and ſci. fa. thereon ib. 


fifteen days held good 442 
If the plaintiff dies after interlo- 
cutory judgment, it may be re- 
vived by his executor or admi- 
niſtrator, and ſo if defendant 


How to proceed thereon 
Sci. fa. by an executor after an 


If no appearance, how to fign 


judgment ibid. 


How to enter ſame after final 


judgment | 44s 
Sci. fe. againſt an adminiſtrator of 
defendant, after interlocutory 


judgment, and before inquiry 
jigs 


Page 440 


while ee, if after execution 


unleſs revived, and it muſt go 


Teſte and return incluſive of the 


ibid. 


interlocutory judgment; and be- 


fore inquiry executed ibid. 
The like by an adminiſtrator ( mar- 

= 443 
Declaration thereon 444 
How to appear .  Thid. - 


n, 


Scirt facias againſt Bail. 
en e xn gnizance 
hey are bound to render at the 
end of the ſuit, therefore you 
may proceed by action or /ci 


« fas 
| — Page 449 | 
But before any proceedings a ca 


Ja. muſt be taken out, and lie 
four days in the office before the 
return | 5 ibid. 
No one action but a ca. /a. bas 
effect to fix bail ibid. 
It is neceſſary to make entry of re- 
cognizance of bail previous to 


the ci. fa. or action 447 
How to proceed by action ibid. 
The ac-etiam of the writ ibid. 
As to the wenue ibid. 


duing bail below pending error in 
parliament a contempt ibid. 
As to the % and return of ca. /a. 
by original Ibid. 
The like by bill 448 
Bail have eight entire days in full 
term to render in an action 
Bon = 
If four only in one term, have 
eight the next in full term to 
render ibid. 
How much bail are liable for ib. 
Explanation of the rule ibid. 
The bail are to pay coſts on an 
action, as well as the ſum ſworn 


Proceedings by Ki fu. againſt bail 
roceedings by ci. fa, againſt bai 
by bill R ibid. 
Venut | ibid. 
Eotry of the recognizance of bail 


* | 450 
Roll and ca. /a. need not be filed 


till replication 3 
How to ſue out ci. fa. by bill 451 
When to be teſted by bill and ori- 

ginal | ibid. 

If you mean not to ſummon on the 

' firſt, ſummons may be left on 
return day ſedente curia ibid. 
Sei. fa. againſt bail in caſe ibid. 


The like in debt ia margin ibid. 


Teſtatum f. fa. in caſe ibid. 


Pracite © | Page 465 
As to the return of by, ia 185 F 
nal 3 ibid. 


n 
When alias may be ſued out 451 
Rule for judgment by bill 453 
When judgment ſigned may he 

out þ. /a. and ca /a, againſt the 
bail, and may be levied on ei- 
ther or both | ibid. 
Entry on the roll of the two i. 


2. s and judgment 454 
Tſe like of one returned i. Nh 
ibid. 


If /ci. fa.*s be of different terms, 
how to enter them 


Fl ibid. 
ow to appear | 
The form of the een 


Although the laſt /i. fa. be re- 
turnable laſt return, yet you 
may entitle declaration, as of 
the term generally ibid. 

What bail may plead in their diſ- 
charge ibid. 

How the replication on a plea of 
death of principal ought to con- 
clude 2 476 

Bail below) not liable to coſts in 

We | 1 by | — 
ow to procee ci, fa. if ac- 
tion by by ER 1 ibid. 

Appearance to the ci. fa. by cr- 
ginal | | 457 

Cannot levy coſts on ei. fa. by 
original againſt the bail ibid. 

If execution iſſue againſt bail, and 
no ſatisfaction, yet may take 
the principal, Add if one of 

the principals be taken, and not 
the other, the bail are not diſ- 


charged | ibid, 
Fi. fa. in caſe againſt bail ibid. 
| ibid. 


Ca. /a. in caſe 


cd. Jas ibid. 
Fi. fa. in debt 460 
Ca. ſa. in debt 1bid. 


Within what time the bail may 
render the principal 461 
e N | May 


W . 


May, maler beste recary of the; 
ca. ſa. N Page 461 


If not on return of firſt ci. fa. if 


returned ci. fect ibid. 
Or if an alias, on return day if by 
bill ” to x 
If by original, on the mare ty 
| ibid, 


6 
If on an action, they have eight || 
days in full term to render next | 


after return ibid. 
A bankrupt attending commiſſion - 
ers may be taken and rendered ib, 
To render guarto die poſt of the re- 
turn of ſecond ci. fa. by origi- 
nal /edente curia ibid. 
The rule with reſpe& to the time 
of render to be conſtrued ſtrict 
ly, therefore the defendant was 
rendered into the hands of a 
tipſtaff on return day in the 
2 held bad 462 


If defendant is in cuſtody, bail |' 


may have a 4a. corp. to bring 
him up and render ibid. 
If defendant becomes a bankrupt, 
and obtains his certificate before 
cvs in they. may be exone- 


ra | ibid. 
If he is in cuſtody for felony, how 
to apply | 6 


403 

Soldier and impreſſed man ibid. 
How to render the defendant ib. 
Notice to be given of the render ib. 
If no notice given, yet if a render 
is made, they ſhall be exonerated 
upon payment of coſts ibid. 
How to exonerate bail after render 


Notice of ſurrender 11500 
Affidavit of the ſervice thereof ibid. 
Surrender muſt be entered in the 
marſhal's books ibid. 
The bail may take the principal 
on a Sunday, and how ibid. 
f ſtaying proceedings againſt 
bail where error is brought by 
the principal 465 


| 


Proceedings ſtaid pending error ib. 5 
| | 3 


4 


If they apply in time, terms are 
that they pay, or render within 
four days after the affirmance 
AN Page 465 
If they do not apply in time, only 
four days to pay after affirm- 
—_ ibid, 
A writ of error ſtays all proceed- 
ings againſt the bail, ſo that 
you cannot ever call for the 
ſheriff's return 466 
93 a ca. /a. returned by the 
ſheriff, although a writ of error 
allowed after it was lodged ib. 
Tf error is brought and no bail put 
in, court will not then ſtay pro- 
ceedings againſt bail ibid. 
If execution obtained againſt bail, 
court will not relieve pending 
error ibid. 
Where no bail required in error, 
if the bail apply to ſtay the 
proceedings, they muſt under- 
take for the coſts in error, as 
well as the condemnation money 
rror brought in B. R. and af- 
terwards in parliament, and 
then he ſuffered a nonpros on 
the firſt writ: court refuſed to 
ſtay the proceedings on the judg- 
ment pending the ſecond writ 
| | 85 ibid. 
If error is brought for the purpoſe 
of delay, court will not ſtay the 
proceedings 467 
If they undertake to pay ſour days 
after affirmance in the Exch. 
and error is brought in the 
houſe of lords after, it is that 
affirmance which is meant ib. 
Court will diſcharge bail on de- 
fendant's becoming a peer ib. 
Cognovit ſigned where defendant 
had conſented that the bail 
- ſhould pay the debt; bail were 
exonerated ibid. 
Bail in error cannot render the 
principal ibid. 
2 Security 
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Sher 5. 


8 * 


How to —_ then to return Writ | 


234 e in the Body 153 


Formerly were tardy in returning 
their Write ibid. 
They were obliged to return their 
writs into court after term ib. 


Wilſully delaying the execution 


.of the proceſs, or having levied 
money ſhould detain it, liable 
to attachment | 154 


amg. 2. \Page 166. |Whenit may be moved for Pa. 136 


Afﬀidavit muſt ſtate that the by} 
nal rulè was ſhewn 157 
How to proceed againſt late ſhe- 
nf ibid. 
The proceeding by diſtringas is 
now at an end 158 
Sheriff not liable to be called up- 
on to return proceſs unleſs with- 
in 6 lunar months, and the day 
on which he goes out of office 
is to be reckoned as part of the 
6 months ibid. 
If ſheriff be in contempt before 
the defendant's death, an at- 
tachment may iſſue ibid. 
Sheriff not liable to be called on 
to return writ, if not called on 
by rule within 6 months, altho? 


previous he was requeſted ſo to 


Not liable fix months after expira- | do ibid, 
tion of his office to return writ | Rules ought to keep pace with 
ibid. defendant's time 19 


A rale iNved in vacation (irregu- 
lar) teſted of the next term ib. 
Toreturn writ in fix days, — 
1 


In London or Middl:/ex, return the 


writ, and bring in the body in 


turn writ, and bring in the 
bod 


body I 
Affidavit of ſervice of the rule ” 

move for attachment ibid. 
Seryice of rule on the under-ſhe- 

riff 's agent in town bad ibid. 


But qu. as to agents for Kent, &c. 


— 


The plaintiff has his election pre- 
vious to the taking out the 2d 
rule to take the bond, or go 
againſt the ſheriff ibid. 

If a trial be loſt, court ordered 
attachment to lie as a ſecurity 


fur days ibid. ibid. 
How to compel the ſheriff to re- If ſheriff be fixed and defendant 
has merits (<5 ho 


Bail put in after ſheriff fixed, and 
no trial loft, court ſet aſide at- 
tachment and ſuffered bail to 
juſtifi did. 

Affidavit for an attachment where 
bail was put in, but not juſti- 


22S $274 Soldiers, 


| ibid. fied ibid, 
Abbas. it of ſervice of rule to bring How to proceed againſt the coro- 
| the body where bail has been ner ibid. 0 
25 14 but not perfected 1 56 | Attachment * for not taking 2 
The like where no bail put in a replevin- bond 161 0 
ibid. Where ſheriff liable to pay debt 
How 10 draw up rule for the at: and coſts ibid. \ 
tachment , ibid. How to proceed if ſheriff oes out 
A a criminal proceſs of bis — ; ibid. [ 
ibid. New rule 350. ; 


No volunteer ſoldier liable to pro- 
ceſs, unleſs for criminal matter, 
or the debt is 20l. Page o 
Plaintiff may, upon notice given, 
fle common bail, and proceed 
to judgment for any debt, and 
alſo to an outlawry * 


Special Jur.. 
How to apply for a ſpecial jury 


| 324 

Cannot ftrike ex parte till third 
appointment ibid. 
No coſts of a ſpecial jury, unleſs 
the judge certifies - ibid, 
May have a view ibid, 


None to take more than one gui- 


nea, unleſs a view ibid. 
Change of ſheriffs no difference, 


if jury be once nominated 325 | 


New rule for ſetting down a ſpe- 

cial jury cauſe | 329 
Diftringas for a ſpecial jury 334 
Who to make it out ibid, 


Statute of Limitations. 
When it begins to run £28 
The entry of a bill of Middle/ex to 
fave the ſtatute of limitations 


ibid. 
The like of a latitat 529 
Docquet ibid. 


If once done, no neceſſity to do it 
again ibid. 
It may be continued in replication 
| | ibid. 

Averment neceſſary therein ibid. 


| Subpana. 
dubpæna to teltify | 334 
 Pracipe for ditto ibid. 


Subpena duces tecum where neceſ- 
ſary 


Witneſſes ought to have a reaſon- 


able time before attendance 337 
If there be not perſonal ſervice, no 
attachment 
It witneſſes 


ome a diſtance off, 


35] 


ibid. 


The affidavit 


. 


1 IN D E NX. * 


charges ought 10 be tendered 


j 5 Page 337 
Muſt be ſerved perſonally ibid.” 
Subpaena duces tecum ibid. 
How to proceed-it witneſsin priſon” 

| _—_— 
Ha. corp. ad teſtificandum bids 


Præcipe for ditto + + 


337 
Affidavit to ground it 


627 


Suggeſtion on Record.” 
Suggeſtion on the declaration of 
the death of one of the plaintiffs: 
purſuant to the ſtatute - 635 
The like after iſſue joined 636 


The like of a defendant after ver- 


dict 2 $544 ibĩd. 
Suggeſtion was entered on the 21 
prius record, of the death of one 
of the defendants in the jurata, 
after verdict; upon error being 
brought, it appeared righily en- 
tered on the iſſue roll, and held 
not to be error ibid. 


Suggeſtion on the Court of Conſcience F 
AZ. 6-4 
If an action be brought by one 


citizen againſt another, and he 
does not recover 40s. and the 
defendant proves that he was 
reſident in the city, coſts ſhall be 
allowed him 637 
To whom it is given ibid. 


The Y:fminſter and moſt other 


ibid. 
ibid. 
Who is within the deſeription of 
this act 638 
If 2 goes by default, he 
ſhall not be allowed ſuch ſu 
geſtion ibid. 
The coſts of the motion are to be 
allowed if ſuggeſtion goes ibid. 
What affidavit is neceffary to 
ground the motion 


Qs mult be pleaded 


A ſet-off, reducing the ssd 5 


40s. does not affect the jurifdic- 
ibid, 


tion 
But 


12 


= a bes. 2apments: orci givgi in | 
1 evidence on the plea of a0 a/- 
94 Jumpfit;” and verdict under 405. 
11 a ſuggeſtion may be moved for 
| bir? LED Page 639 
'1 The affidavit ſhould ſtate both to 
| be refiant ibid. 
1 Deſendant to have coſts whether 
Plaintiff ſue in his own right, 

| or as al repreſentative ib. 
4 Perſonal repreſentative cannot be 
h ſued in the county court ibid. 
Where there was a reference and 


award under 40s. allowed, no | 


coſts _ 640 
Superſedras. See title Priſoners, 602. 
| Surrender by Bail, 461. 


" Tenants in Common, 28. 
Tandy, 


Muſt be made before the 
_ writ ſued out | 204 
Proof that defendant went pur- 

poſely to pay rent, and ſaid to 
plaintiff, I am come to Pay you 
the rent; and alſo refuſed on 
other ground than that of the 
guantum, held to be a ſufficient 


N 2 | - : 1 a. 
ubpena in Exchequer ſued out 
— tender, 1 ibid. 
How to plead it to an action in 

debt 5 ibid. 
The like in caſe | ibid. 
Tender of goods how to be plead- 

ed 264 


Every requiſite which is in a par- 
ticular caſe neceſſary to the va- 
lidity of a tender, muſt be ſhewn 

to have been complied with, 
elſe.not good tbid. 

How to plead a tender of 5 | 

95 
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HAT a tender is 263 | 


When to plead a pea of tender 
r at og 245 Page n6y 
Tender to the whole declaration, 
good | ibid. 
Non aſſumpſit to the whole, and 
tender as to part, cannot be 
pleaded 3.90: A. 
Tender made in term the day 
bill filed, and before it was 


filed, declaration filed generally; 


ſummons to amend it by in- 
titling it as of that day, judge 
ſaid, it would not aſſiſt defend- 


ant 206 
Freſh demand and refuſal ibid. 
If plaintiff takes money out of 

court, he may proceed on gene- 

ral iſſue for farther damages ib. 
Tender by juſtices ibid. 
In treſpaſs ibid. 
Diſtreſs for rent 267 


A tender in any money coined at 
the mint, upon which there is 
the king's ſtamp, is good ibid. 

To an avowry for damage feaſant 
in replevin, tender muſt be 
pleaded to have been made be- 
fore impounding ibid. 

To an avowry for rent, plaintiff 
may plead a tender and refuſal 
without bringing the money in- 
to court ibid. 

If diſtreſs rightfully taken, cannot 
plead tender of rent and coſts in 


bar of avowry for rent in any | 


caſe, unleſs, Ec. ibid. 
If tender be pleaded with a 7out- 
Jour priſt, and money brought 
iato court, how to proceed ib. 


Money cannot be taken out by de- 


fendant after verdict ibid, 

If the money is not paid into court, 

may ſign judgment ibid. 

As to coſts 5 263 

Bank notes when a good tender ib. 

Non aſſumpſit and plea of _ 
27 


Replication denying the tender 


and iſſue 279 
Replication 
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Replication if he takes money out 
of court, and goes for farther 
damages Page 279 


Formed from the canonical con- 
ſtitutions of the church ibid. 


When ſettled 8 . 78 
Days in bank : 79 
Of eſſoigns ibid. 
Michaelmas term and returns 80 
Hilary 5 ibid. 
Eafter | 1bid, 
Trinity 81 


Obſervations on the terms ibid. 
When Hilary term begins and 


ends ibid. 
Eaſter term ibid. 
Trinity term ibid. 
Michaelmas term ibid. 

The firſt and laſt days of terms are | 
appearance days 341 By 
When no ſittings _ ibid. 


Tefle and Return of Writs, 
Obſervations on the returns ibid. 
What writs muſt be returnable on 


days certaia ibid, 
What not 21 4 
When need not be fifteen days be- 


tween writ and return ibid. 
3 ranſitory Actions, 224. 
Trial, Notice of. 


* 


Due notice in all caſes 307 
Country cauſes, 10 days notice of 
trial to be given ibid. 
Eight days notice in London aud 
Middleſex © | 308 
Sunday when accounted as one ib. 
When 14 days notice. ibid. 
Explanation for aſſizes 308 
The like in London ibid. 
Notice may be given againſt a 
priſoner to turnkeß ibid. 
V hen a term's notice - © ibid. 


How to count the time ibid. 


A notiee of trial ĩs a proceeding fo | 


as to prevent a term's notice 
8 Page 309 
Muſt be given before eſſoign d 


ibi » 


Ifa jodge's order be obtained, uo 


need of a term's notice; but if 


a ſammons only, and no order, 


muſt | bid. 
How the time is calculated ibid. 


If defendant ſuſpend à cauſe by 


io junction, plaintiff may pro- 


ceed without a term's notice ib. 


When new notice is requifite 3 0 
Notice of trial to defendant when 
ood . ibid. 


g 5 
Notice of trial for London ibid- 


The like for Midd/eſex ibid. 


The like for the aſüzes ibid. 
Notice for the ſpecial iſſve when 


to ſerve for the general iſſue 
| | ibid, 


| Trial by Proviſe, 
Fallen into diſuſe | 310 


The ſtatute 7 & 8 V.,; ibid. 


Prohibition, quare impedit, reple- 


vin, &c, may have it ibid. 
For why ordained , ibid. 
No trial by proviſo, unleſs there 
be a default made ibid. 


When defendant can make out 
the venire FR _ ibid. 
The defendant muſt give plaintiff 


notice of trial ibid. 


Plaintiff may alſo give notice 312 


Maſter gives a rule for proviſo ib. 


Coſts to be paid if defendant does 
not try his cauſe ibid. 
If a record has been once carried 
down by plaintiff and new trial, 
it muſt be carried dowh by pro- 
viſo > "+: ooo 
The rule if obtained before trial 


and after notice will do ibid. 


How to put off Trial 313. 


Affidavit ibid. 


8 


TL. 4D 


What it ought to contain T 
What will ſatisfy the — | 


Short Notice, 315. 


Four days before un. tay 
- id. 
Of ſhort notice _ ibid. 
Countermand in London or Middle- 
ſex, two days 315 
If defendant lives above forty 
miles, fix days ibid. 
The form of a countermand ibid. 
Notice of continuance ibid. 
Cannot continue but once in a 
term | ibid. 
If plaintiff does not proceed to 
trial purſuant to notice, he muſt 


ay cofts 316 
Aﬀdavic | 4 
How to move | 16 
Affidavit of demand and refulal of 

the payment of coſts 317 
May move for attachment, and 
© how £ ibid, 
| Trial at Bar. 

Cannot he moved for until iſſue 

joined 321 
And muſt be by ſpecial jury ibid. 
Cannot be had in London ibid. 

Are allowed in iſſuable terms if, 
"Re: | 322 

Granted upon difficulty of 3 
ibid. 


iſſue 
2 ibid. 
| be granted though con- 
| ſented to without leave ibid. 
Whatis a proper caſe ibid, 
Grounds are lengib, and difficulties, 
and as to colts ibid. 
Never allowed in an iſſuable term 
unleſs the crown be concerned 
3 ibid. 

On application for trial, court will 
exerciſe its own diſcretion ibid, 


Leſſor being a privileged perſon, 
| "court refuled 


But not to be moved until 
joined 25 
Cannot 


that he might 


1 If ajadge be plaintiff, Sc. 


8 AK. 
name & good plaintiff 
Page 323 
of courſe on 
The difficulty muſt be ſhewn ; not 
enough to ſwear generally that 
there is value or difficulty there. 


in ibid, 
Muſt be moved for on affidavit 

N „ 

A ſpecial jury muſt be moved for 

| ibid. 

May countermand ibid. 

With whom cauſe ſet down ibid. 


New Trial, 
When firſt granted 355 
Venire de novo, when may be grant- 
ed, and how new trials were in- 
troduced ibid, 
A general verdi& can only be ſet 
right by a new trial ibid, 
Neceſſary to juſtice to reconfider 
the caſe | 356 
Generally on payment of coſts 
| ibid, 
It depends on the diſcretion of 
court ibid, 
Trials by jury could not ſubſiſt 


= 


without a power to grant new 
trials | ibid, 
Deſcription of a new trial ibid, 


If verdict be againſt evidence, yet 
if frivolous, and damage ſmall, 
will not be granted 357 

Not to gratiſy litigious may 

ibid, 


Nor for exceſſive damages, when 

under cognizance of jury ibid. 

Nor granted when the ſcales of 

evidence hang nearly _ 
i 


Nor on nice or formal _—_ 
| ibid. 
Nor on abſence of witneſs if party 
could have had him ibid. 


Power of court to grant where 


| 


there are exceſſive damages 
1 


No 


How to move for new trial 
How to proceed if verdict ſet aſide 


% 


No inſtance to grant on account of 
witneſs being intereſted Pa. 357 

If witneſſes be intereſted it may 
lay with the court to grant it 

No new trial where it appears — 
might have given evidence on 
the former one ibid. 


Evidence on both ſides, no new 


trial ibid. 
On affidavit of jurymen ibid. 
Motions are encouraged, and why 
| ibid, 

When to be moved 359 
None in penal actions ibid. 
May grant for exceſſive damages ib. 
Will not be granted to give an op- 
portunĩty to prove the illegality 
of a policy idid. 


win not grant it to let defendant 


into a defence apprized of at the 
firſt trial ibid, 
If juſtice be done, no new trial 
ibid. 
May be granted a ſecond time 
| ibid, 
May be granted in ejectment, and 
after trial at bar ibid. 
Refuſed in an action for a libel 
| bid, 
May be granted after a nonſuit 
60 
Seldom granted in actions for — 
ſonal torts ibid. 
It is ſometimes granted without 
coſts ibid. 


A writ of inquiry may be ſet aſide 


for ſmallneſs or exceflive da- 
mages ibid, 
angerous to admit new evidence, 
after it is known what was 
{worn before ibid. 
ibid. 


361 


| Treſpaſſi. Vids Actions, 25. 


Trever. Vide Actions, 23. 
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J Enditioni exponas Page 393 


t  , Fenire de novo, 355. 


[ 


| Vinire Facias, 47. 
Venire facias 


332 


| The like where there are two de- 


fendants, and one lets judgment 
go by default 7 493 
Where ſheriff is a party it muſt be 
awarded to the coroner ibid, 


Venue. 
The derivation of the word 219 
General rule of law reſpecting the 
venue | ibid, 
Many niceties got over ibid, 
Every ven. fac. in penal actions in 
Lancaſter, &c. to be awarded of 
the body of the proper county 
220 
Real actions to be laid in the pro- 
per county ibid. 
Venue by bill is local or tranſitory 
| ibid. 
If action ariſes in any county it is 
tranſitory ibid. 
When the laying of venue in 2 
wrong county is the loſs of bail 
| ibid. 
Perſonal actions, as debt, c. may 
declare in what county plaintiff 
pleaſes ibid, 
When the action is founded on 
two things in different countics 
both material tothe maintenance 
of the action, how wenue to be 
laid ibid. 
Action on leaſe for rent, c. ibid. 
If cauſe of action ariſes partly in 
one county and partly in 2no- 
ther, may be laid in either 1bid, 
If rent be received in Middle/es, 
and account ſettled in Londor 
| al 
If an aſſault happened abroad, may 


lay venue in Londox 1d, 


Actions on penal (ſtatutes mull be 


laid 


n . 


county 
b r He ola 
Conſtruction of the act ibid. 
So againſt officers or juſtices 223 
Nuiſance, and debt for rent, 
- againſt the aſſignee are local ib. 
If no venue be laid in the body of 
the declaration, reference had 
to the margin ibid. 
But if proper venue be in the body, 
the word in the margin wil! not 
vitiate it ibid. 
Attorney plaintiff may lay venue in 
Middleſex, and cannot be chan- 

ged, otherwiſe if defendant 
= ibid. 
Deft for rent againſt leſſee not lo- 


laid in their proper 


cal, otherwiſe againſt an aſſig- 


nee ibid. 
Of changing the venue in tranſitory 
actions 224 
Court will not change the venue to 
any of the four northern coun- 
ties previous to the ſpring cir- 
cuit 1 5 ibid. 
In what caſes the venue cannot be 
changed 
Refuſed in an action for a libel 
| ibid. 

So in a written letter ibid. 
Veuue changed from Chefter to 
Salop on reaſons 9 226 
Libel written in one place and ſent 
to another both in the ſame 
county, rule to change where it 
was both written and publiſhed 
ibid. 

Debt on bond made at Derby, ad- 
miniſtration by the Biſhop of 
Litchfield, venue laid in Derby 
in the body; London in margin: 
on general demurrer held, it 
would not vitiate it ibid. 
Not ſettled whether court can 
change venus from an Eng liſb 
county to a Velſb one ibid. 
Good reaſon to-refuſe werue being 
changed from an Engliſb county 


ibid. | 


cauſe affidavit cannot be de- 
parted from / + Page 225 
Venue changed from Middleſex to 
Wales, no cauſe ſhewn' 226 
Cannot be changed into a county 
palatine, but changed to Che/ter 
| bid. 
It cannot be changed; if it will de- 
lay the trial, as to Briſpol, nor to 
a third county 226 
Nor where plaintiff is an attorney, 
and lays his action in Midaleſe, 
otherwiſe if he lays it in London 
or elſewhere ibid. 
Nor becauſe defendants are barri- 
ſters 495 27; e. 
In what caſes it may be changed 
from a county at large to a city 
and county | ibid. 
It cannot be changed to Hull, &c. 
nor to cities of Worceſter or Glou- 
caſio ibid. 
Attorney defendant no privilege 
to change venue into Middle/ex 


1 


— 


: 227 
If attorney ſues as executor, &c. 
or jointly, his privilege is loſt 
Same reſpecting officers of the 
court . ibid. 
Within what time venue 2 2 

ibid. 


changed 
Cannot move until appearance, 


nor after plea ibid. 
| After iſſue it was changed ibid. 
Where changeable in tranſitory 


actions ibid. 
May be changed if defendant 
comes in on the exigent ibid. 
It is ſaid, if he has time to move 
in one term, cannot do it in the | 
next Y 228 
May be changed after order for 
time, but not if upon terms of 
ſhort notice for firlt ſittings ibid. 
Shall not after eſſoiga. of ſuble- 
quent term be changed bid. 
Plaintiff muſt move to diſcharge 


| 


to the next Eng/ih county, be- 


the rule before replication ib. 
= Hh a Plaintiff 


r N D BE KX. 


Plaintiff cannot change the venue, 


but he may do it by amending 
| Pape 228 
How to move to change venne 229 
Affidavit . ibid. 
Upon plaintiff's undertaking to 
ive ſome matter in iſſue ariſing 
in the county wherein the ac- 
tion is laid, the rule to change 

the venue will be diſcharged 
| e ibid. 
Venus was brought back after two 
trials 


ſufficient 230 
How to change the wenue in vaca- 
tion ibid, 


Formerly it was required to give 
evidence in the county wherein 
the venue was retained, or be 

- nonſuited ; but ſince, the plain- 
tiff is bound only to give ſome 

evidence, or be nonſuited 231 

If after rule to change the venue, 

the plaintiff undertakes to bring 
it back, muſt give evidence of 
ſome matter in that county ibid, 


Perdids, 350. 


Special Verdict. | 
In ſpecial verdicts, counſel to ſub- 
ſcribe the points 351 
Deeds to be found according to the 
ſubſtance, ſhortly 92 
How to proceed on a ſpecial ver- 
7 | ibid. 
Copies of the whole record and 
verdict to be made for the judges 
| ibid. 
If jodgment pronounced, no rule 


is neceſſary ibid. 
I: | Special Cafe. 

. How to proceed | 353 
W hat it ought to ſtate ibid. 


View. 


View may be granted in any 


action where neceſſary Page 325 
Six of the jurors or more ſhall 
have a view 326 
The conſtruction of the at ibid. 
How to obtain a rule for a — 
| Fs of 101d. 


a Shewers, their | duty ig. ibid. 


| Wales. 
O arreſt to be __ in Wales, 


ibid. 
Rule to pay money into court held | 


unleſs the debt amounts to 
200, 88 
If it is a Velßb iſſue, to be tried in 
' the next Exgliſb county, how to 
award the wenire 305 


Warrant of Attorney. 
No bailiff, &c. to take any war- 
rant, but in preſence of an at- 
torney oi | 408 
When an attorney muſt be pre- 
ſent, on taking a warrant of 


attorney - | 409 
Conſtruction of the rule Z. 1 


Car. 2. 5 | ibi . 
If confeſſed for more than is due 


Priſoner in execution paid part of 
debt, and executed a new war- 
rant, and held it well given, 
though no attorney preſent ib. 

When no neceſſity for an attorney 

IQ 

When there is ibid, 

When judgment may be entered 
up without motion ibid, 

If ten years old, motion muſt be 
made in court ibid. 

How to enter it up if given to a 

fene /ole, who afterwards mar- 

_ ries ibid. 

If judgment be given to two, and 
one dies be fore judgment en- 
tered, leave will be given to the 
ſurvivor to enter it up hid. 

The court will order a warrant of 


attorney to confeſs judgment to 


„* 
— 


be delivered up, if obtained b 


made of it Page 410 
will not ſet it aſide on 3 of 
its being given by a defendant 
in cuſtody without an attorney 
being preſent on his part, if 
executed by the defendant pur- 
poſely with a view to cheat the 
_ plaintiff 411 
If defendant die in vacation, may 
enter it up, for it has relation 
to the firſt day of the term ibid. 
Judgment entered by an attorney's 
clerk, who ufed the name of a 
regular attorney, ſet afide 
— 85 ibid. 
Will not give leave to enter it of 
20 years ſtanding unc pro _ 
ibid. 
Warrant to confeſs given by a pri- 
ſoner in Ireland, is ſubje to 
the rule requiring an attorney 
| He ibid, 
Warrant of one executor will not 
authorize for all 412 
Cannot be entered after plaintiff's 
death = ibid. 
Warrant of attorney and releaſe of 
errors, good in one inſtrument 
ibid. 
Cannot enter it up after plaintiff's 


death, unleſs the words be to his 


executors, Wc, ibid. 
How to apply in vacation ibid. 
How in term ibid. 
Affid avĩt ibid. 
How to ſigh judgment 413 
Memorandum ibid. 


If a bankrupt to gain his liberty, 
execute a new warrant and bond 


for ſame debt, it is an extin- | 


guiſhment of th&old debt, and 
certificate will not diſcharge it 
3 

If given for a uſurious demand, 
court will direct an iſſue 


t * 5 W % 


; | 
fraud, before any uſe has been | Who are 


| Non juridical days are to be 


Winzſſl. 7 

good witnefles Pape 241 
Who not 67.043 
Intereſted 344 
How to compel them to appear 
If witneſſes are going Fd 


may be examined before a 
1 337 
How to proceed in term ibid. 


The like in vacation 338 
The form of interrogatories for 

plaintiff 339 
The like for defendant 340 


3 Write. 
Obſervations on the returns of 
writs 82 


avoided in the different terms | 
| ibid. 
11th November is not any * 
5 ibid. 
What writs are to be returnable 
on day certain ibid. 
What not | ibid, 
All writs iſſued out by original, 
not to be returnable on a day 
certain . 83 
What writs need not have 15 days 
between the teſte and return ib. 
All writs and proceſſes grounded 
upon original writs muſt have 15 
days between the ze/te and return, 
except helped by ſtat, 16 Car. 
. 6. 5 Fo | | 
Returns ot writs in the different 
terms 15 
Every day a good 
except, Ce. | 
Ca. /a. wherein any exigent after 
judgment is to be awarded, 1s 
to have 15 days , 83 
So a ca. /a. to make bail liable, 
where proceedings are by origi- 
nal | ibid, 


80 
return by bill, 
$1 


ibid. | 
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